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COURT  OF  QUEEN'S  BENCH. 


Crinitp  Ctnn. 


IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Joel  v.  Dicker.  1847. 

A  RULE  had  been  obtained  in  Hilary  Term  last,  calling  it  is  not  ne. 
upon  the  plaintiff  to  shew  cause  why  the  warrant  of  attorney  SS^endlmt 
given  by  the  defendant  in  the  above  cause  should  not  be  »l>onW  actually 

11    J  t       1        t^      •    1  •  nominate  tho 

cancelled,  and  why  the  judgment  signed  thereon,  and  all  attorney  at- 
subeequent  proceedings,  should  not  be  set  aside.  n^^attorney 

on  his  behalf; 
it  is  suiBcient 
if,  of  his  own  free  will,  he  adopts  an  attorney  suggested  by  the  plaintiff. 

Nor  is  it  necessary  that  the  attorney  should  be  cognizant  of  the  facts  under  which  the  warrant 
of  attorney  is  given,  or  that  he  should  consult  with  the  defendant  in  private,  previous  to  signing ; 
it  is  enough  u  the  attorney  be  there,  willing  to  give  the  defendant  the  advice  if  he  asks  it ; 
and  be  cannot  complain  afterwards  that  his  interests  were  not  protected,  if  he  wiUihold  from 
the  attorney  the  necessary  information. 

Where  judracnt  had  been  signed  on  a  warrant  of  attorney,  the  defeasance  of  which  did 
not  contain  the  true  terms  of  the  agreement  upon  which  it  was  to  be  void,  pursuant  to  Reg., 
BL  T.,  42  Geo.  3 ;  and  the  judgment  appeared  to  have  been  signed  before  certain  bills  of 
eichange,  for  which  it  was  ffiven  as  collateral  security,  had  become  due ;  the  Court  referred  it 
to  the  Master  to  ascertain  vAiat  was  due  to  the  plaintiff,  and  ordered  that  upon  payment  of  that 
smn,  and  the  costs  of  the  proceedings,  the  bills  of  exchange  should  be  delivered  up  to  the 
defendant,  and  satisfaction  should  be  entered  on  the  judgment. 

The  omission  to  comply  with  the  Reg.,  M.  T.,  42  Geo.  3,  which  requires  the  attorney 
preparing  the  warrant  of  attorney  to  cause  the  "  defeasance  to  be  written  on  the  same  paper  or 
parchment,  on  which  the  warrant  of  attorney  shall  be  written ;  cfr  cause  a  memorandum  in  writing 
to  be  made  on  soch  warrant  of  attorney,  containing  the  substance  and  effect  of  such  defeasance,** 
doea  aot  render  the  warrant  vmd  as  between  the  parties. 

▼OL.  y.  B  J).   &   L. 
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1847.  The  grounds  upon  which  this  rule  was  moved  were — 

'^j^^^    first,  that  certain  bills  of  exchange,  which  were  given  with 

«»•  the  warrant  of  attorney,  ought  to  have  been  delivered  up 

Dicker.  .^         o  ci  ji 

before  judgment  was  signed  on  the  warrant.     Secondly, 

that  the  terms  of  agreement  upon  which  the  warrant  of 

attorney  was  to  become  void,  were  not  truly  stated  in  the 

defeazance.     And  thirdly,  that  the  attestation  was  defective 

by  reason  of  the  attesting  attorney  not  having  been  duly 

nominated. 

[The  facts  of  the  case  are  so  fully  set  out  in  the  judgment 

of  the  Court,  that  it  is  thought  unnecessary  to  repeat  them 

here.] 

In  Easter  Term, 

Petersdorff  shewed  cause.  As  to  the  first  objection,  he 
submitted  that  the  bills  had  never  been  circulated,  and  that 
it  was  within  the  intention  of  the  parties  that  the  judgment 
should  be  signed  before  the  bills  became  due.  As  to  the 
second,  he  contended,  that  even  supposing  the  terms  of  the 
agreement  between  the  parties  were  not  fully  stated  in  the 
defeazance,  according  to  the  Reg.,  M.  T.,  42  Geo.  3, 
K.  B.  {a\  that  omission  did  not  avoid  the  instrument,  but 
merely  rendered  the  attorney  answerable,  on  motion,  for  the 
neglect  of  the  duty  imposed  upon  him  by  the  Court ;  Shaw 
V.  Evans  (b),  per  Lord  Ellenborough^  C.  J. ;  Partridge  v. 
Fraser  (c) ;  Sansom  v.  Goode  (d).  And  that  the  provisions 
of  the  3  Geo.  4,  c.  39,  s.  4,  and  1  &  2  Vict  c.  110,  s.  60, 
only  extended  to  make  the  warrant  void  as  against  the 
assignees  of  the  defendant,  if  he  became  bankrupt  or 
insolvent,  and  not  as  between  the  parties  themselves; 
Morris  v.  MeWn  {e).  As  to  the  third  point,  he  argued  that 
it  did  not  matter  from  whom  came  the  suggestion  of  the 
attesting  attorney's  name,  if  the  defendant  had  an  oppor- 
tuni^  of  exercising  a  firee  choice  in  the  selection  of  the 

(a)  2  East,  136.  (d)  2  B.  &  A.  668 ;  S.  C.  1  Chitt. 

(6)  14  East,  576»  578.  311. 

(c)  7   Taunt.    307  ;    S.  C.   1          (e)  6  B.  &  C.  446;  S.  C.  9  D. 

Moore,  54.  &  R.  503. 
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attorney,  and  did  in  fact  exercise  it,  whicli  be  contended        1847. 

was  the  case  in  the  present  instance.     He  referred  to  '""pC"^ 
TagloT  y.  Nicholl{fl)\   Sink  v.  Dak{b);  and  Pease  v.  «• 

fFeOs  (c).  ^""■- 

Carrie,  in  sopport  of  the  rule.  As  to  the  first  pointy 
although  power  was  given  by  the  warrant  of  attorney  to 
sign  judgment,  whether  the  bills  were  paid  or  not,  yet  such 
could  not  have  been  the  intention  of  the  parties;  and 
therefore  the  Court  would  not  allow  the  judgment  to  stand* 
As  to  the  second  point,  he  admitted  that  the  warrant  was 
not  void,  for  not  containing  the  true  agreement  in  the 
defisazance ;  but  argued  that  the  Court  would  treat  it  at  least 
as  an  irregularity,  according  to  the  view  taken  of  it  by  Manf 
field,  C.  J.,  in  Morett  v.  Dubast  and  Another  (d).  As  to  the 
third  point,  he  said  that  the  object  of  the  statute  in  requiring 
the  attendance  of  an  attorney  was,  that  the  party  signing 
should  have  the  benefit  of  his  advice  and  counsel ;  and 
that  here  the  defendant  had  had  no  opportunity  of  con- 
versing with  the  attorney  in  private  as  had  been  done  in 
two  <^  the  cases  referred  to  by  the  other  side ;  and  he  cited 
Bonus  V.  Pendrey  («),  and  Gripper  v.  Bristow  (/). 

Cur.  adv.  vtdi. 

CoLERiDQE,  J.,  now  delivered  judgment-*-  This  was  a  rule 
for  cancelling  a  warrant  of  attorney,  and  setting  aside  the 
judgment  signed  thereon,  and  all  subsequent  proceedings : 
and  one  ground  relied  on  was  a  defect  in  the  attestation, 
for  want  of  a  proper  appointment  of  the  attesting  attorney. 

It  appears  on  the  plaintiflTs  affidavit,  that  the  defendant 
stood  indebted  to  him  on  an  over  due  bill,  and  other 
accounts,  on  August  24th,  1846,  when  be  was  applied  to 

(0)  S  DowL  242 ;  8.  C.  6  M.  {d)  3  Taunt.  235,  236. 

k  W.  91.  (•)  7  Dowl.  747. 

(6)  S  DowL  699.  (/)  6  M.  &  W.  807;  S.  C.  S 

(•)  Ibid.  626.  Dowl.  797. 
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on  bis  behalf  by ''one  Rishworth,  who  urged  him  to  advance 
the  defendant  a  larger  sum,  amounting  with  the  monies 
due  or  to  become  due,  to  400i,  for  which  the  defendant 
should  give  fresh  bills,  and  also  his  warrant  of  attorney; 
and  this,  he  says,  he  consented  to  do.  That  on  the 
25th,  the  defendant  called,  and  pressing  him  to  consent  to 
the  advance  (though  it  should  seem  he  had  already  con- 
sented to  make  it)  agreed  that  the  warrant  should  be  made 
payable  in  three  months,  without  reference  to  the  time  the 
bills  would  have  to  run,  and  that  the  money  secured  on  it 
should  be  paid,  whether  the  bills  were  due  and  payable  or 
not,  and  whether  in  the  plaintifTs  possession  or  not,  at  the 
time — and  that  the  bills  should  be  made  payable  at  three, 
four,  and  six  months.  By  the  desire  of  the  plaintiff,  it  is 
there  stated,  that  the  defendant  repaired  to  Mr.  Dyte,  the 
plaintiff's  attorney,  to  give  him  instructions  for  preparing 
the  warrant ;  and  Mr.  Dyte  swears,  that  upon  his  putting 
the  questions  to  him,  the  defendant  stated  there  had  been 
bill  transactions  between  the  plaintiff  and  himself,  but  it 
was  unnecessary  to  mention  them  in  the  warrant,  for  that 
the  sum  of  ^OOL  was  the  agreed  balance  on  a  settlement 
of  all  accounts  to  that  day.  Mr.  Dyte  then  swears  that  he 
told  him  that  he  must  be  prepared  with  a  solicitor  to  act 
on  his  behalf  at  the  execution,  to  which  the  defendant 
answered  that  he  was  aware  of  the  necessity,  but  as  he  did 
not  wish  his  own  solicitor  to  be  cognizant  of  the  transaction, 
be  (as  it  stands  in  the  original  the  '^  deponent,"  which  would 
mean  Dyte,  but  I  conceive  by  mistake  for  "  defendant"), 
would  procure  a  solicitor  in  the  neighbourhood  on  his 
coming  to  the  deponent's  office  to  execute  the  warrant 
The  warrant  was  accordingly  prepared  according  to  his 
instructions,  and  nothing  was  said,  in  the  defeasance,  of  the 
bills,  nor  any  provision  made  for  their  being  given  up  on 
satisfaction  of  the  warrant  of  attorney.  On  the  following 
day,  the  26th,  the  defendant  came  to  the  office  with  Rish- 
worth,  but  without  any  attorney,  and  requested  Dyte  to 
send  for  one,  and  be  accordingly  sent  for  a  Mr.  Bqrgess, 
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who  was  certainly  an  entire  stranger  to  the  defendant,  and       1847. 

appears  to  have  been  equally  so  to  the  transactions  between 

the  plaintiff  and  the  defendant.  Dy te*s  affidavit  is  very  short 

and  general  as  to  what  passed  between  Burgess  and  the 

defendant     Burgess  states,  that  the  defendant  told  him  he 

had  sent  for  him  as  his  attorney  to  attest  the  execution  of 

a  warrant  of  attorney,  which  he  pointed  to  as  lying  on  the 

table;    that  he  sate  down  and  read  it,  and  desired  the 

defendant  to  write  his  nomination  as  his  attorney,  in  the 

blank  left  for  that  purpose  in  the  body  ;  but  the  defendant 

begged  him,  as  he  sate  at  the  table,  with  a  pen  in  his  hand, 

to  do  it,  which  he  did.     That  he  was  proceeding  to  explain 

the  instrument  to  him,  when  he  was  interrupted  by  the 

defendant  with  an  assurance  that  he  was  perfectly  aware  of 

its  nature  and  meaning,  that  however  he  persisted  in  doing 

so  minutely,  and  at  the  close  was  assured  by  the  defendant 

that  he  perfectly  understood  it, — that  it  was  quite  correct ; 

on  which  the  execution  proceeded  at  once.    The  defendant 

paid  him  a  guinea,  and  he  left  the  room. 

Upon  this  state  of  £Eu:ts,  on  which,  though  it  differs  in 
some  important  particulars  from  the  defendant's  statement, 
I  must  decide  this  part  of  the  rule,  I  am  clearly  of  opinion 
that  the  requisitions  of  the  statute,  so  far  as  regards  the 
nomination  of  the  attorney,  have  been  complied  with.  In 
the  number  of  cases  which  have  been  decided  on  this  point, 
the  Court  have  been  pressed  with  a  desire  on  the  one  hand 
to  give  the  statute  a  strict  construction,  in  order  to  ensure 
to  defendants  all  the  protection  which  it  was  the  intention 
of  the  Legislature  to  afford  them ;  and  on  the  other,  not  to 
be  so  extreme,  and  literal,  as  to  assist  in  committing  frauds 
on  plaintiffs,  which,  by  means  of  objections  on  the  statute, 
are  too  often  attempted. 

It  is  not  to  be  wondered  at,  therefore,  that  the  decisions 
are  not  all  strictly  uniform ;  but  numerous  authorities,  and 
those  the  later,  as  well  as  the  reason  of  the  thing,  shew  that 
neither  of  the  only  two  objections,  which  are  made  in  this 
case,  ought  to  prevail. 
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First,  the  attorney^  it  is  said,  was  a  stranger  to  the 
defendant,  suggested  to  him  by  the  plaintiff's  attorney; 
suggested  alone,  so  that  the  defendant  had  no  opportunity 
of  selecting  and  exercising  a  free  choice.  The  statute  only 
requires  that  he  should  be  ^^  expressly  named."  The  same 
circumstance  existed  in  Taylor  v.  Nicholl  (a) ;  Hale  v. 
Dale  {b) ;  Pease  v.  Wells  (c) ;  and  in  the  second  of  these 
cases,  my  late  Brother  Williams  laid  down  the  rule,  as  it 
seems  to  me,  correctly  and  clearly,  (as  his  manner  was), 
"  that  if  an  attorney  is  presented  by  the  plaintiff's  attorney 
to  the  defendant,  and  he  freely  chooses  him,  for  the  specific 
purpose  of  advising  him  with  respect  to  the  warrant  of 
attorney,  that  amounts  to  a  nomination  of  an  attorney  by 
him  within  the  provisions  of  the  statute."  It  is  true  that 
in  one  of  these  cases  the  defendant  went  to  the  attorney's 
office — in  another,  he  and  the  attorney  retired  into  a  private 
room,  and  these  facts  shew  that  a  fuller  and  more  con- 
fidential communication  might  in  those  cases  have  taken 
place  than  did  in  fact  take  place  in  the  present ;  but  these 
things  come  after  the  nomination,  as  to  which  the  only 
question  is,  had  the  defendant  an  opportunity  of  exercising 
a  free  choice,  and  did  he  in  fact  do  so  ?  It  appears  to  me 
that  he  was  a  free  agent,  and  fireely  adopted  the  suggestion 
made  to  him,  and  made  to  him  at  his  own  request  Had 
he  so  pleased  he  might  have  brought  his  own  family 
solicitor;  for  his  own  convenience  he  does  not  do  that,  and 
he  must  not  turn  a  difficulty  or  disadvantage  of  his  own 
creation  into  an  occasion  of  fraud  on  the  plaintiff. 

Secondly  it  is  urged,  that  Burgess,  being  a  stranger,  was 
not  able  to  give,  nor  did  he  in  fact  give  to  the  defendant 
the  protection  which  the  statute  intended  to  secure,  and  this 
is  true.  According  to  the  statement,  the  bargain,  into  which 
the  plaintiff  proposed  to  enter,  was  a  most  improvident  one ; 
one  which  an  attorney  knowing  it,  would  have  been  bound 


(a)  8  Dowl.  343.  (c)  8  Dowl.  626. 

{J})  Ibid.  5919. 
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to  advise  him  from  completiDg.  But  it  was  the  defendant's 
own  &ult  that  Burgess  was  ignorant  of  these  circumstances : 
there  is  no  doubt  that  at  the  time  of  execution  he  was 
desirous  of  securing  the  advance  of  money,  and  not  willing 
to  raise  delay  and  difficulty ;  and  he  cannot  now  complain 
that  his  interests  were  not  protected,  if  he  withheld  from 
his  adviser  the  necessary  information. 

I  Uiink,  therefore,  that  the  objections  founded  on  the 
statute  fiiii;  but  the  transactions  altogether  appear  to  me 
open  to  so  much  suspicion,  capable,  however,  it  may  be  of 
complete  explanation,  that  it  is  fit  they  should  be  inquired 
inta  Let  it  therefcnre  be  referred  to  the  Master  to  ascertain 
what  is  due  to  the  plaintiff,  and  upon  the  payment  of  that 
sum,  and  the  costs  of  the  proceedings,  let  the  bills  of 
exchange  be  delivered  up  to  the  defendant,  and  satisfaction 
be  entered  on  the  judgment*  The  warrant  of  attorney, 
and  the  judgment  in  the  meantime  to  stand  as  security, 
and  the  proceedings  to  be  stayed,  and  let  the  costs  of  this 
rule  be  in  the  discretion  of  the  Master. 

Rule  accordingly. 


Doe  d.  Haxbt  v.  Preston  and  Another. 
A  RULE  had  been  obtained  in  Michaelmas  Term,  1846,  A  declvatton 

,       in  ejectment 

calling  upon  the  lessor  of  the  plaintiff  to  shew  cause  why  contained  two 
the  postea  in  the  above  action  should  not  be  made  con-  coMtsTineach, 
formable  to  the  award  of  the  arbitrator  (a>  ^^tt'e^^d'^ 

•«  cattle  gate,** 
(a)  The  rule  also  asked  to  have  certain  costs  set  off;  but  nothing  J^®^"^^^'® 

tamed  upon  that  part  of  the  rule.  The  cause 

having  hecn 
referred,  the 
aibitntor  awarded  that  the  lessor  of  the  plaintiff  was  entitled  to  recover  '*  three  certain  pasture 
gates."  The  lessor  of  the  plaintiff  entered  up  the  verdict  for  "three  certain  pasture  ^atcs, 
sometimes  known  as  nasture  gates,  sometimes  as  cattle  gates.**  Held^  thai  it  was  not  competent 
to  the  lessor  of  the  plaintiff  to  make  such  an  alteration ;  although  it  was  sworn,  on  the  part  of 
the  lessor,  that  the  names  *'  pasture  gate,**  and  **  cattle  gate,'*  were  indiscriminate!)-  used  ror  the 
same  thing. 
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1847.  In  Easter  Term  last^ 

^^^^^^        Addison  shewed  cause. 

Haxby 

Preston  Rew,  in  support  of  the  rule, 

and  Another. 

The  facts  and  arguments  appear  sufficiently  from  the 
judgment 

Coleridge,  J.,  now  delivered  judgment  (a). —  In  this 
case  the  facts  are  shortly  these:  the  declaration  contains 
two  demises  in  two  counts ;  under  each,  ^'  one  pasture  gate'* 
and  "one  cattle  gate"  are  sought  to  be  recovered.  The  cause 
having  been  referred,  the  arbitrator  has  awarded  that  the 
lessor  of  the  plaintiff  is  entitled  to  recover  "  three  certain 
pasture  gates ;"  the  lessor  of  the  plaintiff,  in  making  up  the 
postea,  desirous  of  losing  no  part  of  that  which  is  awarded, 
but  afraid  of  an  apparent  variance  between  the  declaration 
and  the  postea,  has  framed  it  thus,  "  three  certain  '  pasture' 
gates,  sometimes  known  as  'pasture*  gates,  sometimes  as 
'  cattle'  gates."  In  answer  to  the  rule  he  has  filed  affidavits, 
shewing  that  the  names  "pasture  gate,"  and  "cattle  gate," 
are  indiscriminately  used  for  the  same  thing. 

I  am  of  opinion  that  this  rule  must  be  made  absolute. 
Nothing  was  stated  in  the  argument,  or  on  the  affidavits,  to 
shew  that  the  relation  in  this  case  between  the  award  and 
the  postea,  was  other  than  that  between  the  verdict,  as  pro- 
nounced by  the  jury,  and  the  postea,  in  a  cause  which  takes 
its  ordinary  cause.  In  such  case  the  postea  is  as  to  this 
part,  the  orderly  expression  on  the  record  of  the  finding 
of  the  jury.  The  parties  can  add  nothing  to  it  by  the 
direction  of  the  Judge  who  tries  the  cause.  Its  language 
may  be  modified  so  as  to  make  it  more  truly  represent  what 
is  taken  to  be  the  tnie  effect  of  that  finding.  The  Court, 
however,  refuses  to  do  even  that,  because  it  has  not  the 
requisite  knowledge ;  it  sends  the  party  to  the  Judge  when 

(a)  That  part  of  the  jadgment  which  related  to  the  setting  off  the 
costs  is  omitted  for  the  reason  before  mentioned. 
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any  guch  modification  is  needed  after  the  record  is  made  up.        1847' 
The  party,  however,  can  never  make  any  addition ;  whether     Doe^em. 
material  or  immaterial  makes  no  difierence ;  he  is  not  to  be       Haxby 
suffered  to  exercise  his  discretion  as  to  this  on  account  of      Preston 
the  consequences.   If  the  addition  now  made  be  materialy  it 
adds  something  to  the  award ;  it  gives  the  lessor  of  the 
plaintiff  something,  which  it  may  be,  the  arbitrator  never 
intended  to  award  to  him  ;  if,  in  truth,  '*  cattle''  gate  and 
^  pasture"  gate  mean  the  same  thing,  ex  vi  terminorum,  or 
that  the  Court  can  judicially  take  notice  that  the  postea 
and  the  award  correspond  with  the  declaration,  or  at  least 
are  within  it,  the  addition  made  is  unnecessary ;  but  it  still 
affirms  something  expressly  which  the  arbitrator  has  not 
found  expressly. 

There  seems  to  be  no  objection  to  the  lessor  of  the  plain- 
tiff taking  less  by  the  postea  than  the  award  has  given  him. 
Hie  rule  must  be  absolute. 

Rule  absolute. 


Regina  v.  Justices  of  Middlesex. 
(Holy  Tbinitt,  London,  v,  St.  James,  Clerkenwell). 

J.  HIS  was  a  rule  calling  upon  the  keepers  of  the  peace  An  appeal 

and  justices  in  and  for  the  county  of  Middlesex  to  shew  OTdeHbrpay- 

cause  why  a  writ  of  mandamus  should  not  issue  directed  to  JJn^ncewid"' 

them,  commanding  them  to  enter  continuances  and  hear  an  eipenses  of  a 

1^,1,1  ,  -,  n  I       lunatic  pauper, 

appeal  of  the  churchwardens  and  overseers  of  the  poor  of  tlie  under  8  &  9 
parish  of  the  Holy  Trinity,  in  the  city  of  London,  against  ^"g^.  which* 
an  order  under  the  hands  and  seals  of  Charles  Salisbury  recites  an  order 

^    adjudicating 
the  settlement 
of  the  pauper,  is  an  appeal  also  against  the  settlement. 
The  8  &  9  Vict,  c  126,  s.  62,  incorporates  so  much  of  the  4  &  5  Wm.  4,  c.  76,  s.  79,  as  is 
applicable  to  the  case  of  an  appeal  against  an  order  adjudicating  the  settlement  of  a  lunatic 
pauper.     A  copy  of  the  examinations  must  therefore  be  sent  to  the  parish  on  whom  an  order 
for  maintenance,  &c.,  of  a  lunatic  pauper,  reciting  an  adjudication  of  tne  settlement,  is  made. 

Sembk,  that  in  the  case  of  a  lunatic  pauper,  a  notice  of  chargeabilitjr  under  4  &  5  Wm.  4, 
e,  76,  t.  79,  me9d  not  be  sent 
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1847.       Butler  and  Edward  Stock,  Esqs.,  two  of  the  said  keepers  of 
Regina       ^®  peace  and  justices,  bearing  date  the  29th  day  of  Nov., 
?  1845,  whereby  the  treasurer  of  the  guardians  of  the  poor 

Middlesex,  of  the  city  of  London  Union  was  ordered  to  pay  to  the 
churchwardens  and  overseers  of  the  poor  of  the  parish  of 
St  James,  Clerkenwell,  in  the  said  county  of  Middlesex, 
the  sum  of  I5s,  6cf.,  being  the  expenses  incurred  on  behalf 
of  the  said  parish  of  St.  James,  Clerkenwell,  in  the  said 
county,  in  and  about  the  examination  of  Sarah  Grimes,  a 
pauper  lunatic,  and  her  conveyance  to  a  house  duly  licensed 
for  the  reception  of  insane  paupers  at  Bow,  in  the  said 
county;  and  also  to  pay  weekly  and  every  week  to  the 
proprietors  of  the  said  licensed  house  from  the  1st  day  of 
Dec,  1845,  for  and  during  so  long  time  as  the  said  lunatic 
should  be  confined  in  the  said  licensed  house  under  the 
order  therein  mentioned,  the  sum  of  11«.,  for  the  charges  of 
the  future  lodging,  maintenance,  medicine,  clothing,  and 
care  of  such  lunatic  as  aforesaid. 

It  appeared  from  the  affidavits,  that  upon  the  drd  of 
December,  1845,  the  following  copy  of  an  order  was  served 
upon  the  clerk  of  the  treasurer  of  the  guardians  of  the  poor 
of  the  city  of  London  Union,  at  the  ofiice  of  the  city  of 
London  Union : — 

Middlesex    |      To  the  treasurer  of  the  guardians  of  the  poor 
to  wit,     J  of  the  city  of  London  Union  in  the  city  of 
London. 

Whereas  by  a  certain  order  under  the  hands  and  seals  of 
us,  Charles  Salisbury  Butler,  and  Edward  Stock,  Esqrs., 
two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
county  of  Middlesex,  in  which  the  parish  of  St.  James's, 
Clerkenwell,  hereinafter  mentioned,  is  situate,  bearing  even 
date  herewith,  directed  to  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  St  James's,  Clerkenwell,  afore- 
said, reciting  that  by  a  certain  order  under  the  hand  of 
Boyce  Combe,  Esq.,  one  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  county  of  Middlesex,  in  which  the  said 
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is  situate,  bearing  date  the  24th  day  of  November, 
1845,  directed  to  Edward  Byas,  the  proprietor  of  the  house 
duly  licensed  for  the  reception  of  insane  paupers,  and  called 
or  known  as  Groye  Hall,  situate  at  Bow,  in  the  said  county, 
reciting  that  the  said  justice  having  called  to  his  assistance 
a  surgeon,  and  having  personally  examined  Sarah  Grimes, 
a  pauper  of  the  parish  of  St  James's,  Clerkenwell,  in  the 
said  county  of  Middlesex,  and  being  satisfied  that  the  said 
Sarah  Grimes  was  a  lunatic  and  of  unsound  mind,  and  a 
proper  person  to  be  confined,  the  said  justice  (the  pauper 
lunatic  asylum  established  in  and  for  the  said  county  of 
Middlesex  being  full)  thereby  directed  the  said  Edward 
Eyas  to  receive  the  said  Sarah  Grimes  as  a  patient  into  his 
said  licensed  house,  to  which  order  a  statement  was  sub- 
joined, according  to  the  form  of  the  statute  in  such  case 
made  and  provided.     And  it  is  in  and  by  the  said  herein 
first  mentioned  order  further  recited,  that  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  St.  James's, 
Clerkenwell,  had  made  application  to  us,  the  said  Charles 
Salisbury  Butler  and  Edward  Stock,  Esqrs.,  the  said  first 
named  justices,  to  inquire  into  the  last  legal  settlement  of 
the  said  Sarah  Grimes,  so  ordered  to  be  confined  in  the 
said  licensed  house  as  aforesaid,  and  that  thereupon  we,  the 
said  Charles  Salisbury  Butler  and  Edward  Stock,  Esqrs., 
having  found  that  the  said  Sarah  Grimes  was  then  confined 
in  the  said  licensed  house  in  pursuance  of  the  said  herein 
last  mentioned  order,  bearing  date  the  24th  day  of  Nov. 
aforesaid,  did  proceed  to  inquire  into  her  last  legal  settle- 
ment accordingly,  and  satisfactory  evidence  having  been 
then  adduced  before  us,  as  well  upon  oath  as  otherwise, 
that  the  last  l^al  settlement  of  the  said  Sarah  Grimes  was 
in  the  parish  of  Holy  Trinity,  in  the  city  of  London  Union, 
in  the  city  of  London;  we,  the  s^d  Charles  Salisbury  Butler 
and  Edward   Stock,  Esqrs.,  did  by  the  said  herein  first 
mentioned  order  under  our  hands  and  seals  adjudge  the 
last  legal  settlement  of  the  said  Sarah  Grimes  to  be  in  the 
said  parish  of  Holy  Trinity  within  the  said  union  accord- 
ingly.    And  whereas  it  appears  unto  us,  Charles  Salisburj^ 


1847. 
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1847.       fiuder  and  Edward  Stock,  Esqrs.,  two  of  her  Majesty's 
Reoina     j'^^ices  of  the  peace  in  and  for  the  said  county  of  Middle- 
,    f*  sex,  as  well  upon  oath  as  otherwise,  that  the  said  lunatic, 

HiDDLSBEx.  Sarah  Grimes,  in  and  by  the  said  order  of  us,  the  said 
Charles  Salisbury  Butler  and  Edward  Stock,  Esqs.,  was  and 
is  adjudged  to  be  settled  in  a  parish,  to  wit,  the  parish  of 
Holy  Trinity,  in  the  city  of  London  Union,  and  city  of 
London,  different  from  the  parish,  to  wit,  the  parish  of  St 
Jameses,  Clerkenwell,  in  the  county  of  Middlesex,  from 
which  she  was  sent  to  such  licensed  house  as  aforesaid. 
And  whereas  it  is  now  duly  proved  unto  us,  the  said 
Charles  Salisbury  Butler  and  Edward  Stock,  Esqrs.,  as  well 
upon  the  oath  of  James  Bennet  as  otherwise,  that  the 
expenses  incurred  by  and  on  behalf  of  the  said  parish  of  St 
James's,  Clerkenwell,  in  and  about  the  examination  of  such 
lunatic,  and  her  conveyance  to  the  said  licensed  house, 
amount  to  15«.  6(L 

We,  therefore,  the  said  Charles  Salisbury  Butler  and 
Edward  Stock,  Esqrs.,  do  hereby  order  you  the  said 
treasurer  of  the  said  guardians  of  the  poor  of  the  city  of 
London  Union  aforesaid,  to  pay  to  the  said  churchwardens 
and  overseers  of  the  said  parish  of  St  James's,  Clerken- 
well, the  said  sum  of  158.  6(L,  being  the  expenses  incurred 
by  and  on  behalf  of  the  said  parish  of  St.  James's,  Clerken- 
well, in  and  about  the  said  examination  and  conveyance  as 
aforesaid  of  the  said  lunatic.  And  we  do  also  further  order 
you,  the  treasurer  of  the  said  guardians  of  the  poor  of  the 
city  of  London  aforesaid,  to  pay  weekly  and  every  week  to 
the  said  Edward  Byas,  the  proprietor  of  the  said  licensed 
house,  from  the  1st  day  of  December,  1845,  for  and  during 
so  long  time  as  the  said  lunatic  shall  be  confined  in  the  said 
licensed  house,  under  the  said  order  as  aforesaid,  the  sum 
of  1 1^.,  the  same  being  duly  proved  to  us  upon  oath  to  be 
the  reasonable  charges  of  the  future  lodging,  maintenance, 
medicine,  and  care  of  such  lunatic  as  aforesaid. 
Given  under  our  hands  and  seals,  &c 
(Signed,  &c)  Charles  S.  Butler,  (l.  s.) 

Edward  Stock,  (l.  s.) 
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That  the  said  order  being  unaccompanied  by  any  exatni-        1847. 
nations,  application  was  made  by  the  relieving  officer  of  the       RroniA 
city  of  London  Union  to  the  parish  sending  the  order  for  a     j    ■^'     # 
copy  of  the  examinations,  which  was  refused,  except  upon    Miouleux. 
the  payment  of  a  fee  of  one  guinea.     That,  on  the  23rd  of 
December,  that  fee  was  paid,  and  a  copy  of  the  examinations 
accordingly  then  obtained.     It  appeared  that  the  parish 
officers  of  the  parish  of  the  Holy  Trinity  did  not  receive 
notice,  or  know  of  the  order  having  been  obtained,  until 
after  Christmas,  1845.  That  the  Epiphany  Quarter  Sessions 
for  1846,  in  and  for  the  county  of  Middlesex,  were  held 
on  the  6th  of  January.     That  a  notice  and  grounds  of 
appeal  for  the  April  Quarter  Sessions  were  given,  by  the 
churchwardens  and  overseers  of  the  parish  of  the  Holy 
Trinity,  upon  the  9th  of  February,  1846.  That  at  the  April 
Quarter  Sessions,  the  appeal  was  entered  and  respited,  and 
came  on  for  trial  at  the  July  Quarter  Sessions,  which  were 
held  on  the  10th  of  July.     And  that,  on  the  appeal  being 
called  on,  it  was  objected  by  the  respondent  parish  that  it 
was  not  in  time,  and  the  sessions  being  of  that  opinion 
refused  to  hear  it 

Bodkin  (with  whom  was  Boothby)  now  shewed  cause. 
The  question  in  this  case  is,  whether  it  is  necessary  that  a 
parish  obtaining  an  order  of  this  kind  should  send  a  copy 
of  the  examinations  on  which  such  order  has  been  made,  in 
pursuance  of  the  4  &  5  Wm.  4,  c.  76;  because,  if  not,  it 
may  be  taken  as  conceded  that  the  appeal  in  this  case  was 
clearly  out  of  time,  and  the  sessions  justified  in  refusing  to 
bear  it.  It  is  submitted  that  it  is  not  necessary  that  they 
should  do  so.  First,  this  cannot  be  considered  as  an  order 
adjudicating  the  settlement  It  merely  recites  such  an 
order  having  been  made,  and  is  itself  simply  an  order  for 
the  payment  of  money.  All  that  the  parish  appealing 
against  this  order  could  go  into  at  the  trial  would  be  objec- 
tions to  this  order  for  payment  of  the  money,  not  objections 
to  the  previous  recited  order  adjudicating  the  settlement 
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1847*        I^  then,  this  is  to  be  considered  as  simply  an  order  for 
Rkgina       payment  of  money,  it  cannot  be  contended  that  it  is  neces- 

Jmtbesof  ^^  ^  ^^^  ^^^^  ^^  ^  ^^P^  ^^  ^^®  examinations.  But  even 
MiDOLBSEJu  should  the  Court  hold  that  it  is  in  fact  to  be  considered  also 
as  an  order  adjudicating  the  settlement,  so  far  as  to  entitle 
the  parish  upon  whom  it  is  made  to  dispute  the  settlement 
upon  appeal  against  the  order,  it  is  submitted  that,  even  in 
that  view,  it  was  not  necessary  to  send  a  copy  of  the  exami- 
nations, and  that  the  stat.  4  &  5  Wm.  4,  c.  76,  s.  79,  does 
not  apply*  This  order  is  made  under  the  8  &  9  Vict 
c  126,  s.  62.  By  sect  58  (a)  of  that  act,  any  two  justices 
of  the  county  or  borough  in  which  the  lunatic  asylum  is 
situated,  are  empowered  to  inquire  into  the  place  of  settle- 
ment of  any  pauper  lunatic  confined  therein,  and  to  adjudi- 
cate the  same.    And  by  sect  62  (ft)  it  is  enacted,  that  if  the 


(a)  8  &  9  Vict  c.  126,  8.  58. 
"  That  it  shall  be  lawful  for  any 
two  justices  for  the  county  or 
borough  in  which  any  asylum, 
registered  hospital,  or  licensed 
house  is  situate,  or  to  which  such 
asylum  shall  wholly  or  in  part 
belong,  or  from  any  part  of  which 
any  pauper  lunatic  shall  haye 
been  sent,  at  any  time  to  inquire 
into  the  last  legal  settlement  of 
any  pauper  lunatic  confined  or 
ordered  to  be  confined  therein; 
and  if  satisfactory  evidence  can 
be  obtained  as  to  such  settlement 
in  any  parish,  township,  or  place, 
such  justices  shall,  by  order  under 
their  hands  and  seals,  adjudge 
such  settlement  accordingly." 

(b)  Sect  62.  "  That  if,  after 
any  lunadc  shall  have  been  sent 
to  an  asylum,  registered  hos- 
pital,  or  licensed  house,  it  shall 
be  adjudged  that  such  lunatic  is 
settled  in  a  parish  different  from 
the  parish  from  which,  or  at  the 
instance  of  some  cleigyman  or 


ofiicer  of  which,  he  was  sent  to 
such  asylum,  hospital,  or  house, 
then  and  in  such  case  it  shall  be 
lawful  for  any  two  justices  of  the 
county  from  any  part  of  which 
any  lunatic  shall  have  been  sent, 
or  for  any  two  justices,  members 
of  the  committee  of  visitors  of 
such  asylum,  to  make  an  order  or 
orders  upon  the  treasurer  of  the 
guardians  of  the  union,  including 
any  parish,  or  of  any  parish,  or  the 
overseers  of  the  parish  in  which 
the  lunatic  shall  be  so  adjudged 
to  be  settled,  for  payment  to  the 
treasurer  of  the  guardians  or 
overseers  of  the  first^mentioned 
union  or  parish  of  aU  expenses 
incurred  by  or  on  behalf  of  such 
union  or  parish  in  or  about  the 
examination  of  such  lunatic,  and 
his  conveyance  to  the  asylum, 
hospital,  or  house,  and  of  all 
monies  paid  by  the  treasurer  of 
the  guardians,  or  the  overseers 
of  such  first-mentioned  union  or 
parish,  to  the  treasurer,  ofiicer. 
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lunatic  be  adjudged  to  belong  to  some  other  parish  than        1847. 

that  in  which  the  lunatic  asylum  is  situated,  two  justices  of      r^^JJJT"^ 

the  county  may  make  an  order  upon  the  treasurer  of  the  ^     - 

guardians  of  the  union,  including  any  parish,  or  of  any    Middijmex. 

parish,  or  the  overseers  of  the  parish  in  which  the  lunatic 

shall  be  so  adjudged  to  be  settled,  for  the  payment  of  the 

expenses  and  for  his  maintenance :  "  provided  always,  that 

the  guardians  of  any  union  or  parish,  or  the  overseers  of 

any  parish,  township,  or  place,  affected  by  such  order,  may 

appeal  agunst  the  same  in  like  manner  as  if  the  same  were 

a  warrant  of  removal;  and  in  case  of  such  appeal  the  guar* 

dians  of  the  union  or  parish,  or  the  overseers  of  the  parish^ 

township,  or  place,  or  the  clerk  of  the  peace  of  the  county 

to  which  such  lunatic  was  chargeable  before  such  order  was 

made,  may  defend  such  appeal,  and  the  persons  appealing 


or.  pfoprietor  of  the  asylom,  re* 
gistered  hospital,  or  licensed 
house  for  the  lodging,  mainte- 
otDce,  medicine,  clothing,  and 
care  of  snch  lunatic,  and  incnrred 
within  twelve  calendar  months 
previons  to  the  date  of  snch 
order,  and  also  for  payment  to 
the  treasurer,  officer,  or  proprietor 
of  the  asylum,  registered  hospital, 
or  licensed  house,  of  the  reason- 
ihle  charges  of  the  future  lodging, 
maintenance,  medicine,  clothing, 
and  care  of  such  lunaUc;  and 
every  treasurer  of  the  guardians 
or  overseers  on  whom  any  such 
last-mentioned  order  shall  be 
made  shall,  out  of  any  money 
which  may  come  into  his  hands 
by  virtue  of  his  office,  immediately 
pay  to  the  treasurer  of  the  guar- 
dians or  overseers  of  such  first- 
mentioned  union  or  parish,  the 
amount  of  the  expenses  and 
monies  by  such  order  directed 
to  be  paid  to  him  or  them,  and 
from  time  to  time  pay  to  the  said 


treasurer,  officer,  or  proprietor  of 
the  asylum,  registered  hospital, 
or  licensed  house,  the  future 
charges  aforesaid:  Provided  al- 
ways, that  the  guardians  of  any 
union  or  parish,  or  the  overseers 
of  any  parish,  township,  or  place, 
affiscted  by  such  order,  may  appeal 
against  the  same  in  like  manner 
as  if  the  same  were  a  warrant  of 
removal  i  and  4n  case  of  such 
appeal  the  guardians  of  the  union 
or  {Parish,  or  the  overseers  of  the 
parish,  township,  or  place,  or  the 
clerk  of  the  peace  of  the  county 
to  which  such  lunatic  was  charge- 
able before  such  order  was  made, 
may  defend  such  appeal,  and  the 
persons  appealing  or  intending 
to  appeal,  and  the  persons  de- 
fending such  appeal,  shall  have 
all  the  same  powers,  rights,  and 
privileges,  and  be  subject  to  the 
same  obligations,  in  all  respects 
as  the  case  of  an  appeal  against  a 
warrant  of  removal." 
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1847.       or  intending  to  appeal,  and  the  persons  defending  such 
Regina      appeal,  shall  have  all  the  same  powers,  rights,  and  privileges, 
^  and  be  subject  to  the  same  obligations,  in  all  respects  as  in 

MwDLESEx.  the  case  of  an  appeal  against  a  warrant  of  removal."  This 
section  means  that  the  appeal  shall  be  proceeded  with  in 
the  same  manner  as  an  appeal  against  a  warrant  of  removal ; 
but  it  does  not  say  that  the  preliminary  steps,  that  is,  the 
grounds  on  which  an  appeal  arises,  shall  be  subject  to  the 
same  restrictions  and  formalities  as  in  cases  of  warrants  of 
removal  And,  indeed,  the  object  of  sending  the  examina- 
tions, which  is  to  prevent  useless  removals  when  parties 
may  have  some  good  objection  to  the  order,  does  not  exist 
in  a  case  like  the  present  where  no  actual  removal  ever 
takes  place. .  A  clause  very  similar  to  the  present,  in  the 
former  statute,  on  this  subject,  the  9  Geo.  4,  c.  40,  s.  54, 
which  requires  the  quarter  sessions  to  hear  and  determine 
an  appeal  under  that  act ''  in  the  same  manner  as  appeals 
against  orders  of  removal  are  now  heard  and  determined," 
is  now  under  the  consideration  of  this  Court,  in  a  case  of 
Beg.  V.  The  Justices  of  the  West  Riding;  and  Mr.  Justice 
Williams^  in  granting  the  rule  for  the  mandamus  in  that 
case,  expressed  a  strong  opinion  that  the  4  &  5  Wm.  4, 
c  76,  s.  79,  did  not  apply  (a).     In  Reg.  v.  771^  Recorder  of 

(a)  The  rule  was  moved  for  in  the  Bail  Court,  and  his  Lordship, 
after  taking  time  to  consider/ in  Hilary  Vacation^  1846,  delivered  the 
following  judgment. 

Rboina  V,  The  Justices  of  the  West  Riding. 

This  was  an  application  for  a  mandamus  to  the  justices  of  the  West 
Riding  of  Yorkshire,  to- direct  them  to  enter  continuances  and  hear 
an  appeal  against  a  certain  order  made  by  two  justices  of  the  West 
Riding,  whereby,  after  directing  the  overseers  of  a  certain  township 
to  remove  a  lunatic  pauper  to  the  asylum  for  that  riding,  the  same 
justices  proceeded  to  inquire  into  the  settlement  of  the  pauper,  and 
determined  it  to  be  in  the  parish  of  Liverpool.  And  the  order  then 
proceeded  to  direct  a  certain  sum  of  money  to  be  paid  weekly  for  the 
maintenance  and  expenses  of  that  pauper  in  the  lunatic  asylum. 
Against  this  order  there  was  an  appeal,  and  the  question  is,  whether 
or  not  that  appeal  was  in  time. 
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Fork  (a)  ^  which  was  an  appeal  under  the  same  statute,  the 
Court  held  that  it  was  not  necessary  that  grounds  of  appeal 

The  order  was  made  on  the  8th  of  March,  the  service  was  on  the 
13th  of  March»  the  next  sessions  for  the  West  Riding  were  held  upon 
the  7th  of  April,  and  the  notice  of  appeal  was  given  on  the  13th  of 
Jane  for  the  July  sessions.  In  consequence,  if  the  appeal  be  entirely 
under  the  act  authorizing  the  removal  of  paupers  to  lunatic  asylums, 
(9  Geo.  4,  c.  40),  there  being  an  express  provision  in  the  54th  section 
of  that  act,  that  appeals  under  it  ''  shall  be  heard  and  determined 
in  the  same  manner  as  appeals  against  orders  of  removal  are  now 
heard  and  determined" — if  upon  that  statute  alone,  I  say,  the  appeal 
depends  upon  the  present  occasion,  the  appellants  were  too  late  within 
the  9  Greo.  I,  c.  7»  and  the  justices  were  right  in  refusing  to  hear  the 
appeal.  But  a  question  arises  which  has  not  arisen  before,  or  at  least 
has  not  been  decided  by  the  Court,  how  far  the  54th  section  of  the 
9  Geo.  4,  c.  40,  directing  the  appeal  to  be  heard  and  determined  in 
tiie  same  manner  as  in  cases  of  orders  of  removal,  is  affected  by  the 
Poor  Law  Amendment  Act,  4  &  5  Wm.  4,  c.  76,  and  especially  by  the 
79th  section  of  that  act  i>.becau8e,  if  there  was  a  virtual  extension  of 
the  time  for  appealing  by  that  79th  section,  the  appellants  would 
have  been  in  time  by  appealing  to  the  July  sessions ;  though  they 
were  not  in  time,  if  the  appeal  was  regulated  and  directed  by  the 
9  Geo.  1,  c.  7,  s.  8. 

The  meaning  of  the  case  of  Regina  v.  The  Juitices  qf  Lancashire, 
(4  Q.  B.  910),  is  this,  that  whereas  in  the  case  of  orders  of  removal 
under  4  &  5  Wm.  4,  parties  cannot  be  removed,  (unless  in  certain 
cases,  to  which  I  shall  immediately  advert),  until  twenty-one  days 
after  notice  in  writing  has  been  given  to  the  parish  to  which  the 
removal  is  to  be  made,  that  is  virtually  an  extension  of  the  time  of 
^>pea]ing,  seeing,  that,  if  the  appellant  township  take  nineteen  or 
twenty  days  to  consider  of  it,  they  then  have  the  ordinary  time  to 
give  their  notice  of  appeal,  plus  those  nineteen  or  twenty  days. 
And  if  the  construction  of  the  79th  section  of  the  latter  act  does 
produce  that  effect  upon  the  present  occasion,  the  appeal  was  in  time, 
ind  the  justices  were  wrong  in  rejecting  the  appeal ;  otherwise,  if 
that  section  does  not  apply,  and  there  be  not  a  virtual  extension  of 
the  time ;  (for  a  direct  extension  there  certainly  is  not,  the  4  &  5  Wm.  4, 
c.  76,  containing  no  provision  at  all  altering  the  time  for  appeal,  and 
it  is  done  virtually,  and  incidentally,  (if  I  may  so  express  it)  if  done 

atalL) 

Now  the  language  of  the  79th  section,  on  which  it  all  depends, 
(because  although  the  question  may  be  one  of  some  doubt,  it  lies 
within  the  narrowest  compass)  the  79th  section  is  in  these  terms  : 
**  No  poor  person  shall  be  removed  or  removable  under  any  order  of 

(a)  Jmie,  vol.  4,  p.  376. 

VOL,  V.  C  D.   &   L. 


1847. 
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1847.       should  be  given.     [^Wigktman^  J. — It  was  not  argued  in 

^"^[^^^    that  case  that  the  4  &  5  Win.  4,  c.  76,  s.  79,  applied  at  alL 

,    ?•      ^    The  contention  there  was,  whether  the  appeal  was  under 

Justices  of  ,  1 

Middlesex,    the  46th  and  54th  sections  of  the  9  Geo.  4,  c.  40,  or  under 

the  60th  section  of  that  statute,  in  which  latter  case  the 

words  of  the  section  directed  notice  of  **  the  nature  and 

matter^  of  the  appeal  to  be  given;  and  I  was  of  opinion 

that  it  was  under  one  of  the  former  sections,  and  therefore 

that  sec.  60  did  not  apply.  I  do  not  think  there  is  anything 

in  this  objection.] 

Pashley,  in  support  of  the  rule.  It  may  be  conceded 
that  if  under  the  appeal  against  this  order,  the  appellants 
could  not  go  into  the  question  of  settlement,  it  would  not 

removal  from  any  parish  or  workhouse/'  (that  means  any  place  what- 
ever maintaining  its  own  poor ;  because  "  parish"  by  the  interpretation 
dause,  sect.  109,  means  all  places  that  maintain  their  own  poor,  and 
therefore  the  language  in  ordinary  understanding  must  mean  in  a 
workhouse  or  in  a  parish,  or  other  place  maintaining  its  own  poor) ; 
such  poor  person  is  not  to  be  removable  "  by  reason  of  his  being 
chargeable  to  or  relieved  therein,  until  twenty-one  days  after  a  notice 
in  writing  of  his  being  so  chargeable  or  relieved,  accompanied  by  a 
copy  or  counterpart  of  the  order  of  removal  of  such  person,  and  by 
a  copy  of  the  examination  upon  which  such  order  was  made,  shall 
have  been  sent  by  post  or  otherwise,  to  the  parties."  When  I  come 
to  attend  to  the  language  of  that  section,  it  seems  to  me  that  it  is 
utterly  inapplicable  to  the  present  case.  This  is  not  a  case  by  possi- 
bility of  removal  from  any  parish  or  township  at  aU ;  the  pauper  was 
in  a  lunatic  asylum,  (that  is  the  very  foundation  of  the  order  on  the 
parish  of  Liverpool),  and,  consequently,  was  irremovable  at  the  time, 
and  these  provisions  are  wholly  inapplicable.  This  is  my  present 
impression ;  but  the  case  is  new,  and  has  not  been  decided ;  and  I  do 
not  think  it  fit  that  a  single  Judge  should  determine  this  question, 
and,  therefore,  against  that  impression  I  intend  to  act ;  if  the  parties 
are  not  satisfied  with  this,  which  I  will  not  call  an  opinion,  but  an 
impression,  and  that  after  some  consideration  of  the  construction  of 
the  act  of  Parliament,  as  there  is  no  other  mode  of  raising  the  question 
but  by  ordering  the  mandamus  to  go,  by  means  of  which  the  question 
may  be  raised  upon  the  return,  which  will  cause  the  whole  case  to  be 
considered  by  the  full  Court,  I  shall  do  so. 

I  shall,  therefore,  make  the  rule  absolute,  though  against  my 
present  impression. 

Rule  absolute. 
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be  necessary  that  a  copy  of  the  examinations  should  be  sent        1847. 
with  the  order,  under  the  4  &  5  Wra.  4,  c.  76,  s.  79 ;  but     '"T"'^^^^ 
here  the  appeal,  it  is  submitted,  does  include  an  appeal  f* 

against  the  settlement  This  is  evidently  the  intention  of  Middlesex. 
the  Legislature,  as  the  58th  section  which  authorizes  the 
justices  to  adjudicate  on  the  settlement  of  a  lunatic  pauper, 
contains  no  power  of  appeal;  and  the  terms  of  the  62nd 
sect,  which  gives  the  appeal  against  the  order  of  m^te- 
nance,  obviously  contemplate  its  operating  as  an  appeal  also 
against  the  settlement;  otherwise,  the  assimilation  of  the 
proceedings  to  those  on  an  appeal  against  an  order  of  re- 
moval, would  seem  without  any  particular  significance  or 
propriety.  An  order  adjudicating  the  settlement  of  a 
pauper  lunatic  under  the  58th  section  is  an  ex  parte  pro« 
ceeding.  The  80th  section  excludes  it  from  the  category 
of  orders  against  which  that  section  gives  a  general  power 
of  appeal;  and  it  could  never  be  the  intention  of  the  Legist 
latnre  that  it  should  be  binding  on  parties  who  have  had  no 
opportunity  of  being  heard  against  it  A  power  of  appeal 
against  an  order,  founded  upon  and  reciting  such  an  onler 
would,  therefore,  include  an  appeal  against  the  recited  settle^ 
ment  itself.  Assuming  that  to  be  so,  it  is  submitted  that 
the  provisions  of  4  &  5  Wm.  4,  c.  76,  s.  79,  apply  to  an 
order  like  the  present,  and  that  a  copy  of  the  examinations 
ought,  therefore,  to  have  been  sent.  The  8  &  9  Vict 
c.  126,  8.  62,  says,  ''that  the  guardians  of  any  union  or 
parish,  or  the  overseers  of  any  parish,  township,  or  place, 
affected  by  such  order,  may  appeal  against  the  same  in  like 
manner  as  if  the  same  were  a  warrant  of  removal;  and  in 
case  of  such  appeal  the  guardians  of  the  union  or  parish,  or 
the  overseers  of  the  parish,  township,  or  place,  or  the  clerk 
of  the  peace  for  the  county  to  which  such  lunatic  was 
chargeable  before  such  order  was  made,  may  defend  such 
appeal^  and  the  persons  appealing  or  intending  to  appeal, 
and  the  persons  defending  such  appeal,  shall  have  all  the 
same  powers,  rights,  and  privileges,  and  be  subject  to  the 
same  obligations,  in  all  respects  as  in  the  case  of  an  appeal 

c  2 
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1847.        against  a  warrant  of  removal."   The  respondents,  therefore, 
Regina       ^"^  ^^  ^^^  *^^  ^^^  powers,  rights,  and  privileges,  and  to  be 
.»•  subject  to  all  the  obligations  attached  to  respondents  in  case 

MiDDLESEx.  of  an  appeal  against  a  warrant  of  removaL  What,  then,  are 
the  obligations  which  attach  to  respondents  in  an  appeal 
against  a  warrant  of  removal  ?  One  certainly  is,  that  they 
should  have  sent  a  copy  of  the  examinations,  together  with 
the  order  of  removal,  in  pursuance  of  the  4  &  5  Wm.  4, 
c,  76,  s.  79.  This  is  as  much  an  obligation  on  the  respon- 
dents as  it  is  their  right  to  have  grounds  of  appeal  delivered 
vrith  the  notice  of  appeal.  The  question  that  is  now 
pending  in  the  full  Court  in  Reg.  v.  Justices  of  West  Riding^ 
is  quite  a  different  question.  There  it  turns  upon  a 
different  statute,  9  Geo.  4,  c.  40,  s.  54,  which  requires  the 
quarter  sessions  to  hear  and  determine  an  appeal  under  that 
act  ''  in  the  same  manner  as  appeals  against  orders  of  re- 
moval are  now  heard  and  determined;"  and  one  question 
will  be,  whether  the  word  "  now  "  can  have  a  prospective 
operation,  and  include  the  requisitions  of  the  subsequent 
statute,  4  &  5  Wm.  4,  c.  76,  s.  79.  The  case  of  Reg,  v. 
The  Recorder  of  York  (a)  does  not  apply,  for  the  reasons 
assigned  by  the  Court 

Cur,  adv.  vult, 

WiGHTMAN,  J.,  (after  referring  to  the  case  of  Reg,  v. 
Justices  of  West  Riding^  in  which  judgment  had,  the  same 
morning,  been  delivered  in  the  full  Court). — I  am  of  opinion 
that  an  appeal  against  an  order  for  payment  of  maintenance 
and  expenses  of  a  lunatic  pauper,  under  the  stat.  8  &  9 
Vict.  c.  126,  s.  62,  which  recites  a  previous  order  of  justices 
adjudicating  the  settlement  of  the  lunatic  pauper  to  be  in 
the  parish  upon  whom  the  order  for  payment  of  maintenance 
and  expenses  is  made,  is  in  effect  an  appeal  also  against  the 
adjudication  of  the  settlement.  The  question  then  arises, 
whether  it  is  necessary  that  a  copy  of  the  examinations 

(a)  Ante,  vol.  4»  p.  376. 
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upon  which  the  adjudication  of  settlement  proceeds,  should 
be  forwarded  with  the  copy  of  the  order  to  the  parish  on 
whom  it  is  made,  in  compliance  with  the  4  &  5  Wm.  4, 
c  76,  8.  79 ;  and  I  am  of  opinion  that  it  ought  to  be.  I 
think  that  so  much  of  the  4  &  5  Wm.  4,  c.  76,  s.  79,  is 
incorporated  in  the  8  &  9  Vict  c.  126,  s.  62,  as  is  applicable 
to  the  case  of  aa  order  adjudicating  the  settlement  of  a 
lunatic  pauper.  It  may  be  a  question  how  far  it  is  neces- 
sary to  give  a  twenty-one  days'  notice  of  chargeability, 
because  there  is  no  removal  of  a  lunatic  pauper,  and  there- 
fore the  reason  of  that  enactment  fails ;  but  I  am  of  opinion 
that  so  much  of  the  requisitions  of  the  4  &  5  Wm.  4,  c.  76, 
8. 79,  as  are  applicable,  reddendo  singula  singulis,  are  incor- 
porated in  the  8  &  9  Vict  c.  126,  s.  62,  and  that,  therefore, 
a  copy  of  the  examinations  ought  to  have  been  sent.  The 
rule,  therefore,  must  be  absolute. 

Rule  absolute. 
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Josticet  of 

MlODLESKX. 


Parker  v.  Gill. 


{In  the  fuU  Court). 

Indebitatus  assumpsit  for  work  and  labour,  care,   To  an  action 
diligence,  joumies,  and  attendances,  done,  performed,  and  ney*,  bin,  the 
bestowed,  and  for  materials  therein  found  and  provided  by  ^f^aded"that 
the  plaintiff  as  an  attorney  and  solicitor  of  and  for  the  the  plaintiff 

...  .  did  not  deliver 

defendant,  and  on  his  retainer,  in  and  about  the  prosecuting,  *«  one  month'* 
defending,  and  soliciting  of  divers  causes  and  suits,  and  in  the^actioiTa"*^ 
and  about  other  business  of  the  defendant  at  his  request,  *»|5J»«<5.b»*l 

*         '    ofhufees, 

"  pursuant  to 
the  statute  in 
fiich  cam  made,**  "  contrary  to  the  form  of  the  said  statute."  The  6^7  Vict.  c.  73,  s.  37. 
requires  a  bill  to  be  delivered  **  one  month'*  before  bringing  an  action,  and  bv  the  interpretation 
ctaBie,  "  month**  is  declared  to  mean  **  calendar  month.'*  Htldt  on  special  demurrer,  that  the 
word  **  month"  in  the  plea  was  to  be  taken  to  mean  *<  lunar  month  ;**  tnat  the  words  *'  pursuant 
to  the  statute,'*  &c.  would  not  enable  the  Court  to  construe  it  as  a  "  calendar*  month ;  and  that  as 
the  act  required  a  deliverj  a  '*  calendar  month**  before  the  action,  the  plea  was  bad  as  tendering 
an  inconclusive  and  immaterial  issue. 

Qtttfre,  if  the  plea  was  not  also  bad  as  being  an  argumentative  averment  that  the  plaintiff  did 
not  deliver  one  **  calendar**  month  before  bringing  the  action,  a  signed  bill,  &c. 
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and  for  certaiD  fees  due  and  of  right  payable  in  respect 
thereof;  and  for  money  paid,  laid  out,  and  expended  by  the 
plaintiff  for  the  defendant  at  his  request :  and  in  1002.  for 
money  found  to  be  due  from  the  defendant  to  the  plaintiff 
on  an  account  then  stated  between  them. 

Plea.  That  this  action  was  commenced  after  the  22nd 
day  of  August  in  the  year  of  our  Lord  1843,  to  wit,  on  the 
13th  day  of  June  in  the  year  of  our  Lord  1846,  and  that 
the  same,  so  &r  as  relates  to  the  causes  of  action  in  the  said 
first  count  mentioned,  is  prosecuted  and  maintained  by  the 
plaintiff  against  the  defendant  for  the  recovery  of  certain 
fees,  charges,  and  disbursements  by  the  plaintiff  claimed  to 
be  due  to  him  from  the  defendant  for  and  in  respect  of 
certain  business  theretofore  done  by  the  plaintiff  as  an 
attorney  and  solicitor  for  the  defendant,  as  in  the  said  first 
count  particularly  mentioned.  And  the  defendant  further 
saith,  that  the  plaintiff  did  not,  at  any  time  one  month  or 
more  before  the  commencement  of  this  suit,  deliver  unto 
the  defendant  (he  being  the  party  to  be  charged  therewith), 
or  send  by  the  post  to,  or  leave  for  him  at  his  counting- 
house,  office  of  business,  dwelling-house,  or  last  known 
place  of  abode,  or  at  any  or  either  of  such  places,  a  bill  of 
such  fees,  charges,  and  disbursements,  subscribed  with  the 
proper  hand  of  the  plaintiff,  so  being  the  person  claiming 
to  be  entitled  to  the  said  fees,  charges,  and  disbursements 
as  aforesaid,  or  enclosed  in  or  accompanied  by  a  letter 
subscribed  in  like  manner  referring  to  such  bill,  pursuant  to 
the  statute  in  such  case  made,  but  therein  wholly  failed 
and  made  default,  contrary  to  the  form  of  the  said  statute. 

The  following  were  marked  as  the  plaintiff's  points  of 
aigument  That  the  plea  does  not  allege  that  the  plain- 
tiff did  not,  one  calendar  month  before  the  commence- 
ment of  this  suit,  deliver,  send,  or  leave,  to  or  for  the 
defendant,  as  mentioned  in  that  plea,  such  a  bill  as  men- 
tioned in  that  plea.  That  the  averment  in  the  plea  that 
the  plaintiff  did  not,  at  any  time  one  month  or  more  before 
the  commencement  of  this  suit,  deliver,  send,  or  leave,  as 
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mentioned  in  that  plea,  such  a  bill  as  therein  mentioned,  is        1847. 
a  vague  and  improper  averment,  upon  which  no  material,       Pambe 
proper,  or  sufficiently  certain  issue  can  be  taken.     That  it        q^' 
does  not  appear  from  the  plea  that  the  defendant  was  not 
an  attorney,  or  that  the  plaintiff  was  not  authorized  to 
commence  the  action  by  a  Judge  of  the  superior  Courts  of 
law  or  equity.  And  that  it  does  not  sufficiently  appear  that 
the  money  in  the  first  count  alleged  to  have  been  paid  was 
paid  in  fees  or  disbursements  in  and  about  the  doing  the 
business. 

Pkq^Mon^  in  support  of  the  plea  (a).  This  plea  is  de* 
murred  to  because  it  does  not  state  that  no  signed  bill  was 
delivered  one  calendar  month  before  the  commencement  of 
the  action.  It  seems  a  singular  cause  of  demurrer  for  a 
plaintiff  to  insist  on,  that  the  defendant  has  circumscribed 
his  own  rights,  and  that  he  has  not  pleaded  his  defence  so 
largely  as  he  might  have  done.  It  is  submitted  that  this  is 
no  good  ground  of  demurrer,  for  even  supposing  that  the 
word  ''month"  here  is  to  be  read  as  'Munar  month,"  if  the 
plaintiff  did  not  deliver  a  signed  bill  one  lunar  month  before 
commencing  his  action,  h  fortiori  he  could  not  have  deli- 
vered it  one  calendar  month.  There  is  no  difficulty  in  the 
plaintiff's  taking  issue  upon  this  plea,  for  if  found  for  the 
defendant  it  is  conclusive  against  him,  and  if  found  in  his 
favour,  although  it  might  appear  that  a  bill  was  in  point  of 
fiict  delivered  only  twenty-nine  days  before  the  commence- 
ment of  the  action,  the  defendant  could  take  no  advantage 
of  it,  having  chosen  to  rely  on  a  defence  less  in  degree  than 
he  was  entitled  to  have  pleaded.  Bat  it  is  submitted  that 
the  word  ''  month"  here  must  be  taken  to  mean  ^^  calendar 
month."  The  case  of  Lofiff  v.  Gak  (b)  shews,  that  the 
word  month  may  mean  calendar  or  lunar,  according  to  the 
intention  of  the  parties ;  and  Hart  v.  Middkton  (c)  shews, 

(a)  The  counsel  in  support  of         (6)  I  M.  &  Sel.  111. 
the  demurrer  were  momentarily         (c)  2  Carr.  &  K.  9< 
absent  when  the  case  was  called  on. 
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that  in  commercial  matters  it  means  *^  calendar,"  Here  the 
defendant  has  followed  the  exact  words  of  the  section, 
6  &  7  Vict  c.  73,  8.  37,  which  are  "one  month."  And  it 
is  only  by  reference  to  the  interpretation  clause,  sect.  48, 
that  it  is  enacted,  that  where  the  word  "month"  is  used 
in  the  act,  "  calendar  month"  is  to  be  understood.  Now 
the  defendant  pleads,  that  the  plaintiff  did  not,  "  at  any 
time  one  month  or  more  before  the  commencement  of  this 
suit,  deliver,"  &c.,  "a  signed  bill,"&c.,  "pursuant  to  the 
statute  in  such  case  made,"  &c.|  "  contrary  to  the  form  of 
the  said  statute."  Here,  therefore,  there  is  a  direct  refer- 
ence to  the  statute  for  the  meaning  of  the  word  "  month," 
and  on  looking  to  the  statute,  it  is  found  that  it  means 
"calendar  month."  \^Colmdffe,  J. — Suppose  the  act  had 
said,  in  the  37th  section,  "calendar  month,"  would  you 
have  contended  that  it  was  sufficient  to  say  in  the  plea 
"month"  simply?]  Yes;  the  words  "pursuant  to  the 
statute"  would  have  shewn  what  description  of  month  was 
meant.  [^Coleridffef  J. — You  contend,  that  if  the  plea 
said  twenty-eight  days  it  would  be  sufficient,  as  the  plaintiff 
might  have  securely  taken  issue  on  it]  It  is  submitted 
that  that  would  be  sufficient.  [Pattesariy  J. — Suppose  the 
plea  had  said  that  the  plaintiff  delivered  no  signed  bill  at 
all  "pursuant  to  the  statute."  Coleridge^  J. — You  would 
say  the  plaintiff  could  have  no  difficulty  in  taking  issue  on 
it]  Yes;  the  defendant  could  not  take  any  advantage. 
[Patteson,  J. — If  the  plaintiff  had  traversed  "  pursuant  to 
the  statute,"  and  it  turned  out  that  the  bill  had  been  deli- 
vered only  twenty-nine  days  before  the  commencement  of 
the  action,  would  the  plaintiff  have  failed  in  proof  of  the 
issue  ?]  It  is  submitted  that  he  would,  which  is  a  test  that 
a  sufficient  issue  has  been  tendered. 

lAnondes  (with  whom  was  Peacoch)^  in  support  of  the 
demurrer.  It  is  submitted  first,  that  the  word  "month,"  in 
pleading,  is  to  be  taken  to  mean  "  lunar"  and  not  "  calendar 
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month''  (a) ;  secondly,  that  it  cannot  be  taken  to  mean  1847. 
**  calendar"  by  reference  to  the  statute,  masmuch  as  the  ^Zulol 
intention  and  terms  of  the  interpretation  clause  apply  only  ^* 
to  the  act  itself;  and  thirdly,  that  if  the  word  ''month"  be 
taken  to  mean  ''lunar"  month,  the  plea  is  bad.  [He  was 
desired  by  the  Court  to  confine  himself  to  the  last  point.] 
The  plea  is  bad,  first  as  being  an  argumentative  averment 
that  the  plaintiff  did  not  deliver  one  calendar  month  before 
bringing  the  action ;  and  secondly,  as  tendering  an  incon- 
clusive and  immaterial  issue.  As  to  the  first  ground,  that 
it  is  an  argumentative  averment,  the  rule  is  very  clearly 
laid  down  in  all  the  books,  that  "pleadings  must  not  be 
ai]gumentative :  in  other  words,  they  must  advance  their 
positions  of  fact  in  an  absolute  form,  and  not  leave  them  to 
be  collected  by  inference  and  aigument  only ;"  Steph.  on 
Plead,  p.  411-12,  4th  ed.  So  in  1  Chit  an  Head.  p.  539, 
(6th  ed.),  it  is  said,  "  a  plea  should  be  direct  and  positive, 
and  advance  its  position  of  fact  in  an  absolute  form,  and 
not  by  way  of  rehearsal,  reasoning,  or  argument ;"  and  Co. 
LUL  303  (a),  304  (a);  Cam.  Dig.  tit  ''Plead:'  E.  3,  are 
dted,  and  various  other  authorities.  Amongst  the  instances 
given  in  Steph.  an  Pieadinfff  p.  412-13,  (4th  ed.),  in  support 
of  the  rule  above  laid  down,  is  that  of  a  pica  to  an  action  of 
trespass  for  taking  and  carrying  away  the  plaiDtiff*8  goods, 
"  that  the  plaintiff  never  had  any  goods ;"  upon  which  the 
Court  remarked,  "this  is  an  infallible  argument  that  the 
plaintiff  is  not  guilty,  and  yet  it  is  no  plea:"  and  he  cites 
DocL  PL  ^\\  Dyer,  43  a.  So  also  in  an  ejectment,  the 
defendant  pleaded  a  surrender  of  a  copyhold  by  the  hand 
of  Fosset,  then  steward  of  the  manor.  The  plaintiff  tra- 
versed that  Foster  was  steward,  and  all  the  Court  held  this 


(a)  Seeastothispoint,  Catesby's  226, 227;  Lang  v.  Gale,  I  M.  &  S. 

cote,  6  Rep.  62;  Com.  Dig.  tit.  Ill ;  per  Parke,  J.,  in  Crook  v. 

•' Jjw."  (B).   Per  Cur.  in  BaritwWe  McTavish,  1   Bing.  167;    S.  C. 

v.Jfofyim,  4  Mod.  185;  judgment  8  Moore,  265;  Soper  v.  Curtis, 

of  Lord  Kenyan  and  Mr.  Justice  2  Dowl.  237. 
Grcse,  in  hacon  v.  Hooper,  6  T.  R. 
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1847.        to  be  no  issue,  and  that  the  traverse  ought  to  have  been 
Paeker       ^^  ^®  ^^  ^^^  surrender ;  Wood  v.  Butts  (a) :  and  Mr. 
^^-  Serjt  Stephen  remarks,  that  the  reason  of  this  decision 

appears  to  be,  that  the  traverse  was  ^^an  argumentative 
denial  of  the  surrender ;"  Steph.  on  Head.  413,  (4th  ed.)  (ft). 
As  to  the  second  ground,  the  plea  is  bad  as  tendering  an 
inconclusive  and  immaterial  issue.  The  plaintiff  is  not  to 
be  called  upon  to  join  issue  upon  a  £Eu;t  which,  although 
aigumentatively  conclusive  if  found  in  favour  of  the  de- 
fendant, would  not,  if  found  in  &vour  of  the  plaintiff,  shew 
that  he  had  complied  with  the  requisitions  of  the  statute. 
The  defence  intended  to  be  set  up  by  this  plea  is,  that  the 
plaintiff  has  not  fulMed  the  requirements  of  the  statute  by 
delivering,  one  calendar  month  before  action  brought,  a 
«gned  bill,  &c.,  to  the  defendant  Why  should  he  be 
compelled  to  take  issue  upon  a  plea,  which,  if  found  one 
way,  might  shew  that  he  had  not  complied  with  the  terms 
of  the  statute,  but  if  found  the  other,  would  not  shew  that 
he  had?  It  may  be  said  that  he  would  not  suffer  by  that 
fiu;t,  as  the  issue  would  still  be  found  for  him,  which  would 
determine  the  action  in  his  favour.  But  the  Court  will  not 
compel  a  party  to  join  in  an  issue  which  they  see  is  really 
not  the  issue  intended  to  be  raised,  where  the  objection,  as 
here,  arises  on  special  demurrer.  The  time  of  the  Court 
ought  not  to  be  occupied  in  trying  an  issue,  which,  resting 
the  defence  on  the  non-compliance  on  the  part  of  the 
plaintiff  with  the  requisitions  of  a  statute,  may,  if  found 
against  him,  shew  that  he  has  not  fulBUed  its  terms,  but,  if 
found  for  him,  cannot  shew  that  he  has.  The  case  of 
Burroughs  v.  Hodgson  (c)  is  expressly  in  point.  The  mar- 
ginal note  in  that  case  is,  *^  Where  a  Court  of  Requests  has 
exclusive  jurisdiction  of  debts  up  to  a  certain  amount,  the 
plea  must  state  in  terms  that  defendant  was  not  indebted 

(a)  Cro.  Eliz.  260.  Momington,  ante,  vol.  4,  p.  213. 

(*)  See    also    Bac.    Abr,    tit.         (c)  9A.  &E.  499;  S.  C.  I  P. 

"  PJeas  and  Plead,"  (I),  Pleae  in  &  D.  328. 
bar,  sect.  5 ;  Benham  v.  Earl  of 


TBINmr  TERM,   10  VICT.  27 

beyond  that  amount.  It  is  not  sufficient  to  allege  that  he  18^7. 
was  not  indebted  in  beyond  a  smaller  sum,  which  is  speci-  Fakvol 
fied:  for  a  plea  must  be  so  shaped  that  the  averments,  if  ^*'- 
traversed,  will  be  material  and  conclusive  whether  found 
for  the  plaintiff  or  defendant;  and  this  averment  would 
not  be  so,  if  found  for  the  plaintiff."  There  the  defendant 
had  pleaded  as  to  1/L  13^.  Sd,^  that  he  was  not  indebted  in 
a  greater  sum,  and  that  the  said  sum  being  a  debt  not 
exceeding  40^.,  was  recoverable  in  a  Court  of  Requests. 
Upon  argument  on  the  part  of  the  plaintiff  it  was  contended, 
that,  as  the  allegation  in  the  plea  was,  that  the  defendant 
was  not  indebted  to  the  plaintiff  in  a  greater  amount  than 
IL  ISs.  StL,  to  reply  that  he  was,  would  be  to  tender  an 
immaterial  issue ;  and  that  it  was  not  incumbent  on  the 
plaintiff  to  reply  that  the  debt  exceeded  40^.,  when  the 
defendant  had  not  specifically  alleged  the  contrary.  For 
the  defendant  it  was  contended,  that  the  plaintiff  might 
have  taken  a  material  issue  by  averring  that  the  debt  ex- 
ceeded 40^. ;  and  that  the  denial  that  the  defendant  owed 
more  than  1/L  13^.  StL,  was  a  denial  k  fortiori  that  the  debt 
exceeded  40^.  The  Court  took  time  to  consider,  and  in 
the  succeeding  Term  Lord  Denman  delivered  the  judgment 
of  the  Court  in  favour  of  the  plaintiff.  His  Lordship  said, 
^If  any  averment  at  all  as  to  the  amount  of  the  debt  be 
necessary,  the  form  commonly  used  is  clearly  the  correct 
and  proper  one ;  namely,  that  the  defendant  was  not  in- 
debted to  the  plaintiff  '  in  any  sums  of  money  amounting 
to  forty  shillings,'  or  *  to  the  amount  of  forty  shillings.'  On 
such  an  averment  a  material  issue  might  be  taken;  and 
though  it  is  true  that,  if  the  present  averment  be  traversed 
and  found  for  the  defendant,  it  would  be  material  and  con- 
clusive, yet  if  found  for  the  plaintiff  it  would  be  otherwise. 
The  plaintiff,  however,  is  entitled  to  have  the  plea  of  the 
defendant  so  firamed  as  that  the  averments  in  it,  if  tra- 
versed, will  be  material  and  conclusive  whichever  way  they 
be  found ;  and  their  not  being  so  framed  is  a  good  ground 
of  demurrer." 
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1847. 


Lord  DsNifAN,  C.  J. — That  case  is  in  point.     There 
must  be  judgment  for  the  plaintiff. 


Feb  CcBiAiL 


Judgment  for  Plaintiff. 


Thomas  v.  Fenton. 

Declaration.  That  the  defendant,  on  the  29th 
day  of  May,  1846,  made  his  bill  of  exchange  in  writing, 
and  directed  the  same  to  one  Charles  Fenton,  the  elder,  and 
thereby  required  the  said  Charles  Fenton,  the  elder,  to  pay 
to  the  order  of  the  defendant,  fifteen  pounds,  three  months 
after  the  date  thereof,  which  period  had  elapsed  before  the 
commencement  of  this  suit  And  the  said  Charles  Fenton, 
the  elder,  then  accepted  the  said  bill;  and  the  defendant 
then  indorsed  the  said  bill  to  the  plaintiff;  and  the  said 
Charles  Fenton,  the  elder,  did  not  pay  the  said  bill, 
although  the  same  was  presented  to  him  on  the  day  when 
it  became  due.  And  the  plaintiff  avers  that  the  said  bill 
was  so  accepted  as  aforesaid  for  the  accommodation  of  the 
defendant,  and  not  otherwise ;  and  that  at  the  time  of 

menced  by  C. 

the  holder, 

BffatDst  the  teoeptor,  and  the  pUintiff,  who  wts  a  stringer  to  the  bill,  j>aid  the  amount  of  the 

bul  and  costs  to  C,  who  delivered  the  bill  to  him  :  Held,  that  the  pUmtiff  might  maintain  an 

action  on  the  bill  against  the  drawer ;  and  that  the  bill  did  not  require  a  fresh  stamp,  as  being 

re-issued  after  payment 

In  an  action  oy  indorsee  against  drawer  of  a  bill  of  exchange,  Held  that  the  issue  that  the  bill 
was  accepted  for  the  accommodation  of  the  defendant,  was  proved  by  evidence  that  the  bill  had 
been  accepted  to  take  up  a  former  acceptance  by  the  same  party,  given  for  the  accommodation 
of  the  defendant ;  and  that  it  was  not  necessary  to  plead  those  facts  in  extenso. 

A  declaration  by  indorsee  against  drawer  of  a  bill  of  exchange,  averred  by  way  of  excuse  for 
want  of  notice  of  dishonour  that  C.  F.  accepted  the  bill  for  the  accommodation  of  the  defendant, 
and  that  at  the  time  of  making  and  accepting  the  said  bill,  and  from  thence  until  and  at  the  time 
when  the  same  was  so  presented  for  payment,  C.  F.  had  not  any  effects  of  the  defendant,  nor 
bad  he  received  any  consideration  for  the  acceptance  or  payment  of  the  said  bill,  nor  had  the 
defendant  sustained  any  damage  by  reason  of  his  not  having  had  notice  of  the  nonpayment 
thereof:  Bdd,  on  motion  in  arrest  of  judgment,  that  it  was  not  necessary  that  the  declaration 
should  deny  that  the  drawer  had  any  reasonable  expectation  when  he  drew,  or  during  the  currency 
of  the  bill,  that  he  would  have  assets  at  the  time  of  its  maturity  in  the  hands  of  the  drawee. 

The  reasonable  expectation  of  assets  entitles  to  notice  only  on  the  ground  that  the  drawer, 
under  the  circumstances  which  raise  that  expectation,  may  be  damnified :  to  allege,  therefore, 
that  he  has  sustained  no  damage,  removes  the  ground  on  which  the  necessity  of  notice  arises  (a). 

And  there  is  no  distinclion  m  this  respect  between  a  bill  ofcxchaogc  and  a  bankcr*s  cheque. 

(a)  See  per  Curiam,  in  Carter  v.  llowcr,  ante,  vol.  4,  p.  529,  535. 


Payment 
within  the 
55  Oea  3, 
c  184,8.  19, 
of  a  bill  of 
exchange,  so 
as  to  render 
it  no  longer 
negotiable, 
must  be  a 
payment  by 
thepartv 
ultimately 
liable. 

Therefore, 
where  a  bill 
of  exchange, 
indorsed  in 
blank  by  the 
drawer,  was 
overdue  and 
unpaid,  and 
an  action  had 
been  com- 
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making  and  accepting  the  said  bill,  and  from  thence  and        1847. 
until  and  at  the  time  when  the  same  was  so  presented  for      thomas 
payment,  the  said  Charles  Fenton,  the  elder,  had  not  any  ^^ 

effects  of  the  defendant,  nor  had  he  received  any  considera- 
tion for  the  acceptance  or  payment  of  the  said  bill,  nor  hath 
the  defendant  sustained  any  damage  by  reason  of  bis  not 
haying  had  notice  of  the  nonpayment  thereof  of  all  which 
premises,  the  defendant,  on  the  2nd  of  September,  1846,  had 
notice  (a).  And  the  defendant  then,  in  consideration  of  the 
premises,  promised  the  plaintiff  to  pay  him  the  amount  of  the 
said  bill,  when  he,  the  defendant,  should  be  thereunto  after- 
wards requested ;  yet  the  defendant  hath  disregarded  his  pro- 
mise, and  hath  not  paid  the  amount  of  the  said  bill,  or  any 
part  thereof.  To  the  plaintiff's  damage,  &c. 

The  defendant  pleaded  first.  That  he  did  not  make  the 
said  supposed  bill  of  exchange  in  the  declaration  mentioned 
as  therein  mentioned.    Conclusion  to  the  country,  &c. 

Secondly.  That  he,  the  defendant,  did  not  indorse  the 
said  bill  of  exchange  in  the  said  declaration  mentioned  to 
the  plaintiff,  as  is  therein  alleged.  Conclusion  to  the 
country,  &c. 

Thirdly.  That  the  said  bill  of  exchange  in  the  declara- 
tion mentioned  was  not  presented  to  the  said  Charles 
Fenton,  the  elder,  for  payment  thereof  on  the  day  when  the 
same  became  due,  in  manner  and  form  as  the  plaintiff  hath 
above  alleged,  &c.     Conclusion  to  the  country,  &c. 

Fourthly.  That  the  said  bill  in  the  declaration  men- 
tioned was  not  accepted  for  his,  the  defendant's  accommo- 
dation, as  in  the  declaration  alleged.  And  the  defendant 
further  says,  that  at  the  dme  when  the  said  bill  in  the  said 
declaration  mentioned  was  drawn,  the  said  Charles  Fenton, 
the  elder,  had  in  his  hands  divers  effects  of  the  defendant  of 
great  value,  to  wit,  to  the  amount  of  the  said  bill.  Conclu- 
tion  to  the  country,  &a 

fifthly.  That  the  said  indorsement  of  the  said  bill  by 
the  defendant  was  an  indorsement  in  blank,  and  was  not  a 

(a)  QMere,  if  this  excuse  for  omittiDg  to  give  notice  be  sufficient 
upon  special  demurrer  ?    See  Carter  v.  Flower,  ante,  vol.  4,  p.  529* 
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special  indorsement ;  and  that  after  the  said  bill  became  due 
and  payable,  and  before  the  commencement  of  this  suit, 
Fekton  *°^  before  the  plaintiff  became,  or  was  the  holder  of  the 
said  bill,  to  wit,  on  the  first  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-six,  the  same 
was  in  the  hands  of  one  Henry  Clark,  who  then  was  the 
holder  thereof,  and  entitled  to  the  proceeds  thereof,  and 
that  whilst  the  said  Henry  Clark  was  so  the  holder  thereof 
as  aforesaid,  and  before  the  said  indorsement  thereof  to  the 
plaintiff,  and  after  the  said  bill  became  and  was  due  and 
payable  according  to  the  tenor  and  effect  thereof,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  said  1st  day 
of  June  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-six,  the  said  Charles  Fenton,  the  elder, 
so  being  the  person  to  whom  the  said  bill  was  and  is 
directed  as  aforesaid,  and  having  before  then  accepted  the 
same,  and  being  then  the  acceptor  thereof,  paid  to  the  said 
Henry  Clark,  who  then  accepted  and  received  of  and  from 
the  said  last  mentioned  Charles  Fenton,  a  large  sum  of 
money,  to  wit,  19L  2$.  ScLy  in  fiill  satisfaction,  and  discharge 
of  all  the  principal  and  interest  then  due  on  the  said  bill, 
and  of  all  damages  and  causes  of  action  then  accrued  to  the 
said  Henry  Clark,  so  being  then  the  holder  of  the  said  bill 
in  respect  of  the  previous  nonpayment  thereof.  And  the 
defendant  further  saith,  that  the  said  plaintiff  first  took  and 
received  the  same,  and  first  became  the  holder  thereof  after 
the  said  payment  of  the  same  by  the  acceptor  thereof  as 
aforesaid,  and  after  the  same  became  and  was  due  and 
payable.     Verification,  &c. 

As  to  the  first,  second,  third,  and  fourth  pleas,  the  plaintiff 
joined  issue ; 

And  as  to  the  fifth,  he  replied,  that  the  said  Charles 
Fenton,  the  elder,  did  not  pay  to  the  said  Henry  Clark, 
in  the  said  last  plea  mentioned,  nor  did  the  said  Henry 
Clark  accept  and  receive  of  or  firom  the  said  (^harles 
Fenton,  the  elder,  the  said  sum  of  money  in  the  said  last 
plea  mentioned  in  full  satisfiu^tion,  and  dischaige  of  all  prin- 
cipal and  interest  then  due  on  the  said  bill,  and  of  all 


V. 

Fenton. 
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damages  and  causes  of  action  in  the  said  first  plea  alleged        1847. 
to  hare  then  accrued  to  the  said  Henry  Clark,  in  manner      thouIm 
and  form,  &a     Conclusion  to  the  country. 

Upon  which  replication  the  defendant  joined  issue. 

When  the  case  came  on  for  trial  before  the  undcrsheriff 
of  Middlesex,  on  the  11th  of  February,  1847,  it  appeared 
from  the  undersheriJBTs  notes,  that  a  witness  of  the  name  of 
Charles  Fenton,  the  elder,  the  father  of  the  defendant,  and 
the  acceptor  of  the  bill,  was  called,  who  proved  that  the 
bill  for  15/L,  for  which  this  action  was  brought,  was  drawn 
by  the  defendant,  and  accepted  by  the  witness.  The  bill 
was  then  put  in  and  read,  subject  to  an  objection  by  the 
defendant's  counsel,  that  it  had  been  paid  and  re-issuedy 
and  therefore  required  a  new  stamp.  The  witness  went 
on  to  state  that  the  bill,  together  v^th  another,  was  ac- 
cepted for  the  defendant's  accommodation,  and  that  he, 
the  witness,  received  no  part  of  the  proceeds,  nor  was  he 
indebted  to  the  defendant  when  it  was  drawn.  That  the 
defendant  agreed  to  provide  for  it  when  due.  That  it  was 
presented  for  payment  on  the  1st  of  September  by  the  young 
man  of  a  Mr.  Biggenden.  That  he  informed  the  defendant 
that  it  had  been  presented,  and  not  paid.  That  the 
defendant  called  day  after  day  and  said  he  would  attend  to 
it,  but  that  they  could  not  take  any  law  proceedings  till  the 
24th  of  October.  That  he  had  been  served  with  a  writ  at  the 
suit  of  one  Clark,  on  one  of  these  bills.  That  he  asked  the 
attorney  for  time  in  order  that  he  might  see  the  defendant 
about  it  That  the  plaintiff,  who  was  his  son-in-law,  called 
in,  and  out  of  goodwill  of  his  own,  and  without  telling  him 
that  he  was  going  to  do  it,  paid  the  money  out  of  his  own 
pocket  On  his  cross-examination  he  stated  that  there 
were  several  former  bills  which  had  been  burnt,  of  which  he 
was  also  acceptor,  and  all  of  which  were  for  the  defendant's 
accommodation,  and  for  which  the  witness  had  received  no 
Talue  whatever.  That  the  two  bills,  of  which  the  present 
was  one,  were  drawn  by  the  defendant,  who  said  he  could 
get  them  discounted,  and  take  up  the  former  bills.  A 
witness  of  the  name  of  Gant  was  then  called,  who  proved 
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1847.  that  he  went  to  Mr.  Biggenden,  a  solid  tor,  and  said  he  had 
Thomas  come  to  settle  the  action  of  Clark  v.  FentoUy  on  the  part  of 
„  ^'  the  plaintiff.     That  he  accordingly  then  paid  the  amount  of 

Fenton.  ■  o  ./  r 

the  debt  and  costs,  which  he  had  received  from  the  plaintiff, 
and  had  the  bill  delivered  up  to  him.  That  it  bore  the 
indorsement  of  the  defendant  in  blank.  This  evidence 
closed  the  case  for  the  plaintiff.  The  defendant's  counsel 
then  objected  that  the  plaintiff  must  be  nonsuited  on  three 
grounds : — First  That  the  bill  was  invalid  for  want  of  a 
fresh  stamp,  having  been  re-issued  afler  it  became  due  and 
after  it  had  been  paid.  Secondly.  That  the  issue  that  the 
bill  was  accepted  for  the  accommodation  of  the  defendant 
was  not  proved,  and  for  this  he  cited  BauUan  v.  Coghlan  (a). 
Thirdly.  That  there  was  no  proof  of  indorsement  by  the 
defendant  to  the  plaintiff,  because  he  never  indorsed  animo 
transferendi  (&).  The  undersheriff  directed  a  verdict  for 
the  plaintiff  for  the  amount  claimed,  reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit 

A  rule  having  been  obtained  by  Pearson  calling  upon  the 
plaintiff  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  new  trial  had ;  or  why  a  nonsuit  should  not  be 
entered;  or  why  the  judgment  should  not  be  arrested. 

ffi  R.  Cole  shewed  cause  (c).  The  bill  in  this  case  did 
not  require  a  fresh  stamp ;  for  the  payment  contemplated 
by  the  statute  is  a  payment  by  the  party  ultimately  liable, 
Lazarus  v.  Coune  (d) ;  and  not  a  mere  payment  by  a  party  who 
takes  up  the  bill  in  order  to  sue  upon  it  A  bill  may  be 
indorsed  at  any  time  before  payment  The  plaintiff,  there- 
fore, sues  as  indorsee  of  the  bill,  which  has  not  yet  been 
paid,  in  the  proper  sense  of  that  word.  At  the  trial  it  was 
sought  to  shew  that  this  was  a  payment  on  behalf  of  the 
acceptor,  and  in  that  case  no  doubt  the  present  plaintiff 
could  not  maintain  this  action ;  but  the  proof  in  that  respect 

(a)  1  Bing.  N.  C.  640;  S.  C.         (e)  In  Easter  Term. 
1  Scott,  588.  (d)  3  a  B.  459 ;  S.  C.  2  G. 

(6)  This  point  was  abandoned  &  D.  48T. 
on  the  argument. 
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fiuled     As  to  the  objection  that  the  issue,  that  the  bill  was        1847. 

accepted  for  the  accommodation  of  the  defendant,  was  not      thomas 

proved,  because  it  appeared  that  the  bill  had  been  accepted      _  ^' 

to  take  np  a  former  acceptance  of  the  same  party  s,  given 

for  the  accommodation  of  the  defendant ;  the  transaction  is 

substantially  the  same,  whether  the  facts  had  been  set  out 

in  extenso  on  the  pleadings  or  not     In  either  case  the  bill 

would  properly  be  averred  to  have  been  accepted  for  the 

accommodation  of  the  defendant     It  is  uiged  in  arrest  of 

judgment,  that  the  declaration  does  not  su£Sciendy  excuse 

the  want  of  notice  of  dishonour ;  because  it  does  not  go  on 

to  say,  in  addition  to  the  allegations,  **  that  the  bill  was  an 

accommodation  bill,  and  that  the  acceptor  had  not,  at  the 

time  of  making  and  accepting  the  said  bill,  and  from  thence 

until  and  at  the  time  when  the  same  was  so  presented  for 

payment,  any  efiects  of  the  defendant,  nor  had  he  received 

any  consideration  for  the  acceptance  or  payment  of  the  said 

bill,  and  that  the  defendant  had  not  sustained  any  damage 

by  reason  of  the  want  of  notice  of  nonpayment  thereof;" — 

that  the  defendant  had  no  reasonable  expectation  at  the 

time  of  drawing  that  he  would  have  assets  in  the  hands  of 

the  acceptor.     In  Fitzgerald  v.  WtOiami  (a),  it  was  held 

that,  in  an  action  against  the  drawer  of  a  bill  of  exchange, 

where  the  plaintiff,  by  way  of  excuse  for  not  giving  notice 

of  dishonour,  averred  that  the  defendant  had  no  funds  in 

the  hands  of  the  acceptor,  nor  had  he  sustained  any  damage 

for  want  of  notice ;  and  the  defendant  had  pleaded  that  he 

had  sustained  damage,  because  the  acceptor  had  promised 

him  to  provide  for  the  bill ;  it  was  not  incumbent  on  the 

plaintiff  to  prove   that  the  defendant  had  sustained  no 

damage.     In  Terry  v.  Parker  {b\  it  was  held,  that  want  of 

effects  in  the  hands  of  the  drawee  excused  the  holder  of  a 

bill  of  exchange  from  the  necessity  of  presenting  the  bill  for 

payment,  as  well  aa  of  giving  notice  of  dishonour  to  the 

(a)  6  Bing.  N.  C.  68 ;  S.  C.  8  Scott,  271. 
(6)  6  A.  &  £.  502  $  S.  C.  1  N.  &  P.  752. 

VOL.   V.  D  D.   &   L. 
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1847.        drawer;  and  although  the  declaration  in  that,  as  well  as  the 
Thomas       former  case,  contained  the  allegation  that  the  defendant 
^'  had  not  any  reasonable  grounds  for  expecting   that  the 

acceptor  would  have  assets,  yet  the  judgment  in  both  cases 
is  put  broadly  on  the  ground  that  the  want  of  effects  in  the 
hands  of  the  drawee  is  a  sufficient  excuse.  The  form  of 
such  a  declaration  contained  in  2  Chit  on  Plead.  110,  7  th 
ed.,  has  no  such  averment.  The  case  of  Kemble  v.  MiUs  {a) 
is,  however,  exactly  in  point.  There  the  marginal  note  is, 
"  want  of  notice  of  the  dishonour  of  a  cheque  on  a  banker, 
is  sufficiently  excused,  prim&  facie,  by  alleging  that  the 
banker  had  no  effects  of  the  drawer,  and  had  received  no 
consideration  for  payment  of  the  cheque,  and  that  the 
defendant  had  sustained  no  damages  by  reason  of  his  having 
no  notice  of  dishonour, — at  least  upon  general  demurrer." 
There,  Tindaly  C.  J.,  says  (i),  "  It  is  urged,  that  the 
allegations  in  the  declaration  are  not  sufficient  to  excuse 
the  want  of  notice,  since,  notwithstanding  what  is  there 
stated,  the  plaintiff  may  have  had  a  just  and  reasonable 
expectation  of  assets  coming  to  the  hands  of  the  bankers 
before  the  cheque  was  presented  for  payment;  but,  upon 
general  demurrer,  it  is  sufficient  if  we  see  that  the  plaintiff 
has  excused  himself  upon  the  broad  ground,  that  the 
defendant  had  no  assets  in  the  banker's  hands ;  that  is  the 
ground  upon  which  the  early  cases  were  decided,  and  if 
the  defendant  wished  to  object  to  the  form  of  the  declara- 
tion, he  should  have  demurred  specially.  Upon  this 
general  demurrer,  it  seems  to  me  that  the  plaintiff  is  entitled 
to  judgment." 

Pearson,  in  support  of  the  rule.  It  is  submitted,  first, 
that  the  bill  in  this  case  having  been  paid  after  it  became 
due,  it  could  not  be  re-issued  without  a  fresh  stamp ;  Bar- 
tram  v.  Caddy  (c).     The  55  Geo.  3,  c  184,  s.  19,  says,  that 

(a)  1  M.  &  G.  757 ;  S.  C.  2         (c)  9  A.  &  E.  275;  S.  C.  1  P. 
Scott,  N.  R.  121 ;  9  Dowl.  446.         &  D.  207. 
(6)  1  M.  &  G.  767. 
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"all  promissory  notes,  bills  of  exchange,  drafts  or  orders 
for  money,  not  hereby  allowed  to  be  re-issued,  shall,  upon 
any  payment  thereof  be  deemed  and  taken  respectively  to 
be  thereupon  wholly  discharged,  vacated,  and  satisfied,  and 
shall  be  no  longer  negotiable  or  available  in  any  manner 
whatsoever,  but  shall  be  forthwith  cancelled  by  the  person 
or  persons  paying  the  same,"  &c.  The  payment  here, 
though  not  by  the  direction  of  the  acceptor,  was  certainly  a 
payment  on  his  behalf.  Secondly,  it  is  submitted,  that  the 
proof  did  not  support  the  allegation  that  the  bill  was 
accepted  for  the  accommodation  of  the  defendant  It 
appears  that  it  was  accepted  to  take  up  a  former  bill,  of 
which  the  same  party  was  acceptor;  consequently,  it  was 
for  the  accommodation  of  the  acceptor  as  much  as  of  the 
drawer^  as  it  enabled  him  to  withdraw  the  former  bill  on 
which  he  was  liable.  In  David  v.  Preece{a)  to  an  action  on 
a  promiflsory  note,  the  defendant  pleaded  that  the  holder 
accepted  another  note  with  an  additional  party,  in  satisfac- 
tion of  the  first  It  appeared  In  evidence  that  this  other 
note  had  been  given  and  accepted  in  satisfaction,  not  of  the 
note  declared,  but  of  an  intermediate  note  which  had  been 
given  without  the  additional  party,  in  satis&ction  of  the 
note  declared  on.  And  it  was  held,  that  this  was  a  variance, 
and  that  the  Judge  at  nisi  prius  had  no  power  to  amend 
die  plea  by  substituting  a  description  of  the  intermediate 
note.  So  in  Boulton  v.  Coghlan  (&),  where  the  defendant 
pleaded  that  a  promissory  note  on  which  the  plaintiff  declared 
was  made  by  the  defendant  in  December,  1833,  in  pur- 
suance of  an  agreement  thereby  to  secure  J.  A.  money,  lost 
to  him  at  play,  in  July,  1833 ;  it  was  held,  that  this  plea  was 
not  supported  by  evidence,  that  in  July,  1833,  the  defendant 
gave  a  bill  of  exchange,  payable  six  months  after  date,  for 
87il,  lost  at  play,  which  bill  J.  A.  indorsed  toV.  K.,  and  that 
in  December,  1833,  the  defendant  substituted  for  this  bill  of 


(a)  5  Q.  B.  440. 

(6)  1  Bing.  N.  C.  640 1  S.  C.  1  Scott,  688. 
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exchange  a  promissory  note  for  lOOLy  bearing  date  Sep- 
tember, 1833,  and  payable  to  the  order  of  V.  K.,  six  months 
_  ^'  after  date,  being  the  note  on  which  the  plaintiff  sued.  Thirdly, 

It  is  not  a  su£Scient  excuse  for  not  giving  notice  of  dis- 
honour to  the  drawer,  to  say  that  he  had  no  effects  in  the 
hands  of  the  acceptor.  [Colerufyef  J. — It  says  also,  that  he 
has  not  sustained  any  damage  by  reason  of  his  not  having 
had  notice  of  the  nonpayment].  The  ground  upon  which 
it  has  been  held  that  where  the  drawer  has  no  effects  in  the 
hands  of  the  acceptor,  notice  of  dishonour  is  not  necessary 
to  be  given  to  him,  is,  that  it  is  a  species  of  fraud  in  him  to 
draw  the  bill,  knowing  that  he  has  no  effects  in  the  hands 
of  the  drawee,  and,  therefore,  had  no  right  to  draw  (a).  But 
if  he  had  good  reason  for  believing  that  the  drawee  would 
have  effects  in  his  hands,  that  ground  would  &iL  In  Leffffe 
V.  Thorpe  (i),  it  was  held,  that  a  protest  for  non-acceptance 
of  a  foreign  bill  of  exchange,  was  not  necessary  to  be  proved 
in  an  action  by  the  indorsee  against  the  drawer,  if  it  appear 
that  the  drawer  had  no  effects,  nor  probability  of  any  effects 
in  the  hands  of  the  drawee  at  the  time,  and  it  do  not  appear 
that  there  was  any  fluctuating  balance  of  assets  between 
them  unascertained  at  the  time,  which  might  then  have 
afforded  probable  ground  of  belief  to  the  drawer  that  his 
bill  would  be  honoured.  In  that  case.  Lord  EUenborough^ 
C.  J.,  says,  ^^  I  have  often  regretted  that  the  strict  general 
rule  requiring  notice  of  the  dishonour  to  be  given  was 
departed  from  in  the  case  of  Bickerdike  ▼.  Bollman  (e),  on 
account  of  the  drawer  having  no  effects  in  the  hands  of  the 
drawee ;  because,  though  I  do  not  question  the  foundation 
on  which  that  distinction  rests,  after  the  sanction  which  it 
has  since  received ;  yet  I  meet  with  continual  instances  of 
inconvenience  resulting  in  practice  from  it"  **If  one  party 
draw  on  another  without  any  prospect  of  having  value  in  the 
other's  hands  to  answer  it,  he  knows  beforehand  that  his  bill 


(a)  See  Bickerdike  v.  Bollman,        (6)  12  East,  171. 
1  T.  R.  405.  (c)  1  T.  R.  405. 
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will  not  be  honoured;  and,  therefore  notice  cannot  be 
neceflsorj  to  tell  him  that  which  he  must  know  already,  not 
onlj  that  he  had  no  value,  but  that  he  could  have  none  ^' 

imich  coold  warrant  hun  to  draw  the  bilL"    That  case, 
tbetefoxey  Bhews  that  it  is  necessary,  in  order  to  excuse 
notice  of  dishonour,  not  only  that  the  drawer  should  have 
no  effects,    but  also  that  he  should  have  no  reasonable 
groond  for  believing  that  he  would  have  any  effects  in  the 
hands  of  the  drawee.     In  Rucker  v.  HUler  (a),  it  was  held, 
that  where  one  draws  a  bill  of  exchange  with  a  bona  fide 
reasonable  expectation  of  having  assets  in  the  hands  of  the 
drawee,  as  by  having  shipped  goods  on  his  own  account, 
which  were  on  their  way  to  the  drawee,  but  without  the  bill 
of  lading  or  invoice,  the  drawer  is  entided  to  notice  of  the 
diahonoor^  though,  in  fact,  the  goods  had  not  come  to  the 
hands  of  the  drawer  at  the  time  when  the  bill  was  presented 
for  acceptance  (or  he  had  rejected  them),  and  he  returned 
it  maiked  ^no  effects."    So  in  Spooner  v.  Crardiner  {b\ 
where   the   drawer  had  no  effects  in   the  hands  of  the 
acceptor,  firom  the  time  of  drawing  until  the  bill  became 
doe,  but,  previously  to  the  delivery  of  the  bill,  had  given 
some  acceptances  of  his,  upon  which  the  acceptor  had  raised 
money,  part  of  which  acceptances  had  been  returned  dis- 
honoured, and  others  were  outstanding ;  it  was  held,  that 
the  drawer  was  entitled  to  notice  of  its  dishonour  by  the 
acceptor.     The  cases  upon  this  subject  will  be  found  col- 
lected in  Har.  Dig.y  tit  **  BiUs  of  Exchange,^  Div.  X.,  sect  1, 
and  in  the  notes  to  Bicherdihe  v.  BoUman,  in  2  Smiths 
Leadinff  Cases,  p.  28,  29.     Kemble  v.  MUs  (c)  was   the 
case  of  a  cheque,  and  had  the  declaration  contained  the 
allegadon  in  question,  it  would  have  disclosed  an  indictable 
offence.     [Coleridffe,  J. — According  to  your  argument  the 
drawer  would  always  be  entitled  to  notice,  except  in  case  of 
fraud  on  his  part  in  drawing  the  bill]     It  is  submitted  that 

(a)  16  East,  43.  (c)  1  M.  &  G.  757 ;  S.  C.  2  Scott, 

{b)  R.  &  M.  84.  N.  R.  121 ;  9  Dowl.  446. 
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the  declaration  must  negative  every  possible  case  in  which 
the  drawer  would  be  entitled  to  notice ;  Carter  v.  Flower  (a). 
»•  l^Cokridgey  J. — What  do  you  say  to  the  case  of  Fitzgerald 

'^'''  V.  WUUams  (i)  ?  There  the  Chief  Justice  says,  «  The 
plaintiff  having  averred  as  an  excuse  for  not  giving  notice 
of  the  dishonour  of  the  bill,  that  the  defendant  had  no 
funds  in  the  acceptor's  hands,  assigned  a  sufiBcient  excuse 
if  he  had  stopped  there ;  for  if  the  defendant  had  no  funds 
in  the  hands  of  the  acceptor  he  was  not  damnified ;  if  he 
was,  after  the  issue  he  has  taken  upon  the  whole  allegation, 
the  proof  would  have  come  more  properly  from  him."] 
There  the  allegation  was,  that  he  never  had  any  reasonable 
ground  for  expecting  that  he  had  or  would  have  any  effects 
in  the  hands  of  the  acceptor. 

CoLEBiDQE,  J. — I  am  of  opinion  that  there  is  no  weight 
in  the  first  objection  which  has  been  raised,  namely,  that 
this  bill  required  a  fresh  stamp.  It  appears  that  the  facts 
are  as  follow.  The  bill  upon  which  this  action  b  brought, 
bearing  the  blank  indorsement  of  the  defendant,  and  being 
over  due  and  unpaid,  was  delivered  over  to  the  plaintiff  on 
his  paying  the  then  holder  the  amount  of  the  bill  and  costs. 
The  bill  was  negotiable  till  payment;  and  by  payment  is 
meant,  payment  by  the  party  ultimately  liable ;  for  other- 
wise, no  indorser  who  had  been  compelled  to  pay  a  subse- 
quent indorser  could  recover  upon  a  bill.  The  payment 
in  this  case,  therefore,  was  not  such  a  payment  as  was  con- 
templated by  the  statute,  and  the  objection  that  the  bill 
required  a  fresh  stamp  cannot  be  sustained. 

As  to  the  second  objection  I  am  of  opinion,  that  there 
was  sufficient  evidence*  here  to  support  the  allegation  that 
the  bill  was  accepted  for  the  accommodation  of  the  defend- 
ant. Such  is  the  effect  of  the  whole  facts  if  they  had  been 
pleaded  in  extenso,  and,  therefore,  I  think  there  is  no 
variance.     In  the  cases  cited  on  this  point,  the  allegations 

Ka)  Ante,  vol.  4,  p.  529 ;  S.  C.  16  M.  &  W.  743. 
(6)  6  Bing.  N.  C.  70. 
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were  of  one  state  of  facts  and  the  proof  of  another;  and        1847* 
though  the  ultimate  practical  effect  of  the  whole  transaction       Thomas 
i^n  the  rights  of  the  parties  might  have  been  the  same,      ^  *- 
yet  the  variance  was  clear.     Here  the  evidence  supports  the 
allegation,  by  shewing  such  facts  as  made  it  an  acceptance 
for  the  accommodation  of  the  defendant 
On  the  remaining  objection,  1  will  take  time  to  consider. 

Cur.  adv,  vult 

CoLERDDGE,  J.,  now  delivered  judgment — This  ¥ras  a 
rale  to  arrest  the  judgment  after  verdict,  for  a  defect  in 
the  declaration.  In  an  action  against  the  drawer  of  a  bill 
of  exchange,  a  want  of  notice  of  dishonour  is  excused  by 
an  allegation  that  there  were  no  effects  in  the  hands  of  the 
drawer  at  the  maturity  of  the  bill ;  that  it  was  an  accom- 
modation acceptance,  and  that  the  drawer  has  sustained  no 
damage  by  want  of  notice.  And  the  question  is,  whether 
this  allegation  b  sufficient,  without 'going  on  to  deny  that 
the  drawer  had  any  reasonable  expectation  when  he  drew, 
or  during  the  currency  of  this  bill,  that  there  would  be 
assets  of  his  at  the  time  of  its  maturity  in  the  hands  of  the 
drawee. 

The  question  must  be  considered  as  on  general  demurrer, 
and,  so  considered,  it  seems  to  me  that  the  declaration  is 
sufficient 

It  is  alleged  that  the  drawer  has  sustained  no  damage  by 
want  of  nodce,  and  that,  to  use  the  language  of  Tindaly  C.  J., 
in  Kemblev,  MiU8{a\  "goes  to  the  whole  ground  of  defence 
on  the  want  of  notice."  The  reasonable  expectation  of 
assets  entides  to  nodce  only  on  the  ground  that  the  drawer, 
under  such  circumstances  as  raise  that  expectation,  may 
be  damnified  by  the  want  of  it ;  to  allege,  therefore,  that 
he  has  sustained  no  damage  removes  the  ground  on  which 
the  notice  is  necessary.     It  may  also  be  argued,  that  the 

(a)  1  M.  &  &.  764. 
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plaintiff  is  not  bound  in  the  first  instance  to  allege  that 
which  cannot  be  within  his  knowledge,  and  that  such  a 
fact  should  properly  come  by  way  of  plea.  The  case  above 
cited  is  a  direct  authority,  unless  there  is  a  distinction 
between  a  bill  and  a  banker*s  cheque.  No  distinction 
seems  to  have  been  made  in  the  argument  or  in  the  judg- 
ment, nor  does  it  seem  to  me  that  as  to  this  point  any  exists. 
The  rule,  therefore,  will  be  discharged. 

Rule  discharged  (a). 
(a)  See  Carter  v.  Flower,  ante,  vol.  4,  p.  529. 


Regina  u.  George  Best  and  Others,  Esquires,  Justices 

of  Surrey. 

A  RULE  had  been  obtained  in  Hilary  Term  last,  calling 
upon  Geoi^  Best,  Henry  Halsey,  and  Henry  Drummond, 
Esqrs.,  three  justices  of  the  peace  for  the  county  of  Surrey, 
and  upon  one  John  Weaver,  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue  directed  to  the  said  justices, 
commanding  them  to  grant  a  warrant  of  distress,  imdcr 
their  hands  and  seals,  for  levying  on  the  goods  of  the  said 
John  Weaver  the  sum  of  12.  lis.  5^.,  rated  and  assessed 
upon  him,  in  and  by  a  rate  of  assessment  made  for  the 
repair  of  the  highways  of  the  parish  of  Shalford,  in  the 
county  of  Surrey. 

The  affidavits  upon  which  this  rule  was  obtained  shewed 

neglect  or         ^^^^  ^®  parish  of  Shalford  was  situated  in  the  Guildford 
T^eS^^e"'  ^liv^sion  of  the  county  of  Surrey,  and  was  a  parish  main- 

Wm.  4,  c.  60,    taining  its  own  highways  within  the  meaning  of  the  stat. 

enacts  that        5  &  6  Wm.  4,  c.  50.     That  on  Sunday  morning,  the  22nd 

ofVSriih*"^  of  March,  1846,  a  notice  in  writing  was  affixed  by  the 

maintaining  its 

own  highwajs, 

shall  proceed  to  the  election  of  sanreyors  of  the  highways  "  at  their  first  meeting  in  vestry  for 

the  nomination  of  overseers  of  the  poor  in  every  year,"  requires  the  vestry  to  be  one  of  which 

due  notice  has  been  given  in  pursuance  of  the  58  Geo.  3,  c.  69,  s.  1. 

Where  it  appears  that  two  rates  for  the  repair  of  the  highways  are  co-existent,  the  Court  will 
not  presume  that  they  are  made  for  the  same  period  of  time,  and,  therefore,  invalid. 


Theaopoint- 
ment  oi  a 
survey  of 
the  highways 
by  justices  at 
a  special  ses- 
sions, upon 
neglect  or 
refusal  on  the 
part  of  the 
parish  to 
nominate  and 
elect  a  sur- 
veyor, under 
the  5  &  6 
Wm.  4,  c.  50, 
s.  1 1,  is  in- 
valid, if  made 
at  the  same 
sessions  at 
which  the 
neirlect  or 
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direction  of  the  then  churchwardens  and  overseers  of  the        1847. 

parish,  on  the  principal  door  of  the  parish  church  of  the       Regina 

said  parish,  signed  by  the  churchwardens,  calling  and  ap-  ^' 

pointing  a  parish  vestry  to  be  held  in  the  vestry  room  of  the     and  Otlwn. 

said  parish  on  the  then  next  Wednesday,  at  eleven  o'clock, 

for  the  purpose  of  nominating  new  officers  for  the  parish  for 

the  then  ensuing  year.     That  certain  inhabitants  of  the 

parish  met  accordingly  on  the  Wednesday,  and  nominated 

certain  persons  to  be  recommended  to  the  magistrates  in 

the  usual  way,  as  and  for  overseers  of  the  poor,  and  they 

also  elected  two  persons  to  serve  the  office  of  surveyors  of 

the  highways  of  the  parish  for  such  ensuing  year.     These 

elections  were,  however,  it  was  sdd,  void,  as  no  sufficient 

notice  had  been  given  of  the  vestry  meeting  being  about  to 

be  held.     The  affidavits  went  on  to  state,  that  at  a  special 

sessions  for  the  highways  held  at  Guildford  aforesaid  on 

the  11th  of  April,  1846,  it  appeared  upon  oath  before  the 

justices  then  and  there  assembled,  that  the  inhabitants  of 

the  parish  of  Shalford  had  neglected  to  nominate  and  elect 

a  surveyor  or  surveyors  of  the  highways  of  the  said  parish, 

in  manner  in  and  by  the  said  act  mentioned  and  directed, 

inasmuch  as  no  public  notice  had  been  given  of  the  said 

vestry  three  days  at  the  least  before  the  day  appointed  for 

holding  the  same,  according  to  the  statutes  in  such  case 

made  and  provided ;  and  it  also  then  and  there  appeared 

on  oath  before  the  said  justices,  that  proper  notice  had  not 

been  given  by  the  chairman  of  the  said  meeting  in  vestry  to 

the  persons  so  nominated  or  elected  as  surveyors  of  the  said 

parish,  nor  to  the  outgoing  surveyors  thereof  as  required  by 

the  provisions  of  the  5  &  6  Win.  4,  c.  50,  s.  6 ;  whereupon 

the  said  justices  then  and  there  assembled  did  accordingly 

Dominate  Sir  Henry  Edmund  Austin  and  George  Davis,  of 

Shalford,  aforesaid,  to  be  surveyors  of  the  highways  of  the 

said  parish  until  the   then  next  annual  meeting  for  the 

nomination  of  overseers,  or  for  the  election  of  surveyors  for 

the  said  parish,  and  they  were  accordingly  appointed  to 

such  office  by  writing  under  the  hands  and  seals  of  two  of 
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the  said  justices.  That  Sir  H.  £•  Austin  and  G.  Davis, 
having  obtained  the  books  from  their  predecessors  in  office, 
did,  as  such  surveyors,  on  the  20th  of  November,  1846,  make 
a  certain  highway  rate  for  the  repairs  of  the  highways  of  the 
said  parish,  and  the  same  was  signed  by  them,  and  duly 
allowed  on  the  21st  of  the  same  month  by  two  justices  of 
the  peace  acting  in  and  for  the  said  division  of  the  s^d 
county,  and  published,  and  notice  thereof  given  to  the 
parishioners  in  the  way  required  by  the  said  act  The 
affidavits  then  stated  that  one  John  Weaver,  an  inhabitant 
of  the  parish,  was  thereby  assessed  and  rated  in  respect  of 
certain  property,  to  the  amount  of  1/.  lis.  5(L,  which  was 
duly  demanded  of  him,  but  which  he  refused  to  pay. 
That  an  information  was  laid  against  him,  and  a  summons 
granted  for  him  to  appear  before  two  justices  of  the  peace 
on  the  5th  of  December,  1846.  That  he  appeared  before  the 
justices,  and  objected  to  the  appointment  of  the  surveyors. 
That  the  case  was  adjourned  for  consideration  dll  the  i9th 
of  December,  when  the  parties  again  appearing  before  the 
justices,  the  justices  refused  to  grant  a  warrant  of  distress  to 
levy  the  said  rate  upon  the  goods  and  chattels  of  the  said 
John  Weaver.  Whereupon  the  present  rule  was  accordingly 
obtained. 

The  affidavits  in  answer  shewed  that  a  notice  of  a  vestry 
meeting  had  been  affixed  by  the  way-warden,  before 
nine  o'clock  in  the  morning,  on  Sunday,  the  22nd  of  March, 
1846,  on  the  principal  door  of  the  parish  church,  dated  the 
21st  of  March,  and  calling  a  meeting  for  the  Wednesday  fol- 
lowing, the  25th.  They  then  stated  the  proceedings  that  took 
place  at  the  election  of  the  surveyors  on  the  25th;  and  that 
one  N.  Mitchell,  and  one  J.  Budd,  were  elected  as  such 
unanimously.  That  at  a  meeting  of  the  magistrates  for  the 
Guildford  division  on  the  25th  of  March,  they  confirmed 
the  appointment  of  the  overseers  who  had  been  elected  at 
the  same  meeting,  and  that  no  objection  was  made  to  the 
appointment  of  those  officers  who  had  served  ever  since. 
That  at  a  special  sessions  for  tlie  highways  held  at  Guildford, 


TBIMITT  TERM,   10  VICT.  43 

on  the  25th  of  Ajnril  following^  the  outgoing  surveyors  laid       1847. 
their  accounts  befcnre  the  justices,  and  delivered  to  them  at    ^"TT""^ 
the  same  time  a  statement  in  writinir  of  the  names  and  resi-  »< 

deuces  of  the  said  N.  Mitchell  and  J.  Budd,  as  the  persons  and  6th«n. 
appointed  to  succeed  them  as  surveyors  of  the  highways  for 
the  parish  of  Shalford  aforesaid*  They  also  shewed  that 
Sir  H.  E.  Austin  and  G.  Davis  did,  on  the  1st  of  October 
following,  then  assuming  to  act  as  surveyors  of  the  highways 
for  the  said  parish,  make  a  rate  for  the  repairs  of  the  high- 
ways of  the  said  parish,  which  was  allowed  by  the  justices 
acdng  for  the  said  division  on  the  10th  of  the  same  month ; 
that  a  part  only  of  such  rate  was  collected;  that  certain  of 
the  inhabitants  of  the  said  parish  refused  to  pay  such  rate, 
and  that  the  said  Sir  H.  K  Austin  and  G.  Davis  proceeded, 
without  enforcing  the  said  rate,  and  without  giving  any 
notice  of  their  intention  so  to  do,  to  make  on  the  20th  of 
November  last,  another  rate  for  the  repairs  of  the  highways 
for  the  parish  aforesaid.  And  that  there  were  then  in  exist- 
ence two  several  rates  made  by  the  said  Sir  H.  £•  Austin 
and  G.  Davis,  on  the  1st  of  October,  1846,  and  the  20th  of 
November,  1846,  respectively,  contrary  to  the  form  of  the 
statutes. 

Wordsworth  shewed  cause  (a).  It  is  submitted,  first,  that 
Mitchell  and  Budd  were  properly  elected  as  surveyors  at 
the  vestry  meeting  on  the  25th  of  March.  It  may  be  con- 
ceded that  if  a  notice  of  that  meeting  were  necessary  to  be 
given,  "three  days  at  the  least,"  before  the  day  to  be 
appointed  for  holding  such  vestry,  as  required  by  the 
58  Geo.  3,  c  69,  s.  1  (i),  the  notice  in  thb  case  was  insuflS- 

(a)  In  Easter  Term.  for  any  pariah  shall  be  holden 

(b)  58  Geo.  3,  c.  69,  8.  1.  until  public  notice  shall  have 
*'  *  Whereas  it  is  expedient  to  been  given  of  such  vestry,  and 
regulate  the  manner  of  holding  of  the  place  and  hour  of  holding 
parish  vestries,  and  the  right  of  the  same,  and  the  special  purpose 
voting  therein;'  be  it  enacted,  thereof,  three  days  at  the  least 
that  from  and  after  the  first  day  before  the  day  to  be  appointed 
of  July,  1818,  no  vestry  meeting  for  holding  such  vestry,  by  the 
of  the  inhabitants  in  vestry  of  or  publication  of  such  notice  in  the 
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cient(a);  but  it  is  submitted  that  no  such  notice  was 
necessary.  All  that  the  General  Highways  Act,  the  5  &  6 
WuL  4,  c  50,  s.  6  (J),  requires,  is,  that  the  election  shall 
take  place  at  the ''  first  meeting  in  vestry  for  the  nomination 
of  overseers."  [Erle^  J. — ^That  must  mean  a  meeting  leffoUy 
held.]  Secondly,  Assuming  the  appointment  of  Mitchell 
and  Budd  to  be  invaUd,  that  of  Sir  H.  E.  Austin  and  G. 
Davis  was  also  bad,  in  being  made  at  the  same  special 
sessions  at  which  the  neglect  of  the  inhabitants  to  nominate 
appeared*     The  5  &  6  Wm.  4,  c.  50,  s.  11  (c),  enacts,  that 


}>ari8h  chnrch  or  chapel  on  some 
Sunday  during  or  immediately 
after  divine  service,  and  by  affix- 
ing the  same,  fairly  written  or 
printed,  on  the  principal  door  of 
such  church  or  chapel.' " 

(a)  Montagu  Chambers,  in  sup- 
port of  the  rule,  referred  to  Reg. 
V.  Justices  of  Salop,  8  A.  &  E. 
173 ;  and  Dobson  v.  F^sy,  7 
Bing.  305,  on  this  point. 

(6)  5  &  6  Wm.  4,  c.  50,  s.  6. 
''That  the  inhabitants  of  every 
parish  maintaining  its  own  high- 
ways, at  their  first  meeting  in 
vestry  for  the  nomination  of  over- 
seers of  the  poor  in  every  year, 
shall  proceed  to  the  election  of 
one  or  more  persons  to  serve  the 
office  of  surveyor  in  the  said 
parish  for  the  year  then  next 
ensuing:  Provided  always,  that 
any  outgoing  surveyor  shall  con- 
tinue to  act  until  his  successor 
shall  be  appointed,  and  shall  be 
re-eligible,  and  may  be  re-elected, 
and  shall  in  such  case  continue 
to  act  and  remain  in  office,  any 
thing  herein  contained  to  the 
contrary  notwithstanding ;  and  in 
such  case  notice  of  such  election 
shall  be  given  by  the  chairman 
to  the  person  elected,  and  to  the 


outgoing  surveyor :  Provided  al- 
ways, that  in  any  parish  where 
there  is  no  meeting  in  the  year 
for  the  nomination  of  overseers 
of  the  poor,  the  inhabitants  con- 
tributing to  the  highway  rate 
shall  meet  at  their  usual  place  of 
public  meeting  upon  the  25th 
day  of  March,  or  if  that  should 
happen  to  be  a  Sunday  or  Good 
Friday,  then  on  the  day  next  fol- 
lowing, or  within  fourteen  days 
next  after  the  said  25th  day  of 
March  in  every  year,  to  elect  one 
or  more  persons  to  serve  the  office 
of  surveyor  for  the  said  parish ; 
which  surveyor  shall  repair  and 
keep  in  repair  the  several  high- 
ways in  the  said  parish  for  which 
he  is  appointed,  and  which  are 
now  or  hereafter  may  become 
liable  to  be  repaired  by  the  said 
parish." 

(c)  5  &  6  Wm.  4,  c.  50,  s.  11. 
"  That  in  case  it  shall  appear  on 
oath  to  the  justices  at  a  special 
sessions  for  the  highways  that 
the  inhabitants  of  any  parish  have 
neglected  or  refused  to  nominate 
and  elect  a  surveyor  or  surveyors 
in  manner  and  for  the  purposes 
aforesaid,  or  that  the  outgoing 
surveyor,  except  he  had  been  di- 
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if  it  shall  appear  to  the  justices  in  special  sessions  assembled, 
^^that  the  inhabitants  have  neglected  or  refused  to  appoint 
surveyors,"  it  shall  and  may  be  lawful  for  such  justices,  ''at 
their  next  succeeding  special  sessions  for  the  highways,"  &c., 
''to  appoint  any  person  whom  they  may  think  fit  to  be  a 
surveyor  for  such  parish,"  &c.  Thirdly,  The  rate  which  it 
is  now  sought  to  enforce  is  invalid,  as  it  appears  that  only 
part  of  it  having  been  levied,  another  rate  has  been  imposed ; 
so  that  there  are  two  co-existing  rates  for  the  same  period 
of  time,  which  is  contrary  to  law.  In  B^,  v.  7^  Inha^ 
InUmtM  of  Fardham  (a),  this  very  point  was  decided.  There 
it  was  held,  that  a  rate  was  bad,  which  was  made  for  a 
period  for  which  a  rate  had  already  been  made,  and  not 
quashed.  Fourthly,  This  is  not  the  proper  mode  of  pro- 
ceeding. The  surveyors,  who  were  aggrieved  by  the  refusal 
of  the  justices  to  make  this  order,  should  have  appealed  to 
the  Quarter  Sessions  under  sect  105.  In  Bex  v.  The  JusticeB 
of  SL  Albans  (b\  Ablwtt,  C.  J.,  says,  "  Supposing  that  the 
words  of  the  81st  section,  taking  away  the  certiorari,  are  to 
be  confined  to  cases  in  which  an  appeal  is  given,  then  the 
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rected  by  the  inhabitants  so  to  do, 
has  delivered  no  statement  of  the 
name  and  reiidence  of  his  or  their 
successor  or  sticcessors,  or  that 
the  surveyor  is  dead,  or  has 
ceased  to  possess  the  qualification, 
or  b  or  has  become  disqualified 
in  any  manner  herein  mentioned, 
or  that  he  has  neglected  to  act, 
or  refused  to  carry  into  operation 
the  duties  imposed  upon  him  by 
this  act,  it  shall  and  may  be  lawful 
for  such  justices,  and  they  are 
hereby  authorized  and  required, 
by  writing  under  their  hands,  at 
their  next  and  succeeding  special 
sessions  for  the  highways  to  dis- 
miss such  surveyor  so  neglecting 
to  act  or  refusing  to  carry  into 
operation  the  duties  imposed 
upon  him  by  this  act,  and  to 


appoint  any  person  whom  they 
may  think  fit  to  be  a  surveyor 
for  such  parish  till  the  annual 
meeting  then  next  ensuing  for 
the  nomination  of  overseers  or 
for  the  election  of  surveyors  as 
aforesaid,  and  with  or  without 
such  salary,  as  to  the  said  justices 
shall  seem  fit  and  proper;  and 
the  said  surveyor,  when  so  ap- 
pointed, shall  be  invested  with 
the  same  powers,  and  be  subject 
to  the  same  duties,  forfeitures, 
and  penalties  as  any  surveyor 
elected  by  the  inhabitants  of  any 
parish  as  aforesaid  would  have 
been." 

(a)  11  A.  &  E.73;  S.  C.  3  P. 
&  D.  95. 

(b)  3  B.  &  C.  698 ;  S.  C.  6  D. 
&  R.  538 . 
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applicant  should  have  made  out  that  no  appeal  lies  against 
the  appointment  of  surveyors.  I  think  that  such  an  appeal 
does  lie.  The  words  of  the  act  are  general,  and  give  an 
appeal  to  any  person  aggrieved  by  any  thing  done  in  pur- 
suance of  the  act  by  any  justice  of  the  peace  or  other 
person.  The  appointment  of  surveyors  is  a  thing  done  in 
pursuance  of  the  act,  and  I  cannot  see  the  force  of  the  dis- 
tinction between  acts  done  by  justices  at  the  petty  sessions 
or  elsewhere ;  nor  has  the  party  grieved  any  other  remedy 
given  by  the  act"  [^rfe,  J. — Ought  not  the  party  ag- 
grieved by  the  rate  to  appeal  under  this  section?]  He 
might,  perhaps,  have  done  so,  but  it  is  submitted  he  was 
not  bound  to  take  that  course.  Lastly,  If  there  is  a  doubt 
in  this  case  as  to  the  validity  of  the  rate,  the  Court  will  not 
place  the  justices  in  jeopardy,  by  commanding  them  to  issue 
this  warrant  when  another  remedy  exbts.  [Erie,  J. — The 
justices  are  relieved  from  responsibility,  under  the  late  act  (a), 
where  this  Court  issues  a  peremptory  mandamus]. 

Montagu  Chambers  and  Phipsan^  in  support  of  the  rule. 
As  to  the  first  point,  the  5  &  6  Wm.  4,  c.  50,  s.  6  (i),  enacts, 
that  ^*  the  inhabitants  of  every  parish  maintaining  its  ovm 
highways,  at  their  first  meeting  in  vestry  for  the  nomination 
of  overseers  of  the  poor  in  every  year,  shall  proceed  to  the 
election  of  one  or  more  persons  to  serve  the  office  of  surveyor 
in  the  said  parish  for  the  year  then  next  ensuing."  The 
meeting  in  vestry  must  be  one  held  according  to  law :  and 
by  the  58  Geo.  3,  c  69,  s.  1  (c),  it  is  enacted,  that  "  no  vestry 
or  meeting  of  the  inhabitants  in  vestry  of  or  for  any  parish 
shall  be  holden  until  public  notice  shall  have  been  given  of 
such  vestry,  and  of  the  place  and  hour  of  holding  the  same, 
and  the  special  purpose  thereof,  three  days  at  the  least 
before  the  day  to  be  appointed  for  holding  such  vestry,"  &c. 
It  was  necessary,  therefore,  to  give  three  clear  days'  notice 


(a)  6  &  7  Vict.  c.  67. 
(If)  S€ethi8  8ection»aiU«,p.44, 
n.  (6). 


(c)  See  this  section^  imte,  p.  43, 
n.  (6). 
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of  the  vestry  being  held,  and  it  is  conceded  that  no  such 
notice  was  in  this  case  given.  As  to  the  second  point,  the 
statute  5  &  6  Wm.  4,  c.  50,  s.  1 1  (a),  may  be  taken  to  be 
directory  only,  and  not  compulsory;  and  as  the  outgoing 
surveyor  is  to  remain  in  until  his  successor  be  appointed, 
there  may  be  good  reasons  why  the  justices  should  at  once 
proceed  to  election  at  the  same  sessions  at  which  the  neglect 
appears.  In  Rex  v.  The  Jtutices  of  Denbyshire  (b)y  which 
was  a  mandamus  to  justices  to  appoint  a  surveyor  of  the 
highways  under  the  13  Geo.  3,  c  78,  s.  1,  it  appeared  that 
the  terms  of  the  statute  only  authorized  the  appointment  at 
the  first  special  sessions  after  the  Michaelmas  Quarter 
Sessions ;  but  the  Court  held,  that  that  part  of  the  act  was 
only  directoiy  to  the  magistrates  to  make  the  appointment 
at  the  time  mentioned,  and  they  granted  a  mandamus  to 
them  to  appoint  at  a  subsequent  sessions.  The  case  of  Rex  v. 
Sparrow  and  Others  (c)  was  there  referred  to,  in  which  the 
Court  held  that  justices  might  appoint  overseers  although 
the  dme  limited  by  the  statute  43  Eliz.  c.  2,  namely,  within 
Easter  week,  or  within  one  month  after  Easter,  had  expired; 
and  the  Court  there,  in  giving  judgment,  said,  that  ^^  though 
it  is  a  new  law,  yet  against  the  justice  and  meaning  of  it  no 
negative  shall  be  implied;"  and  that  '^  being  for  the  main- 
tenance of  the  poor,  it  must  be  construed  liberally ;"  and 
they  termed  their  decision  *^  a  construction  ex  necessitate.** 
As  to  the  third  point,  there  is  nothing  here  to  shew  that 
these  two  rates  are  for  the  same  period  of  time.  The  Court 
will  not  presume  that  they  were  illegally  made.  In  Reff,  v. 
27i^  Lihabitants  of  Fordham  (d),  the  rates  were  for  concur- 
rent periods.  [They  were  stopped  upon  this  point  by  the 
Court]  As  to  the  fourth  point,  it  could  not  be  necessary 
for  the  surveyors  to  proceed  by  way  of  appeal  where  the 
justices  have  refused  to  make  an  order.     The  last  objection 


1847. 


Regina 

V. 

Geo.  BEtT 
and  Othart. 


(a)  See  this  section,  ofi/f,  p.  44, 
n.  (e;. 
(6)  4  East,  142. 


(c)  2  Stra.  1123. 
{d)  11  A.  &E.  73;  S.  C.  3  P. 
&  D.  95. 
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is  answered  by  the  late  act  which  protects  justices  obeying 
a  peremptory  mandamus. 

Cur.  adv.  vulL 

The  following  judgment  was  now  delivered  by  Cole- 
RiDGE,  J.,  for  Erle,  J. — On  shewing  cause  against  a  nde 
for  a  mandamus  commanding  the  justices  to  take  steps  for 
levying  a  rate  for  highways,  it  appeared  that  the  validity 
of  the  appointment  of  surveyors  for  the  highways  by  the 
vestry  was  disputed,  on  the  ground  that  a  notice  on  Sunday 
for  a  vestry  on  Wednesday  was  not  a  notice  of  three  days 
at  least;  and  these  facts  were  shewn  to  justices  at  a  special 
sessions  for  highways,  and  they  at  the  same  sessions  ap- 
pointed the  surveyors,  who  made  the  rate  sought  to  be 
enforced. 

The  question  raised  was,  whether  this  appointment  was 
valid  under  the  5  &  6  Wm.  4,  c.  50,  s.  11,  whereby  it  is 
enacted,  that  in  case  the  neglect  of  a  parish  to  elect  a  sur- 
veyor appears  on  oath  to  justices  at  a  special  sessions  for 
the  highways,  they  may  at  their  next  succeeding  special 
sessions  for  the  highways  appoint  a  surveyor.  And  I  am  of 
opinion  that  it  was  not  The  enactment  is  clear,  that  the 
interval  of  time  between  two  special  sessions  for  the  high- 
ways is  to  be  interposed  between  shewing  the  neglect  of 
those  who  have  the  primary  right  of  election,  and  the 
appointment  by  the  authority  substituted  in  case  of  such 
neglect ;  and  there  seems  good  reason  for  the  interval,  as 
the  alleged  neglect  may  be  denied  or  explained,  and  as 
inquiry  may  be  requisite  to  ascertain  who  are  the  fittest 
persons. 

The  appointment  of  the  surveyors  then  being  invalid,  the 
rate  made  by  them  cannot  be  enforced. 

It  follows  that  the  rule  should  be  discharged ;  and  if  the 
justices  were  at  the  cost  of  shewing  cause,  it  should  be 
discharged  with  costs  to  them. 

Rule  discharged. 
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Johns  v.  Saunders. 

A  RULE  had   been  obtained   in  Easter  Tenn,  calling  Tbe  defendant 
upon  the  defendant  to  shew  cause  why  the  judgment  of  an  order  for 
non  pros,  signed  in  this  cause  should  not  be  set  aside  for  ^H^^*^  ^ 

ineinilarity.  denwuid  before 

J'  "^  ,  declaration, 

It  appeared  from  the  affidavit  on  which  the  rule  nisi  was  with  a  suy  of 
obtained,  that  this  was  an  action  against  one  of  the  provi-  uqui  delivery. 
fiional  committee  of  a  Railway  Company,  to  recover  the  x2tm  had 
deposit  paid  upon  certain  shares  by  the  plaintiff.     That  the  elapaed  with- 

out  SQch  Qe* 

action  was  commenced  on  the  1st  of  August,  1846,  and  Uvery,  he  ob- 
that  the  defendant  entered  an  appearance  on  the  11th  (a).  |^re«!i"d^his*^ 
That  on  the  14th  of  Ausust,  an  order  was  made  in  the  former  order, 

^  ^  and  served  it, 

usual  form  by  the  Lord  Chief  Baron  upon  the  plaintiff  to  with  a  demand 
deliver  particulars  of  his  demand,  and  that  in  the  mean  within  four 
time  all  further  proceedings  in  the  cause  should  be  stayed.  ^ii,.|^j^n 
No  particulars  were  delivered  under  this  order ;  and  on  the  having  been 

delivered 

24th  of  February,  1847,  the  defendant  obtained  an  order  within  the  four 
fiom  a  Judge  at  Chambers,  that  the  defendant  should  be  at  juJ^enrff 
liberty  to  proceed  in  this  action,  notwithstanding  the  order  ^J^T't  th 
made  herein  on  the  14th  of  August,  1846.     The  plaintiff  judgment  was 
then  toot  out  a  summons  for  time  to  declare,  but  the  Judge 
at  Chambers  refused  to  make  any  order.     On  the  27th  of 
February,  the  defendant  obtained  an  order  from  a  Judge 

<a)  Mr.  ZAtfA,  in  his  book  upon  13  Car.  2,  at.  2.  c.  2,  s.  3),  "  the 

Practice^  p.  336»  says,  "  The  de-  defendant  must  cause  it  to  be  en- 

fendant  must  appear  by  attorney  tered  on  the  eighth  day  ioclusive 

at  such  a  time  that  his  appearance  after  service."     But  in   Archb. 

might  have  rehukm  back  to  the  re-  Pract.  vol.  2,  p.  1279,  n.  (/),  8th 

turn  of  the  writ.  Accordingly  tbe  ed.,  it  is  said,  "  It  would  seem  the 

judgment  states  the  appearance  appearance  may  be  entered  after 

to  have  been  made  on  the  return  the  eight  days    limited  by   the 

day.     Ai   the  appearance  must  writ  of  summons,  unless  plaintiff 

now  be  dated  of  the  day  on  which  has  appeared,  sec.  stat.,  in  the 

it  is  entered,  and  the  doctrine  of  meantime :   sed  qtutre,"  and  re  • 

relation   is  abolished,  it   would  ference   is    made   to  the   above 

lecm,  that  in  order  to  avail  him-  quoted  passage    in    Mr.  Lush*s 

self  of  the  statute  (of  non  pros.,"  work. 

VOL.    V.  E  D.   &   L. 
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1847.        at  Chambers  to  rescind  the  former  order  of  the  14th  of 
^'"T^''  August,  1846  (a),  which  he  served  upon  the  plaintiff  the 

f.  same  day,  with  a  demand  of  declaration,  otherwise  judg- 

ment of  non  pros.  On  the  4th  of  March,  no  declaration 
having  been  delivered,  he  signed  judgment  of  non  pros. 
The  plaintiff  appUed  to  a  Judge  at  Chambers  to  set  aside 
the  judgment,  who  referred  him  to  the  Court,  and  the 
above  rule  was  accordingly  obtained ;  against  which, 

Cowling  shewed  cause  (i).  The  question  is  whether, 
under  a  rule  staying  proceedings  until  delivery  of  parti- 
culars of  demand,  the  time,  within  which  the  plaintiff  is 
bound  to  declare,  runs  as  against  the  plaintiff;  and  it  is 
submitted  that  it  does.  Undoubtedly,  as  regards  a  defend- 
ant, the  time  would  not  run;  but  that  is  only  by  the 
express  terms  of  a  rule  of  Court,  Reg.  Gen.,  Hil.  Term, 
2  Wm.  4,  pt  L,  r.  48,  which  orders,  that  '^  a  defendant 
shall  be  allowed  the  same  time  for  pleading  after  the  deli- 
very of  particulars  under  a  Judge's  order,  which  he  had  at 
the  return  of  the  summons,"  &c ;  and  in  no  ways  affects  a 
plaintiff's  liability.  The  defendant  has  pursued  the  proper 
course  in  this  instance  in  getting  the  order  for  particulars 
rescinded,  and  in  ruling  the  plaintiff  to  declare,  and  in 
signing  judgment  of  non  pros,  on  his  default  The  case  of 
Kirhy  v.  Snowden  (c)  shews,  that  the  defendant  could  not 
compel  him  to  deliver  the  particulars.  There  the  defendant 
moved  for  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  he  should  not  deliver  particulars  of  his  demand  within 
ten  days,  or,  in  case  of  his  not  so  doing,  why  the  defendant 
should  not  be  at  liberty  to  sign  judgment  of  non  pros. 
The  defendant  had  been  served  about  three  months  before 
with  a  writ  of  summons,  and  had  immediately  taken  out  a 
summons  for  particulars  of  demand,  before  the  declaration 
had  been  delivered.  The  plaintiff  had  since  been  frequently 

{a)  His  Lordship,  at  the  same      should  he  rescioded. 
time,    directed   that  his   former         (6)  In  Easter  Term, 
order  of  the  24th  of  February         (c)  4  Dowl.  191. 
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lequiied  to  go  on^  or  to  enter  a  stet  processus,  but  he  had       1847. 
refused  to  do  either.     Aldersan,  B.,  there  says,  "  this  is  a    ^"TohnT^ 
novel  application,  and  I  think  I  ought  not  to  establish  a  ■'• 

precedent  of  this  sort  The  practice  is,  that  if  the  plaintiff 
does  not  proceed  within  twelve  months,  the  cause  will  be 
out  of  Court:  if  that  time  is  too  long,  there  should  be  a 
new  mle  of  Court  to  alter  it  The  rule  must  be  refused." 
His  Lordship  there  obviouslj  contemplates  the  twelve 
months  counting  from  the  service  of  the  writ  of  summons, 
notwithstanding  the  stay  of  proceedings  during  the  non- 
delivery of  the  particulars. 


fy  in  support  of  the  rule.  The  stat  13  Car.  2, 
Stat  2,  c.  2,  s.  3,  enacts,  that  unless  the  plaintiff  shall  declare 
**  before  the  end  of  the  Term  next  following  after  appear- 
ance," the  defendant  may  have  judgment  of  non  pros. 
against  him.  It  is  clear  therefore,  that,  supposing  no  order 
br  delivery  of  particulars  to  have  been  made,  the  plaintiff 
had  the  whole  of  Michaelmas  Term  in  which  to  declare. 
But  when  that  period  arrived  he  could  not  declare,  because 
a  rule  had  in  the  mean  time  been  obtained,  staying  pro- 
ceedings until  the  delivery  of  particulars  of  demand.  It  is 
submitted,  that  that  was  a  stay  of  proceedings  for  all  pur- 
poses whatever;  and  that  when  that  rule  was  rescinded,  the 
plaintiff  had  the  same  time  within  which  he  was  bound  to 
declare  as  he  had  at  the  moment  that  it  was  made.  And 
fi>r  this  reason, — ^that  it  would  be  hard  to  punish  a  plaintiff 
finr  a  delay  which  the  defendant  has  himself  put  upon  him. 
The  defendant  ought  to  have  taken  out  the  summons  in 
the  first  instance  to  deliver  the  particulars  within  a  given 
time. 

Cur.  adv,  vult, 

Erlb,  J.,  now  delivered  judgment — In  this  case  the 
defendant  had  obtained  an  order  for  particulars  of  plaintiff's 
demand  before  declaration,  with  a  stay  of  proceedings  until 
delivery,  and  when  two  Terms  had  elapsed  without  any 

E  2 
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1847. 


Johns 

o. 

Saundebs. 


delivery,  he  obtained  an  order  to  rescind  his  former  order, 
and  demanded  a  declaration,  and  after  four  days  signed 
judgment  of  non  pros. 

The  plaintiff  has  moved  to  set  aside  this  judgment,  con- 
tending that  he  had  the  same  time  for  declaring  after  the 
order  rescinding  the  order  for  particulars  had  been  obtained, 
as  he  had  when  the  order  for  particulars  was  obtained. 
But  I  am  of  opinion  that  the  judgment  is  regular.  The 
non-delivery  of  particulars  by  the  plaintiff  was  a  de&ult  on 
his  part,  and  his  default  does  not  deprive  his  opponent  of 
any  benefit  from  the  lapse  of  time. 


Rule  discharged,  with  costs. 


In  the  matter  of  Henry  Broomhead,  Gent,  one,  &c. 

and 

In  the  matter  of  the  Queen  on  the  prosecution  of  Thomas 

Dewsnap  v.  John  Algor  and  Others, 

and 
Between  Henry  Broomhead,  Plaintiff, 

and 
Thomas  Dewsnap,  Defendant 

A  RULE  had  been  obtained  in  Eaater  Term  last,  calling 
on  an  attorney  of  the  name  of  Henry  Broomhead  to  shew 
cause  why  he  should  not  deliver  up  all  the  papers  in  his 
custody,  possession,  or  power,  in  anywise  relating  to  the 
indictment,  videlicet,  the  Queen  v.  Algor  and  Others,  unto 
Thomas  Dewsnap,  or  to  Messrs.  Van  Sandau  and  Gumming, 
Court  will  not    hig  attomies,  on  his  behalf;  and  why,  in  the  mean  time  and 

interfere  with  ^  ^  '  •' 

that  lien,  by      until  delivery  up  of  the  said  papers,  all  further  proceedings 
to  deliver  up      ^^  the  action  at  the  suit  of  the  said  Henry  Broomhead 

those  papers, 

on  payment 

of  the  bill  of  costs  in  the  particular  suit :  although  the  bill  of  costs  has  been  made  out  and 

delivered  separately ;  and  toe  client  suggests  that  the  possession  of  the  papers  is  necessary  to 

enable  him  to  carry  on  the  proceedings,  and  that  he  will  be  damnified  by  the  delay. 


An  attorney 
has  a  lien  on 
the  papers  in 
a  particular 
suit,  not  only 
for  his  costs 
in  that  suit, 
but  for  his     ' 
general  costs. 
And  the 
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against  the  said  Thomas  Dewsnap  should  not  be  stayed ;  the        1 B4  7. 
said  Thomas  Dewsnap  hereby  undertaking  either  to  pay         J^^ 
the  sum  of  99/.  125.  llrf.,  being  the  sum  in  dispute  between    Bboomhead. 
the  parties,  and  in  respect  of  which  the  said  Henry  Broom- 
bead  claims  a  lien  on  the  papers,  or  bring  the  said  sum  of 
99L  I2s.  lid.  into  Court,  or  otherwise,  as  this  Court  may 
think  proper,  (not  thereby  admitting  the  right  of  the  said 
Henry    Broomhead     to     the    above-mentioned     sum     of 
99/,  12<.  lid),  either  to  abide  the  result  of  the  said  action 
at  the  suit  of  the  said  Henry  Broomhead  against  Thomas 
Dewsnap,  or  otherwise,  as  this  Court  may  think  fit 

There  were  two  affidavits  in  support  of  the  rule,  both 
made  by  Mr.  Van  Sandau,  the  present  attorney  of  Mr. 
Thomas  Dewsnap,  the  prosecutor  in  the  above  indict- 
ment, and  the  defendant  in  the  above  action.  The  first 
affidavit  shewed  that  in  January  last,  he  had  been  applied 
to  by  Dewsnap  to  take  charge  of  his  interest  in  the  matter 
of  the  prosecution,  and  to  tax  and  adjust  the  bill  of  costs  of 
Mr.  Broomhead,  an  attorney,  who  up  to  that  time  had  acted 
as  the  attorney  of  Dewsnap  in  the  prosecution,  and  in  other 
matters.  That  with  that  view  he  entered  into  a  cor^ 
respondence  with  Mr.  Broomhead  and  his  town  agent,  Mr. 
Fiddey,  which  was  set  out  at  length  upon  the  affidavits; 
the  purport  of  which  was,  that  unless  Mr.  Broomhead 
would  assent  to  a  change  of  the  attomies  in  the  prosecution, 
and  deliver  up  all  the  papers  connected  with  it,  and  consent 
to  a  considerable  reduction  of  his  bills,  that  Mr.  Van  Sandau 
would  apply  to  have  the  bills  taxed,  the  papers  delivered 
up,  and  should  hold  himself  justified  in  pleading  the  statute 
of  limitations^  and  negligence  to  any  action  Mr.  Broomhead 
might  bring  to  recover  the  amount  of  his  bills.  That  Mr. 
Broomhead  rejected  these  terms,  and  commenced  an  action. 
That  Van  Sandau  took  out  three  summonses  before  a  Judge 
at  Chambers,  and  obtained  the  three  following  orders ;  one 
for  the  taxation  of  the  bills  of  the  said  Henry  Broomhead, 
which  had  then  already  been  delivered,  but  without  preju- 
dice to   any  objection  or  question   of  liability;   another 
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1847.  appointing  Van  Sandau  and  his  partner,  attomies  in  the 
7^  '  matter  of  the  prosecution,  instead  of  Henry  Broomhead; 
BaooMHEAD.  and  the  third,  that  Broomhead  should,  within  ten  days, 
deliver  a  bill  of  costs  in  all  causes  and  matters  wherein  he 
had  been  concerned  for  the  said  Thomas  Dewsnap,  but 
if  the  papers  in  the  prosecution  should  be  delivered  over, 
then  that  Broomhead  should  have  a  month's  time  for  the 
delivery  of  his  bill  of  costs.  That  some  further  cor- 
respondence took  place  between  the  parties,  in  the  course 
of  which  an  offer  was  made  on  the  part  of  Dewsnap  to  pay 
a  sum  of  money,  but  considerably  less  than  the  amount 
claimed,  upon  account,  but  under  protest;  which,  however, 
was  not  accepted  on  the  part  of  Broomhead*  Broomhead 
then  delivered  a  fiirther  signed  bill  of  costs  in  the  matter  of 
the  prosecution,  and  another  summons  was  taken  out  and 
order  for  taxation  made  by  Mr.  Justice  Coleridffe  in  the  usual 
form,  containing  the  usual  clause  that  ^^upon  payment  by 
the  said  Mr.  Dewsnap  of  what  (if  any  thing)  may  appear 
to  be  due  to  the  said  Mr.  Broomhead,  the  said  Mr  Broom- 
head do  deliver  up  to  the  said  Mr.  Dewsnap,  or  to  his  attor- 
ney, all  deeds,  books,  papers,  and  writings  in  his  possession, 
custody,  or  power,  belonging  to  the  said  Mr.  Dewsnap." 
That  the  costs  were  accordingly  taxed  by  the  Master,  who, 
on  the  20th  of  March,  gave  his  allocatur  for  the  costs  under 
the  £rst  order  at  269iL  I2s.  lld,y  and  for  the  costs  under  the 
second  order  at  89/.  lOs.  6(L  These  allocaturs  were  served 
on  the  London  agents  of  Mr.  Broomhead  on  the  13th  of  Fe- 
bruary, and  the  sum  of  89/.  10*.  6d.  tendered,  and  the  papers 
in  the  prosecution  demanded,  and  an  offer  of  payment  of 
17021  more,  and  costs  of  the  writ,  if  accepted  in  satisfaction 
of  the  action.  The  London  agents  refused  to  receive  these 
sums  in  satisfaction,  or  to  give  up  the  papers ;  and  informed 
the  party  serving  them  that  they  had  issued  process  for  the 
amount  of  both  allocaturs,  and  that  they  withdrew  the 
former  writ  That  on  the  25th  day  of  March,  Van  Sandau 
took  out  a  summons,  calling  on  Broomhead  to  shew  cause 
why,  without  prejudice  to  the  rights  of  the  parties  under  the 
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order  of  Mr.  Justice  Ccleridge^  of  13th  of  February  last,  upon  1 847. 
payment  of  1 70i,  and  also  the  sum  of  89/.  \0s.  6(L,  being  the  ^""TnTT^ 
amount  of  the  Master^s  allocatur  under  the  said  order^  making  Broomuead. 
together  the  sum  of  259L  2s.  6d.,  together  with  costs  to  be 
taxed,  all  further  proceedings  in  that  cause  should  not  be 
stayed.  That  the  summons  was  afterwards  in  due  course 
attended  before  Mr.  Justice  JErk,  and  was  indorsed  by  the 
plainUflTs  town  agent,  **  I  refuse  to  accept  as  withiiL"  The 
affidavit  then  stated  a  demand  of  the  papers  and  a  tender  of 
89L  lOs.  6dL,  at  the  office  of  Mr.  Broomhead,  in  the  country ; 
and  concluded  with  an  averment  that  deponent  believed 
that  the  object  of  refusing  to  give  up  these  papers  was  to 
force  Dewsnap  to  pay  the  gross  amount  of  the  allocaturs,  to 
vdiich,  it  was  all^;ed,  he  was  not  legally  liable;  and  not 
with  a  legitimate  view  to  the  security  of  Broomhead,  inas- 
much as  Dewsnap  was  a  person  of  large  property.  The 
second  affidavit  also  was  made  by  Mr.  Van  Sandau,  and 
stated  that  on  the  foregoing  affidavit,  on  the  lOth  of  April 
he  attended  on  a  summons  before  Mr.  Justice  Erie  at 
Chambers,  calling  on  Henry  Broomhead  to  shew  cause  why, 
on  payment  of  S9L  lOs.  6(L,  the  amount  of  the  Master's 
allocator  under  the  Judge's  order  of  the  13th  of  February, 
he  should  not  deliver  up  to  Messrs.  Van  Sandau  and  Cum- 
min^  as  the  attomies  of  the  defendant,  the  deeds,  papers, 
and  writings,  in  such  order  mentioned  or  referred  to ;  and 
why  he  should  not  pay  the  costs  of  the  application ;  the 
defendant  thereby  offering  and  undertaking  to  submit  to 
such  (if  any)  order  as  the  sitting  Judge  at  Chambers  might 
make  for  any  further  or  other  payment  into  Court  by  way 
of  security,  but  not  recognizing  any  liability  for  any  larger 
sum  than  the  said  89iL  lOs.  6(f.,  and  1702.,  and  the  costs  of 
the  writ,  at  the  suit  of  the  plaintiff.  That  the  case  was  gone 
partly  into,  when  Mr.  Justice  Erk  proposed  to  take  the 
affidavit  and  Fead  it  over,  and  give  his  opinion  the  following 
day.  That  on  the  12th,  that  learned  Judge  indorsed  the 
summons  ^No  order;  I  find  no  authority  or  principle  for 
an  order  out  of  the  usual  course."    That  the  defendant  then 
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1847.        pleaded  three  pleas  to  the  action  at  suit  of  BroomheadL 
y^^'""^    First.  Except  as  to  259/.   10*.  6<f.,  parcel,  &c.,  never  in- 
Baoomhead^  debted.     Secondly.  Except  as  to  259i  lO*.  Gdl,  parcel,  &c., 
statute  of  limitations;  and  as  to  259/.  10«.  6d.  payment  into 
Court     Mr.  Van  Sandau  then,  on  behalf  of  the  defendant, 
offered  to  pay  into  Court,  or  deposit  in  the  hands  of  Mr. 
Broomhead's  London  agent  the  amount  in  dispute,  provided 
the  papers  were  given  up  to  the  defendant,  he  undertaking 
to  produce  any  of  them  at  the  trial  of  the  action,  and  to 
give  reasonable  access  to  them  in  the  mean  time.     The 
plaintiff  made  up  the  issue  and  served  it  with  notice  of  trial, 
refusing  to  give  up  his  lien,  or  to  accede  to  any  terms  less 
than  the  full  amount  of  his  claim,  after  such  grounds  of 
defence  taken,  and  after  the  opinions  of  Mr.  Justice  ErUy 
and  of  Mr.  Justice  Coleridge^  had  been  given  against  the 
defendant.     It  appeared  that  a  summons  had  been  taken 
out  on  the  11th  of  February,  calling  on  Mr.  Broomhead  to 
shew  cause*  why,  upon  payment,  under  protest,  and  subject 
to  future  taxation,  and  the  refunding  of  what  may  be  over- 
paid in  respect  thereof  of  the  amount  of  Mr.  Broomhead's 
bill  of  costs  of  this  prosecution,  amounting  to  99iL  7*.  lldL, 
he  should  not  forthwith  deliver  to  Messrs.  Van  Sandau  and 
Cumming,  the  now  attomies  of  the  prosecutor,  all  the  papers 
relating  to  this  prosecution,  Messrs.  Van  Sandau  and  Cum- 
miiig  undertaking  to  produce  all  or  any  of  the  said  papers 
which  may  be  required  on  the  taxation  of  the  costs,  or 
relating  to  this  prosecution ;  and  that  the  order  was  refused 
by  Mr.  J.   Coleridge.     That  deponent  states  as  evidence 
that  Dewsnap  has  been  and  is  likely  to  be  damnified  by  the 
retention  of  the  papers,  that  the  said  indictment  is  for  non- 
payment of  the  costs  of  a  certain  appeal  which  the  said 
Thomas  Dewsnap   prosecuted  against   the  board  for  the 
repair  of  highways  in  the  township  of  Ecclesall  Bierlow,  in 
the  parish  of  Sheffield,  in  the  West  Riding  5f  Yorkshire, 
which  costs,  amounting  iollL  5$.  Ad,,  the  said  board  were, 
by  the  order  of  the  Quarter  Sessions,  ordered,  but  have 
refused  or  neglected  to  pay  unto  the  said  Thos.  Dewsnap, 
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and  which  costs  and  other  chaises  to  a  large  amount  in        1847. 
respect  of  that  appeal,  together  with  891  10*.  6(L  for  the         i^'Te"^ 
costs  hitherto  of  the  said  indictment,  formed  part  of  the  sum    Broomhkad. 
paid  into  Court  by  the  said  Thos.  Dewsnap  in  the  said 
action  against  him  of  the  said  H.  Broomhead,  who  was  his 
attorney  in  the  said  appeal  and  indictment.     That  at  the 
trial  a  special  verdict  was  taken,  which  was  not  yet  drawn 
up,  and  could  not  be  proceeded  with  until  the  papers  were 
giren  up. 

The  affidavits  in  answer  to  this  rule  were  made  by  Mr. 
Broomhead,  his  son,  and  the  managing  clerk  of  his  London 
agent  They  did  not  in  any  respect  materially  alter  the 
fiu;ts  as  above  stated.  They  shewed  that  before  the  above 
proceedings  Mr.  Dewsnap  had  several  times  promised  to 
pay  Broomhead  these  costs.  They  denied  any  intention 
on  the  part  of  Broomhead  to  injure  or  aggrieve  Mr. 
Dewsnap  in  the  conduct  of  the  prosecution  of  the  indict- 
ment (a  proof  of  which  was  given  by  a  letter  of  Broomhead 
set  out  in  the  affidavits  in  support  of  the  rule,  in  which  he 
offered  to  go  on  with  the  indictment  for  Mr.  Dewsnap  not- 
withstanding, rather  than  that  he  should  be  delayed),  and 
shewed  that  he  merely  stood  upon  his  rights  as  an  attorney 
to  detain  the  papers  over  which  he  had  a  lien,  until  his  bills 
of  costs  were  paid. 

Sir  F.  Thesiger  and  F.  Robinson  now  shewed  cause. 
This  is  an  unprecedented  application,  and  one  which,  it  is 
submitted,  the  ('ourt  will  not  grant.  Here  the  attorney 
has  been  engaged  for  the  client  in  various  matters,  amongst 
the  rest,  in  the  conduct  of  a  prosecution ;  and  the  attorney's 
bills  having  been  taxed,  the  client  now  asks,  upon  payment 
of  one  of  the  bills  which  contains  the  costs  of  the  prosecu- 
tion only,  to  have  the  papers  relating  thereto,  and  upon 
which  the  attorney  has  a  lien,  not  only  for  these  costs,  but 
for  his  general  costs,  delivered  up  to  him.  The  rule  is, 
that  an  attorney  has  a  lien  on  the  papers  in  his  custody  for 
his  general  costs.     This  is  an  attempt  to  restrict  it  to  the 
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1847.        costs  of  that  proceeding  to  which  the  papers  in  question 
^'"T^'^'""^     relate.     Here  the  bills  have  been  taxed,  and  the  amount 

In  ro 

BRooKHBAa  ascertained  by  the  Master^s  allocatur.  It  is  only,  therefore, 
upon  payment  of  the  whole  amount  found  by  the  Master's 
allocatur,  and  not  a  mere  payment  of  a  part,  that  the  client 
becomes  entitled  to  have  his  papers  delivered  up.  But  even 
supposing  for  an  instant  that  the  Court  would  interfere  in 
a  matter  of  this  kind,  when  vexatious  or  improper  conduct 
on  the  part  of  the  attorney  appeared;  this  is  not  such  a 
case ;  on  the  contrary,  it  is  a  case  in  which  the  attorney 
will  be  unjustly  deprived  of  a  portion  of  his  demand  by  the 
defence  which  has  been  set  up  of  the  Statute  of  Limitations, 
if  this  motion  be  acceded  to.  In  Higgins  v.  Scott  (a),  it  was 
held,  that  the  Statute  of  Limitations  bars  the  remedy  only, 
and  not  the  debt,  and  that,  therefore,  where  an  attorney  for 
a  plaintiff  had  obtamed  judgment,  and  the  defendant  wa^ 
afterwards  discharged  under  the  Lords'  Act,  but  at  a  subse- 
quent period  a  fi.  fa.  issued  against  his  goods,  upon  which 
the  sheriff  levied  the  damages  and  costs ;  it  was  held,  that 
the  attorney,  though  he  had  taken  no  steps  in  the  cause,  or 
to  recover  the  amount  of  his  bill  of  costs,  within  six  years, 
had  still  a  lien  on  the  judgment  for  his  bill  of  costs,  and  the 
Court  directed  the  sheriff  to  pay  him  the  amount  out  of  the 
proceeds  of  the  goods. 

Watson  and  Cleasby  in  support  of  the  rule.  It  would  be 
extremely  hard  if,  after  a  client  has  become  dissatisfied  with 
his  attorney  and  desires  to  change  him,  he  should  be  com- 
pelled to  pay  him  his  demand,  however  unjust,  or  else  be 
unable  to  obtain  the  papers  which  are  necessary  to  carry  on 
any  suits  in  progress  of  litigation.  [  Wightmanj  J. — Have 
you  any  authority  for  an  application  like  the  present?] 
There  is  no  case  in  which  this  point  has  been  expressly 
decided ;  but  it  is  submitted  that  the  Court  in  its  discre- 
tionary power  will  take  care  that  the  lien  of  the  attorney 

(a)  2B.  &  Ad.  413. 
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does  not  act  as  a  prejudice  to  the  client  bj  forcing  him  to        1847. 

pay  an  unjust  demand.     [fFiffhtmatiy  J. — The  Court  will        i^^'"""^ 

see  that  the  attorney  is  not  unjustly  deprived  of  the  benefit   Beoomhbad. 

of  his  lien.]    The  client  here  is  obliged  to  go  on  with  the 

prosecution.     It  therefore  coerces  him  to  pay  a  demand, 

which  he  says  is  unjust  [fFiffhimanf  J. — Supposing  that  this 

were  the  case  of  ordinaiy  parties  between  whom  the  relation 

of  attorney  and  client  did  not  exist,  could  you  compel  the 

party  to  give  up  his  lien,  on  offering  him  a  less  sum  than  he 

says  is  due  to  him?]  No ;  but  here  the  attorney  is  an  officer 

of  the  Court,  and  has  received  the  papers  in  that  capacity. 

WiQHTMAN,  J. — This  is  undoubtedly  a  case  of  the  first 
impression,  and  is  the  same  point  as  was  before  my 
Brother  JSrk  at  Chambers^  who  refused  the  application* 
The  question  really  simply  is,  whether  this  Court  wiU 
deprive  an  attorney  of  his  lien  over  the  papers  of  his  client, 
by  substituting  some  other  security  in  its  place.  I  confess, 
it  seems  to  me,  that  this  cannot  be  done.  It  is  said,  that 
the  Court  will  act  difierently  in  a  case  of  lien  between 
attorney  and  client,  than  between  ordinaiy  parties.  The 
attorney,  it  is  said,  receives  the  papers  in  his  official  capacity ; 
but  one  of  the  miun  incidents  to  his  so  receiving  them,  it 
must  be  borne  in  mind,  is,  that  he  may  detain  them  till 
his  costs  are  p^d.  This  motion  is  contrary  to  principle 
and  without  precedent ;  and  the  rule  must,  consequently, 
be  discharged. 

Rule  discharged. 
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Where  little 
more  than  a 
tweWemonth 
had  elapsed 
since  the  ad* 
mission  of 
an  attorney, 
the  Court, 
under  special 
circumstances, 
allowed  him 
to  take  out  a 
certificate, 
without  giving 
the  notices 
required  by 
Reg.  Gen., 
EUttter  Term, 
9  Vict 


Ex  parte  TeoiiAS  Wyse  Weymouth,  Gent,  one,  &c. 

M.  HIS  was  an  application  to  permit  an  attorney  to  take 
out  his  certificate,  notwithstanding  that  he  had  not  given 
the  notices  required  by  Reg.  Gen.,  Easter  Term,  9  Vict  (a), 
under  the  following  circumstances. 

There  were  affidavits  made  by  the  applicant  and  his 
father,  which  shewed  that  the  applicant  had  been  admitted 
an  attorney  of  this  Court,  4th  of  May,  1846,  having  pre- 
viously been  employed  under  articles  of  clerkship  to  hb 
father,  one  of  the  attorneys  of  this  Court,  as  his  clerk. 
That  shortly  after  his  admission,  on  the  6th  of  July,  he 
engaged  himself  to  his  father,  and  was  employed  by  him 
from  that  time  down  to  the  period  of  the  present  applica- 
tion, as  an  assistant  in  his  practice  and  business  as  an 
attorney.  That  he  had  never  yet  taken  out  a  certificate 
or  practised  as  an  attorney.  That  a  district  County  Court 
had  been  appointed  for  the  recovery  of  small  debts  at 
Kingsbridge,  in  the  county  of  Devon,  where  his  father 
carried  on  his  business  as  an  attorney,  pursuant  to  8  &  9 
Vict  c.  127.  That  the  applicant's  father,  by  reason  of  his 
other  engagements,  was  unable  to*  attend  personally  in  that 
Court,  and  that  the  Judge  of  the  Court  had,  in  common 
with  several  other  Judges  of  County  Courts,  decided  to 
allow  no  one  to  practise  in  his  Court,  except  he  were  a 
barrister  or  regularly  admitted  attorney,  who  had  taken  out 
a  stamped  certificate;  and  that  he  had  appointed  a  roll 
which  attorneys  practising  in  his  Court  were  to  sign. 
That  until  the  applicant  and  his  father  had  heard  of  this 
decision,  it  was  arranged  and  intended  that  the  applicant 
should  assist  his  father,  by  conducting  such  suits  in  the 
County  Court  That  the  applicant  "  did  not  hear  of  such 
decisions  as  aforesaid  in  sufficient  time  to  be  able,  three 
days  at  least  previous  to  the  first  day  of  this  present  Trinity 


(a)  Ante,  vol.  3,  p.  840. 


TRINITY   TERM,    10  VICT.  61 

Term,  1847,  to  give  the  notices  required  by  the  rule  of       1847. 
Court  respecting  attorneys'  certificate  made  in  Easter  Term,      ExMrte 
1846,"  to  ground  an  application  for  his  certificate.     That   Weymoitth. 
in  consequence  of  his  having  failed  to  give  the  requisite 
notices  he  is  precluded  until  the  end  of  next  Michaelmas 
Term,  which  is  several  months  hence,  from  making  such 
application,   and    procuring   such   stamped   certificate   as 
aforesaid,  if  compliance  with  Reg.  Gen.,  Easter  Term,  1846, 
be  strictly  enforced  in  the  case  of  this  deponent,  and  he 
will  be  prevented  from  practising  in  said  district  County 
Court,  and  will  be  thereby  greatly  injured  in  his  professional 
welfiu^  and  success. 

The  affidavit  by  the  father  stated  that  he  was  admitted 
an  attorney  in  1808,  and  had  practised  for  several  years 
past  at  Kingsbridge.  It  confirmed  in  all  respects  the 
affidavit  of  the  son,  and  stated  the  serious  inconvenience 
and  injury  which  it  would  be  to  him  if  his  son  could  not 
obtain  his  certificate  before  Michaelmas  Term  next,  and 
that  he  would  be  compelled  to  decline  conducting  any  cases 
in  the  County  Court. 

H.  T.  Cole  now  moved  accordingly  (a). 

WioHTMAK,  J.,  afler  expressing  some  doubt  on  the  sub- 
ject, was  of  opinion  that  as  the  twelvemonths,  within  which 
the  applicant  might  have  taken  out  his  certificate  without 
any  notices  at  all,  had  only  just  elapsed,  the  present  was  a 
case  in  which,  under  the  peculiar  circumstances  stated,  the 
compliance  with  the  Reg.  Gen.,  Easter  Term,  9  Vict, 
might  be  dispensed  with. 

Rule  accordingly  (b). 

(a)  On  the  7tb  of  June. 

(6)  See  Ex  parte  Webb,  ante,  vol.  4,  p.  641. 
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Where  a  rule 
for  judgment 
as  in  case  of 
a  nonsuit  hai 
been  dis- 
charged  upon 
the  plaintiff*^ 
giving  a  pe- 
remptofy 
ondertakin^, 
and  the  plain- 
tiff nevor 
draws  up  the 
rule,  or  luliib 
his  under- 
taking, it  is 
not  necessary 
in  this  Court, 
in  order  to 
entitle  the 
defendant  to 
judgment 
absolute  as 
in  case  of  a 
nonsuit,  that 
he  should 
draw  up  and 
senre  the 
rule  within  the 
time  limited 
by  the  pe- 
remptory 
undertaking. 


Landells  V.  Ball. 

M.  HIS  was  a  rule  to  rescind  a  rule  for  judgment  as  in  case 
of  a  nonsuit,  for  not  proceeding  to  trial,  pursuant  to  a 
peremptory  undertaking;  and  to  set  aside  the  judgment 
which  had  been  signed  thereon,  with  costs. 

It  appeared  that  issue  had  been  joined  in  this  cause  on 
the  22nd  of  May,  1846,  and  notice  of  trial  given  for  the 
26th.  That  the  notice  of  trial  was  afterwards  continued  to 
the  sittings  after  Term,  and  countermanded  on  the  6th  of 
June.  On  the  21st  of  January,  1847,  a  rule  nisi  for  judg- 
ment, as  in  case  of  a  nonsuit,  was  served  on  the  plaintiflTs 
attorney;  and  on  the  last  day  of  Hilary  Term,  was  dis- 
charged on  the  plaintiff  entering  into  a  peremptory  under- 
taking to  try  at  the  first  sittings  in  Easter  Term.  The 
plaintiff  never  drew  up  the  rule  for  a  peremptory  under- 
taking, but  on  the  15th  of  February  the  defendant  drew  up 
the  rule,  and  served  it  on  the  plaintiff  on  the  10th  of  April, 
too  late,  however,  for  the  plaintiff  to  give  notice  of  trial  for 
the  first  sittings  in  Easter  Term.  The  plaintiff  never  pro- 
ceeded to  trial  pursuant  to  his  undertaking,  and  on  the  last 
day  of  Elaster  Term,  the  defendant  obtained  a  rule  for  judg- 
ment, as  in  case  of  a  nonsuit  for  not  proceeding  to  trial, 
pursuant  to  his  peremptory  undertaking,  and  judgment 
having  been  signed  on  it,  the  present  rule  was  thereupon 
obtained. 


WorUedge  shewed  cause.  The  plaintiff  will,  no  doubt, 
rely  upon  the  cases  of  GingeU  v.  Bean  (a),  and  Knight  v. 
Smitii  {b)y  in  the  Court  of  Common  Pleas,  as  shewing  that 
where  the  plaintiff  had  taken  no  step  to  draw  up  the  rule 
discharging  the  rule  for  judgment  as  in  case  of  a  nonsuit  on 
his  giving  a  peremptory  undertaking,  the  defendant,  if  he 

(a)  1  M.  &  G.  50 ;  S.  C.  1  Scott,      Scott,  N.  R.  896 ;  Ante,  vol.  1, 
N.  R.  153.  p.  912. 

(6)  6  M.  &  G.  1016 ;  S.  C.  7 
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seeks  to  avail  himself  of  the  rule,  must  draw  it  up,  and        1847. 
serve  it  within  the  time  to  which  it  relates.     But  the  ques^*     i]][J2kllii 
tion  isy  how  fieur  the  decisions  in  that  Court  as  to  its  practice,  *• 

supposing  them  to  be  correct  (a),  are  to  bind  this  Court, 
which  has  certainly  never  pursued  a  similar  course?  The 
Court  of  Common  Pleas,  in  the  cases  cited,  say  that  the 
t>ractice  appears  to  them  to  be  only  reasonable,  that  where 
the  rule  is  not  drawn  up,  it  is  to  be  taken  as  abandoned. 
But  it  18  submitted,  that  it  would  be  a  more  reasonable 
practice  to  say  that,  where  the  plaintiff  has  not  given  the 
peremptory  undertaking  on  which  the  rule  was  to  be  dis- 
chaiged,  the  rule  for  judgment  as  in  case  of  a  nonsuit, 
has  become  absolute.  There  would  be  many  incon* 
veniences  attending  such  a  practice  as  the  one  contended 
finr*  Woukl  the  defendant  have  to  wait  till  the  last 
minute  of  the  last  day  in  order  to  draw  up  the  rule  ?  The 
practice  in  this  Court  is  clearly  the  other  way.  And  it  has 
never  been  held  necessary  for  the  defendant  to  draw  up 
and  serve  the  rule  within  the  time  limited  by  the  peremp- 
tory undertaking,  in  order  to  enable  him  to  come  to  the 
Court  for  a  rule  absolute  for  judgment  as  in  case  of  a 
nonsuit,  where  the  plaintiff  did  not  proceed  to  trial  pur- 
suant to  his  peremptory  undertaking.  The  form  of  the 
affidavit  in  such  cases  shews  this,  for  it  says  nothing  about 
the  rule  having  been  served. 

The  Court  called  on 

BramweU  to  support  the  rule.  The  practice  upon  this 
subject  has  been  settled  by  the  Court  of  Common  Pleas 
in  GingeU  v.  Bean  {b),  and  Knight  v.  Smith  (c),  and  by  the 
(yourt  of  Exchequer  in  Sawyer  v.  Thompson  {d).  In  the 
latter  case,  the  case  of  GingeU  y.  Bean  was  referred  to ;  and 
AUerson,  B.,  in  giving  judgment,  says,  '^That  case  is  in 

(a)  See  GingeU  v.  Bean,  1  M.  (c)  Ante,  vol.  1,  p.  912;  S.  C. 
& 6. 555;  S. C.  1  Scott, N.R. 390.  6 M.&G.  1016;  7 Scott, N. R. 896. 

(b)  1  M.  &  G.  50;  S.  C.  1  Scott,  (rf)  9  M.  &  W.  248  ;  S.  C.  1 
N.  R.  1 53.  Dowl.  449,  N.  S. 
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1847.        point,  and  it  is  consistent  with  common  sense,  that  if  the 

j]^jj^jjjj^     defendant  means  to  act  upon  the  undertaking,  he  should 

9*  give  the  plaintiff  notice  in  time  that  he  does  so."     If  no  rule 

be  drawn  up,  where  is  the  peremptory  undertaking,  upon 

which  this  rule  for  judgment  as  in  case  of  a  nonsuit,  is 

founded  ? 

WiQHTMAN,  J. — It  is  desirable  that  all  the  Courts 
should  agree  upon  the  practice,  as  it  is  only  a  matter  of 
practice. 

Cur.  adv,  vuU, 

WiGHTBiAN,  J. — This  was  a  motion  to  set  aside  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  which  had  been  obtained 
for  not  proceeding  to  trial  pursuant  to  a  peremptory  under- 
taking; and  the  question  was,  whether  the  plaintiff  was 
bound  to  take  notice  of  the  rule  discharging  the  rule  for  a 
nonsuit  on  a  peremptory  undertaking,  and  to  draw  it  up; 
or  whether,  if  he  did  not,  and  the  defendant  sought  to  avail 
himself  of  it,  the  defendant  must  not  draw  it  up,  and  serve 
it  within  the  time  limited  by  the  peremptory  undertaking. 
Now,  the  Master  informs  me,  that  according  to  the  practice 
in  this  Court,  when  a  rule  for  judgment  as  in  case  of  a 
nonsuit,  is  discharged  upon  an  undertaking  by  the  plaintiff 
to  try  within  a  given  time,  it  is  the  duty  of  the  plaintiff  to 
draw  up  the  rule  containing  the  undertaking;  and  it  appears 
to  me  reasonable  that  it  should  be  so.  No  doubt,  indeed, 
would  have  existed  in  my  mind  upon  this  subject,  but  for 
the  cases  which  have  been  cited  as  decided  by  the  Courts 
of  Common  Pleas  and  Exchequer. 

The  first  case  was  that  of  Gingell  v.  Bean  (a),  in  the 
Court  of  Common  Pleas,  which  was  followed  by  Sawyer  v. 
Thompson  (6),  in  the  Exchequer,  where  Mr.  Hdxon  Aldersofiy 
sitting  alone,  on  the  authority  of  the  first-mentioned  case, 
decided,  that  where  a  rule  is  discharged  upon  a  peremptory 

(a)  I  M.  &  G.  50;  S.  C.  1  Scott,  N.  R.  163. 
{h)  9  M.  &  W.  248  ;  S.  C.  1  Dowl.  449,  N.  S. 
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undertaking,  the  defendant  is  bound  to  draw  it  up,  and 
serve  it  within  the  time  limited  by  the  peremptory  under- 
taking, if  he  wishes  to  avail  himself  of  it.  It  seems  that  the 
practice  in  the  Common  Pleas  had  been  for  the  defendant, 
if  he  wished  to  avail  himself  of  it,  to  do  so  (a) ;  but  what  the 
practice  was  in  the  Exchequer  does  not  appear. 

In  the  absence  of  any  universal  practice,  it  does  not  seem 
to  me  that  there  is  anything  erroneous  in  the  practice  in 
this  Court  On  the  contrary,  it  seems  to  me  to  be  a 
reasonable  practice  that  the  party  who  has  procured  the  rule 
to  be  discharged  on  his  undertaking  to  do  a  certain  act, 
should  be  bound  by  that  undertaking  without  its  being 
necessary  to  serve  him  with  a  copy  of  the  rule  formally 
drawn  up. 

The  judgment,  therefore,  must  stand,  and  the  rule  will 
be  dischaiged,  but,  as  the  plaintiff  may  have  been  misled 
by  the  cases  on  the  subject,  without  costs. 


1847. 


Landells 

V. 

Ball. 


Rule  discharged  (i). 


(a)  QmgeU  v.  Bean,  1  M.  &  G. 
50;  but  Bee  S.  C.  ibid.  p.  555. 

(b)  The  practice  in  this  Court, 
it  it  understood,  is  to  consider 
the  rule  for  discharging  the  rule 
for  judgment  as  in  case  of  a  non- 
suit upon  a  peremptory  under- 
taking, where  no  costs  of  the  day 
have  been  incurred,  as  the  plain- 
tiff's rule;  and  if  the  defendant 
goes  to  the  Rule  Office  to  draw  it 
up,  he  is  told  that  it  is  so  con- 
sidered ;  but  that  in  the  event  of 
the  plaintiff  not  drawing  it  up, 
nor  performing  his  undertaking, 
it  will  be  given  to  him. 

In  the  event  of  costs  of  the  day 
being  blended  in  the  same  rule, 
dther  party  may  draw  it  up ;  but 
where  none  are  included,  neither 
party  is  bound  to  serve  the  rule. 

In  the  Common  Pleas,  it  is 

VOL.  V. 


considered  as  either  party's  rule, 
and  delivered  to  either  the  plain- 
tiff or  the  defendant,  whichever 
first  applies  for  it  The  same 
practice  prevails,  it  is  understood, 
in  the  Court  of  Exchequer.  There 
is  now  (Easter  Term,  1S4S), 
pending  in  the  latter  Court,  a 
case  of  CoUingridge  v.  Evans  and 
Otheri,  in  which  a  rule  has  been 
obtained  to  discharge  a  judgment 
absolute  for  not  proceeding  to  trial 
pursuant  to  a  peremptory  under- 
taking, in  which  it  is  probable 
that  the  authorities  on  this  sub- 
ject will  again  be  brought  under 
the  notice  of  the  Court.  (The 
rule  came  on  for  ari^ument  on  the 
last  day  but  one  of  Easter  Term, 
and  the  case  now  stands  for  judg- 
ment, 30th  May,  1848.) 

D.   &   L. 
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1847. 

Spencer  and  Another  v.  Haggiadur. 

On  writ  of  A   RULE  had  been  obtained  in  f^ter  Tenn  last,  calling 

juSffnTenrin  "pon  the  defendant  in  error  in  this  cause,  and  the  seijeant- 

an  inferior  at-mace  of  the  Borough  Court  of  Kingston-upon-HuU,  to 

the  execution  shew  cause  whj  thcj  should  not  repay  to  the  plaintiff  in 

has  been  levied  .11  1  .i«j         j^i_      /»•/•• 

before  the         error  the  damages  and  costs  levied  under  the  iien  lacias 

the'^Zrit^b^t      ^^"^^  ^"^  ^^  ^^^  ^^"^  ^^  Record  of  the  Borough  of  King- 
not  paid  o?er     ston-upon-HuU ;  or  why  the  said  damages  and  costs  should 

till  after,  this  ^     ,     .,    ,  .1   .         ^  ,  .  .      .  ,      ^    . 

Court  has  no     not  forthwith  be  paid  into  Court,  to  abide  the  result  of  the  . 

^7^1^^  ^rit  o^  ^^"•or  sued  out  herein. 

to  be  paid  j^  appeared  that  the  defendant  in  error  had  obtained  a 

into  Court,  to  *^*^   ^ 

abide  the  result  judgment  in  an  action  against  the  plain tifis  in  error,  in  the 
error.  Borough  Court  of  Kingston-upon-Hull,  and  had  sued  out  a 

writ  of  fieri  facias,  under  which  the  goods  of  the  plaintifis  in 
error  had  been  seized.  That  after  the  seizure  and  before  the 
sale  the  present  writ  of  error  was  sued  out,  but  that  the 
allowance  of  it  was  not  till  after  the  sale.  The  proceeds, 
however,  of  the  sale  were  paid  over  by  the  officer  to  the 
plaintiff  in  the  Court  below,  after  the  allowance  of  the  writ 
of  error. 

fV.  H.  Watsoriy  on  behalf  of  the  defendant  in  error,  now 
shewed  cause.  This  Court  has  no  jurisdiction  in  a  case 
like  the  present  The  application  should  be  made  to  the 
Court  below.  If  the  officer  execute  the  writ  after  notice  of 
allowance  of  a  writ  of  error,  he  is  liable  to  an  action  of 
trespass  (a);  but  this  Court  cannot  interfere  with  an  execu- 
tion issuing  out  of  the  Court  below. 

The  Court  called  upon 

Dearsley  to  support  the  rule.  It  is  submitted  that  on 
allowance  of  a  writ  of  error,  all  further  proceedings  at^ 
stayed  in  the  action,  and,  if  execution  has  issued,  and  is 

{a)  See  BeUhaw  v.  Marshall,  4  B.  &  Ad.  336 ;  S.  C.  1  N.  &  M.  6S9. 
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pardy  executed,  the  money  should  be  paid  into  the  Court       1847. 
out  of  which  the  writ  of  error  issues.     [W^A/man,  J. —     Spencer 
What  authority  is  there  for  that  proposition  ?]     It  is  so  laid  ^^  Another 
down  in  1  Chit.  Arch.  Pr.  p.  360,  7th  ed.,  that  "  after  the  Haogiadub. 
sheriff  has  partly  executed  the  writ,  he  must  proceed  in  the 
execution,  notwithstanding  a  writ  of  error ;  as,  where  the 
sheriff  had  seized,  under  a  fieri  facias,  and  then  a  writ  of 
error  was  brought  and  aUowed,  the  Court  held  (Jiat  he 
should  sell  the  goods,  and  pay  the  money  into  Court,  to 
abide  the  event  of  the  writ  of  error."    [Wtghtmariy  J. — 
That  must  mean  the  Court  below;  what  authority  is  given?] 
The  reference  is  to  Meritan  v.  Stevens  {a)^  and  it  is  also 
said,  "see  Doe  d.   Mesnter  v.  Dyneley^  (i);   but,  upon 
referring  to  those  cases,  it  must  be  confessed  that  they  do 
not  bear  out  the  construction  which  the  plaintifis  in  error 
have  put  upon  the  passage  in  Mr.  Chitty's  work. 

Montagu  Sndth  appeared  for  the  seijeant-at-mace,  but 
was  not  called  upon. 

WiOHTMAK,  J. — It  seems  to  me  that  I  have  no  power  to 
interfere  with  the  execution  in  the  Court  below,  or  to  order 
its  officer  to  pay  over  the  money  levied.  All  that  I  have 
power  over  is  the  record  which  is  removed  by  writ  of  error. 

Rule  discharged,  with  costs. 

Ca)  Willes,  271 ;  See  also  n.  (2)      101  f,  101, 1,  6th  ed. 
to  Jaqmet  v.  C«#or,  2  Wms.  Saand.         (6)  4  Taunt.  2S9. 
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Same  v.  Same.  . 

A  writ  of  -■■  HIS  was  a  nile  calling  upon  the  plaintiffs  in  error  in 

dlrect«i*to  ^^^^  cause  to  shew  cause  why  the  writ  of  error  sued  out 

M.  T.  B.  Esq.,  herein  should  not  be  quashed  for  irregularity,  with  costs: 

**  Recorder  of  .                           ^                                  o            J ' 

the  CovLTt  of  and  why,  in  case  the  same  be  not  quashed^  the  record  and 

for  the  borough  proceedings  in  the  Court  of  Record  of  Kingston-upon- 

of  K."    The  Hull,  and  the  transcript  thereof,  should  not  be  amended, 

return  was  »                                     r                   ' 

made  by  M.  without  costs,  by  confining  the  verdict  to  the  second  count 

"Jwigeofihe  only;   and  why  that  count  should  not  be  amended,  by 

of*AeboroMh  shewing  that  the  cause  of  action  therein  set  forth  arose 

of  K."    It  within  the  jurisdiction  of  the  inferior  Court. 

appeared  that  '' 

the  Court  of  It  appeared  that  the  writ  of  error  in  this  case  was  directed 

borough  of  K.  ^o  "  Matthew  Talbot  Baines,  Esq.,  Recorder  of  the  Court  of 

C^urt  of"*^^"*  Record  of  and  for  the  Borough  of  Kingston -upon-Hull,"  and 

record,  and  recited  that  "forasmuch  as  in  the  record  and  proceedings, 

that  the  re-  ....                      .                 .             . 

corder  acted  and  also  in  giving  judgment  in  a  plaint  which  was  before 

imderS  J^"  ^"  ^"^  Court  of  record,  of  and  for  the  borough  of 

c  76^  ^ne*'  ^^°gston-upon-Hull,  between  Lucca  Haggiadur  and  Abra- 

On  motion  to  ham  Spencer,  and  Charles  Smith,  in  an  action  of  promises, 

writ  of  error  manifest  error  hath  intervened,"  &c. ;  and  commanded  him 

thVcourt*"'^'  to  send  under  his  seal  the  record  and  proceedings,  &c.     To 

allowed  the  which  writ  a  return  had  been  made  in  the  following  form  : — 

plaintiSs  to  ^                                                                                                   ^ 

amend  the  "  The  answer  of  Matthew  Talbot  Baines,  Esq.,  Judffe  of  the 

by  inserting  Court  of  Record  of  the  Borough  of  Kingston-upon-HuU. 

•*Judffe"  '^^  record  and  proceedings  of  the  plaint  whereof  mention 

instead  of   ^^  is  within  made,  with   all   things  concerning  the  same,  I 

Where  the  hereby  certify,  as  within  I  am  commanded,  in  a  certain 

contidned^wo  schedule  to  this  writ  annexed ;  M.  T.  Baines,  Judge  of  the 

counts,  one  said  Court"     The  schedule  was   as  follows:—"  Boroncrh 

of  which  was  ^                                                                                                           ^ 

bad;  and  the  of  Kingston-upon-Hull   and    county   of  the   same   town. 

Court  below  t  Matthew  Talbot  Baines,  Esq.,  Judge  of  the  Court  of 

gc"erdf"for  ^^cord  of  the  said  borough  of  Kingston-upon-Hull,  do 

^TTM^h^^^V'  ™^^  solemnly  certify  to  our  lady  the  Queen  as  follows : — 


V. 

Same. 
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Borough  of  Kingston-upon-HuU,  to  vnt.  At  the  Court  of  1847. 
Record,"  &c.  (here  the  record  was  set  out.)  It  also  ^^me 
appeared  that  the  Court  of  Record  of  Kingston-upon-Hull 
was  an  ancient  Court  of  record  by  charter,  and  although 
the  recorder  acts  as  Judge  in  it,  under  5  &  6  Wm.  4, 
c.  76,  s.  118,  he  does  not  sit  there  as  recorder,  but  as 
Judge  of  the  borough  Court  The  declaration,  which  was 
in  assumpsit,  contained  two  counts,  besides  a  count  upon 
an  account  stated,  the  first  of  which  was  a  special  count 
for  not  properly  repairing  a  vessel,  and  the  second  was  for 
money  had  and  received.  The  error  assigned  was,  that  the 
second  count  did  not  shew  that  the  cause  of  action  arose 
within  the  jurisdiction,  it  being  stated  simply  as  ^^  money 
then  had  and  received,"  the  word  "there"  being  omitted. 
An  application  to  amend  had  been  made  to  the  recorder, 
who  had  declined  to  interfere. 

Dearsley  shewed  cause.  The  objection  to  the  writ  of 
error  is,  that  it  is  improperly  directed,  and  that  it  should 
have  been  directed  to  the  Judge  of  the  Court  of  Record  of 
Kingston-upon-Hull,  eo  nomine.  But  it  is  submitted  that 
it  is  sufficient,  in  being  directed  "to  Matthew  Thomas 
Baines,  Esq.,"  who,  it  is  not  disputed,  is  the  Judge  of  that 
Court,  as  well  as  Recorder.  Besides,  even  if  the  objection 
\yere  a  good  one,  it  is  taken  too  late,  after  the  return  has 
been  made  to  the  writ  of  error.  It  appears  certified  on  the 
record,  that  Mr.  Baines  is  the  Judge  of  the  Court  of 
Record.  At  any  rate,  if  the  objection  were  a  valid  one,  this 
Court  would  amend  the  writ  in  that  respect 

As  to  that  part  of  the  rule  which  asks  to  amend  the 
verdict,  it  is  submitted  that  the  Court  has  no  power  to  do 
that  There  is  nothing  to  amend  by.  Even  in  the  case  of 
a  verdict  at  nisi  prius,  this  Court,  sitting  in  banc,  has  no 
power  to  amend  it.  The  Judge  before  whom  the  cause  is 
tried  -is  the  only  person  who  can  do  so  (a\  and  he  only  to 

(a)  See  per  Coleridge^  J.,  ia  Doe  d.  Haxby  v.  Preston,  ante,  p.  8. 
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1847.       a  certain  extent     Here  it  is  sought  to  confine  the  verdict 
"^^^g        to   the   second  count,  which   is  clearly  bad;    Trevor  v. 
V-  Wall  (a) ;  and  then  to  amend  that  count 

W.  H.  Watson,  in  support  of  the  rule.  The  direction  of 
the  writ  of  error  is  to  Mr.  Baines,  as  Recorder  of  Kingston- 
upon-Hull,  and  he  certifies  as  ^^  Judge  of  the  Borough 
Court  of  Record."  There  is  a  variance,  therefore,  between 
the  return  and  the  direction  of  the  writ;  and  another  officer, 
than  the  one  to  whom  it  is  addressed,  seems  to  have  returned 
it  In  the  character  of  "  Recorder'^  he  has  no  control  whatever 
over  the  record  in  this  action.  He  referred  to  Spry  v. 
Mill{b)\  Gay  v.  Adams  {c)\  Walker  v.  Stohoe{d)\  Gibbons 
V.  Saunders  (e).  [Wightman,  J. — Are  you  aware  of  the 
5  Geo.  1,  c.  13,  s.  1,  which  authorizes  the  Court  out  of 
which  the  writ  of  error  issues  to  amend  it]  (/).  That  statute 
only  refers  to  amendments  where  there  is  a  variance 
between  the  writ  and  record.  [  Wightmauy  J. — It  says, "  any 
variance  from  the  original  record,  or  other  defect.^  It 
only  empowers  the  Court  to  cause  it  to  be  "  amended  and 
made  agreeable  to  such  record." 

As  to  the  amendment  sought  to  be  made  in  the  verdict 
in  the  Court  below,  it  is  only  a  misprision  of  the  clerk  in 
entering  the  verdict  If  the  Court  below  had  amended  it, 
as,  it  is  submitted,  they  ought,  this  Court  would  not  have 
interfered  with  their  amendment  (^);  but  they  have  refused 
to  do  so,  and,  therefore,  the  only  course  open  to  the 
defendant  in  error  is  to  come  to  this  Court  In  Usher  v. 
Dansey  (A),  where  a  verdict  was  given  for  a  sum  exceeding 
the  damages  in  the  declaration,  and  judgment  entered  for 

(a)  1  T.  R.  161 .  (/)  See  n.  (1 )  to  Jaques  v.desar, 

(b)  Styles,  203.  2  Wms.  Saund.  101,  101  (a),  6th 

(c)  2  Saand.  291  e,  292  ;  S.  C.      ed. 

2  Keb.  746;  1  Ventr.  109.  (g)  See  Salter  v.  Slade,  1  A. 

(cO  1   Ld.  Raym.  151 ;   S.  C.  &  E.  608  ;  S.  C.  3  N.  &  M.  717; 

Carth.  367  ;     5   Mod.    16,  69  ;  and  France  v.  Parry,  1  A.  &  E. 

Comb.  354.  615. 

(f)  2  Ld.  Raym.  810.  (A)  4  M.  &  S.  94. 
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the  same,  and  writ  of  error  upon  the  judgment,  assigning        1847. 
that  for  cause ;  the  Court  allowed  the  plaintifls  to  amend  the     "^^sauT^ 
judgment  and  transcript  in  a  Term  subsequent  to  that  in  ^' 

which  the  judgment  was  signed,  by  entering  a  remittitur 
for  the  excess. 

WioHTMAN,  J. — As  to  the  first  point,  I  think  that  the 
writ  18  improperly  directed,  but  that  I  have  power  to  allow 
die  plaintiflb  in  error  to  amend  it,  and  shall  accordingly 
do  so. 

As  to  the  second  point,  without  pronouncing  whether  I 
could  amend  the  second  count  by  the  insertion  of  the  words 
proposed,  I  am  of  opinion  that  I  have  no  power  to  alter  the 
verdict  by  confining  it  to  that  count  The  entering  a  remit- 
titur damna  is  a  very  different  case. 

The  rule  will,  therefore,  be  discharged,  but  as  the  plaintiffs 
in  error  have  been  obliged  to  amend,  without  costs. 

Rule  discharged,  without  costs. 


Warburg  and  Others  v.  Read. 

J.  HIS  was  a  rule  calling  upon  the  plaintiffs  to  shew  cause  The  Isle  of 
why  the  execution  signed  herein  should  not  be  set  aside,  ©f  ]leqae«ts^ 
and  why  they  should  not  bring  into  Court  and  file  the  plea-  Act  (46  Geo.  3, 
roll,  so  that  the  defendant  might  enter  a  suggestion  thereon,  enacu,  that 
that  the  debt  recovered  in  the  action  did  not  amount  to  5Ly  **  for  any  debt 
and  that  the  defendant,  at  the  time  of  the  commencement  J^ue^^ihis^ 
of  the  action,  was  an  inhabitant  oi]  and  resident  at,  New-  "f* »"  **J®  «**<* 

Court  of  re- 
port, in  the  Isle  of  Wight,  in  the  county  of  Southampton,  quests,  shall 

and  liable  to  be  summoned  to  the  Isle  of  Wight  Court  of  i^  MjT^hor 

Court,  the 
pUintiff**  **  in  such  action/*  &c.,  **  shall  not,  bj  reason  of  a  Terdict  for  him,"  &c.,  "  or  otherwise, 
nave  or  be  entitled  to  any  costs  whatsoeter."  A  writ  of  summons  was  sued  out  in  this  Court  on 
the  Itt  of  December,  1846,  for  a  debt  recoverable  in  the  Court  of  Requests,  but  was  not  served 
till  tbe  2Bth  of  March,  andjudgment  by  default  signed  on  the  20th  of  April  following.  On  the 
22nd  of  March,  a  County  Court  was  substituted  for  the  Court  of  Requests,  under  tlie  f»  eK&  10 
Vict.  c.  95:  Hddt  on  motion  to  enter  a  suggestion  to  deprive  the  plaint iflb  of  costs,  under  the 
Court  of  Requests'  Act,  that  that  act  was  not  repealed  by  the  9  &  10  Vict.  c.  96,  s.  5,  no  far  as 
related  to  the  depriving  the  plaintifl&  of  costs. 

Held  aXf-o^  that  the  motion  was  not  too  late,  although  judgment  by  default  had  been  signed  in 
an  action  of  debt,  and  execution  iftsued. 
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1847. 


Warburg 
and  Others 

V. 

Read. 


Requests,  pursuant  to  the  statute  in  that  case  made  and 
provided. 

The  following  facts  appeared  upon  the  affidavits.  The 
writ  of  summons  in  the  above  action  was  sued  out  on  the 
1st  of  December,  1846,  and  served  on  the  defendant  on  the 
28th  of  March,  1847.  The  amount  indorsed  on  the  writ 
was  3L  6$.  debt  On  the  following  day,  the  defendant  gave 
the  plaintifis  notice  that  he  was  resident  within  the  jurisdic- 
tion of  the  Isle  of  Wight  Court  of  Requests.  On  the  10th 
of  April,  notice  of  declaration  was  given.  Within  a  day  or 
two  afterwards  the  defendant  sent  to  the  plaintifis  the 
amount  of  the  debt,  of  which  the  plaintifis  acknowledged  the 
receipt,  but  cliumed  a  further  sum  of  42L  lOs.  for  costs.  This 
further  sum  not  being  paid,  the  plaintifis,  on  the  20th  of 
April,  signed  judgment  by  default,  and  on  the  1st  of  May 
issued  a  fieri  facias,  indorsed  to  levy  6/.  17 s.  On  the  3rd  of 
May,  the  sheriff  seized  the  goods  of  the  defendant,  and  on 
the  12th,  a  sale  was  effected.  By  the  Isle  of  Wight  Court 
of  Requests'  Act,  46  Geo.  3,  c.  Ixvi.,  s.  40  (a),  it  is  enacted, 
that  if  any  action  shall  be  brought  in  a  superior  Court  for  a 
debt  recoverable  in  the  Court  of  Requests  established  by  that 
act,  **  the  plaintiff  or  plaintifis  in  such  action  or  suit  shall 
not,  by  reason  of  a  verdict  for  him,  her,  or  them,  or  other- 
wise, have  or  be  entitled  to  any  costs  whatsoever,"  &c.  On 
the  22nd  of  March,  1847,  a  County  Court,  constituted  under 
the  9  &  10  Vict.  c.  95,  for  the  Isle  of  Wight  district,  was 


(a)  46  Geo.  3,  c.  Ixvi.  8.  40, 
enacts,  *'  That  if  any  action  or 
suit  for  any  debt  recoverable  by 
virtue  of  this  act  in  the  said  Court 
of  Requests,  shall  be  commenced 
in  any  other  Court,"  &c.,  "  then 
and  in  every  such  case  the  plain- 
tiff or  plaintiffs  in  such  action  or 
suit  shall  not  by  reason  of  a  ver- 
dict for  him,  her,  or  them,  or 
otherwise,  have  or  be  entitled  to 
any  costs  whatsoever,  and  if  the 
verdict  shall  be  given  for  the 
defendant  or  defendants  in  such 


action  or  suit,  and  the  Judge  or 
Judges  before  whom  the  same 
shall  be  tried  or  heard,  shall  think 
fit  to  certify  that  such  debt  ought 
to  have  been  recovered  in  the  said 
Court  of  Requests  then  and  in 
every  such  case  such  defendant 
or  defendants  shall  have  costs, 
and  such  remedy  for  recovering 
the  same  as  any  defendant  or 
defendants  may  have  for  his,  her, 
or  their  costs  in  any  cases  by 
law.* 
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opened  pursuant  to  the  provisions  of  that  statute.     On  the        1847. 
27th  of  May,  the  above  rule  was  obtained,  against  which  Warbuko 

and  Others 

V. 

BratmoeU  shewed  cause.  It  is  submitted,  first,  that  the  Rbad. 
application  in  this  case  is  made  too  late ;  secondly,  that  the 
present  case  is  not  within  the  40th  section  of  the  Isle  of 
Wight  Court  of  Requests'  Act ;  and,  thirdly,  that  even  if  it 
were,  that  act  has  been  repealed  by  the  County  Courts'  Act 
As  to  the  first  point,  it  is  laid  down  in  TiMs  Prac.^  p.  961, 
9th  ed.,  **  The  application  for  leave  to  enter  a  suggestion 
should  be  made  prompdy :  and,  therefore,  where  a  motion 
for  obtaining  such  leave  might  have  been  made  in  Easter 
Term,  but  instead  of  that,  a  negotiation  respecting  the  costs 
was  then  entered  into,  and  the  motion  was  made  in  Trinity 
Term,  the  Court  held  that  it  was  too  late.  The  application 
for  such  leave  must  be  made  before  final  judgment  signed." 
The  case  of  Calvert  v.  Ev€rard{a)  is  an  authority  that  after 
final  judgment,  a  defendant  is  too  late  to  apply  to  the  Court 
under  a  Court  of  Requests'  Act,  in  order  to  deprive  the 
plaintiff  of  costs.  [Wigktman^  J. — ^There  is  a  case  of 
Burbidge  v.  Marvin  (&),  where  the  Court  of  Exchequer 
held  that  an  application  to  deprive  a  plaintiff  of  costs  under 
this  very  Court  of  Requests'  Act,  might  be  made  after 
judgment  by  default  in  an  action  of  debt.]  At  any  rate,  the 
defendant  ought  not  to  be  guilty  of  an  unnecessary  delay  in 
making  the  application.  In  Hippesley  v.  Layng  (c),  it  was 
held,  that  a  party  entitled  to  enter  a  suggestion  for  the  pur- 
pose of  depriving  the  plaintiff  of  his  costs,  under  a  Court  of 
Requests'  Act,  must  apply  promptly,  and  that  it  was  not 
even  sufficient  that  he  should  apply  before  final  judgment  is 
signed.  In  that  case,  the  defendant  might  have  applied  in 
Easter  Term  for  such  a  purpose,  but  suffered  all  that  Term 
to  elapse,  and  did  not  apply  till  Trinity  Term ;  and  it  was 
held,  that  he   came  too  late,  though  the  delay  occurred 

(a)  5  M.  &  S.  510.  (c)  4  B.  &  C.  863 ;  S.  C.  7  D. 

(6)  Ante,  vol.  1,  p.  605 ;  S.  C.      &  R.  265. 
n  M.  &  W.  8. 
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1847.  through  a  negotiation  having  taken  place  respecting  the 
Warburg  ^osts.  In  Hecde  v.  Erie  (a),  the  defendant  applied  at  the 
and  Others     very  earliest  opportunity.     As  to  the  second  point,  it  is 

Read.  submitted,  that  section  40  of  the  Isle  of  Wight  Court  of 
Requests'  Act  only  applies  to  a  case  where  there  has  been 
a  trial  and  a  verdict  of  a  jury.  The  words  of  the  section 
are  remarkable;  "that  if  any  action,"  &c.,  "for  any  debt 
recoverable  by  virtue  of  this  act  in  the  said  Court  of 
Requests,  shall  be  commenced  in  any  other  Court,  the 
plaintiff,"  &c.,  "in  such  action,"  &c.,  "shall  not  by  reason 
of  a  verdict  for  him,"  &c.,  "  or  otherwise,  have  or  be  entitled 
to  any  costs  whatsoever."  '^The  act,  therefore,  only  contem- 
plates the  case  where  a  trial  is  had,  and  a  verdict  obtained. 
[Wightman^  J. — The  words  "or  otherwise,"  would  seem  to 
include  in  whatever  other  way  he  might  be  entitled  to  costs.] 
The  first  part  of  this  section,  and  the  second,  which  gives 
costs  to  a  defendant  in  case  the  plaintiff  does  not  succeed  {h\ 
must  be  read  together ;  and  the  latter  is  clearly  restricted 
to  cases  "  where  the  verdict  shall  be  given  for  the  defendant" 
\Wightmany  J. — I  find  the  same  point  was  taken  in  the  case 
of  Burbidge  v.  Marvin  {c\  but  without  success.]  With 
respect  to  the  third  point,  the  9  &  10  Vict.  c.  95,  s.  5, 
enacts,  "that  it  shall  be  lawful  for  her  Majesty,  with  the 
advice  of  her  privy  council,  to  order  that  any  Court  holden 
for  the  recovery  of  small  debts  or  demands  within  the  pro- 
visions of  any  act  cited  in  either  of  the  schedules  annexed 
to  this  act,  and  marked  (A)  and  (B)  respectively,"  (the  Isle 
of  Wight  Court  of  Requests'  Act  being  cited  in  schedule 
(A) ),  "shall  be  holden  as  a  County  Court ;"  "  and  every  such 
Court  shall  continue  to  be  holden  under  the  act  according 
to  which  it  is  now  constituted  or  regulated  until  the  time 
mentioned  in  any  such  order,  which  shall  be  made  with 

(a)  2  M.  &  W.  383 ;  S.  C.  nom.  had  doubtless  been  omitted,  in 

div,  5  Dowl.  595.  the  latter  part  of  the  section. 

{b)  It    was    observed    in    the  (c)  Ante,  vol.  1,  p.  605 ;  S.  C. 

course  of  the  argument,  that  the  12  M.  &  W.  8. 
word  "double"  before  "costs," 
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leference  to  such  Court;  and  from  and  after  the  time  men- 
tioned in  any  such  order  the  act  or  acts  under  which  such 
Court  is  now  constituted,  so  fiur  as  the  same  relate  to  the 
establishment  or  jurisdiction  or  practice  of  a  Court  for  the 
recovery  of  small  debts  or  demands,  shall  be  repealed,  but 
not  so  as  to  revive  any  act  thereby  repealed,"  &c.  Section  6 
enacts^  that  when  a  Court  shall  be  established  as  a  County 
Court  under  this  act,  all  former  acts  affecting  its  juris- 
diction shall  be  repealed  And  section  7  enacts,  ^^  that  all 
proceedings  in  execution  of  the  said  acts  or  any  of  them 
commenced  before  the  passing  of  this  act,  or  before  the  days 
severally  appointed  for  the  alteration  of  the  constitution  of 
the  said  Courts,  shall  be  as  valid  to  all  intents  and  purposes 
as  if  this  act  had  not  been  passed,  or  as  if  the  said  Courts 
had  not  been  altered,  and  may  be  continued,  executed,  and 
enforced  against  all  persons  liable  thereto  in  the  same 
manner  as  if  they  had  been  commenced  under  the  authority 
c£  this  act"  It  is  submitted  that  as  the  Isle  of  Wight 
Court  of  Requests'  Act  was  wholly  repealed  on  the  22nd  of 
April  last,  except  so  fiar  as  is  provided  by  the  7  th  section, 
the  present  application  cannot  be  considered  within  the 
provisions  of  that  section.  In  Chanington  v.  Meatherijigham 
and  Another  (a),  the  5  &  6  Wm.  4,  c.  50,  having  repealed 
the  13  Gea  3,  c.  78,  which  gave  treble  costs  to  parties  sued 
for  anything  done  in  piursuance  of  the  act,  on  a  nonsuit ;  a 
plaintiff  who  sued  parish  officers  for  an  act  done  under  the 
13  Geo.  3,  c.  78,  became  nonsuit  at  a  trial  which  took  place 
before  the  5  &  6  Wm.  4,  c.  50,  came  into  operation,  but 
judgment  was  not  signed  till  after.  And  it  was  held,  that 
the  defendants  were  not  entitled  to  treble  costs.  In  Wame 
V.  Beresford{li)y  the  defendant  pleaded  to  an  action  for 
goods  sold,  a  Court  of  Requests'  Act,  within  the  jurisdiction 
of  which  Court  he  was  resident.  After  plea  pleaded,  and 
before  trial,  the  Court  of  Requests'  Act  was  repealed,  and  it 
was  held  that  the  plaintiff  was  entitled  to  judgment  non 

(o)  2  M.  &  W.  228 ;  S.  C.  5  Dowl.  464. 
(&)  2  M.  &  W.  848. 


1847. 


Warbubg 
and  Otben 

V. 

Read. 
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1847.  obstante  veredicto.  That  case  is  strongly  in  favour  of  the 
Warburg  plaintifis.  The  Court  of  Requests'  Act  is  kept  alive,  so 
•nd  Othen     &r  as  to  give  validity  to  acts  actually  done  under  it ;  but 

Read.  this  is  an  attempt  to  extend  it  to  an  act  which  ought  to  have 
been  done  under  it 

SetoeU,  in  support  of  the  rule.  The  case  of  Bwrbidge  v. 
Marvin  (a),  is  a  conclusive  authority  on  the  two  first  points 
made.  [He  was  desired  by  the  Court  to  confine  himself  to 
the  last  point]  It  is  submitted  that  the  Court  of  Requests' 
Act  is  not  repealed  so  far  as  regards  the  present  case.  The 
Court  of  Requests'  Act,  section  40,  says,  that  **if  any 
action,"  &c.,  "  for  any  debt  recoverable  by  virtue  of  this  act 
in- the  said  Court  of  Requests,  shall  be  commenced  in  any 
other  Court;  the  plaintiff,"  &c,  '^in  such  action,"  &c., 
'^  shall  not  by  reason  of  a  verdict  for  him,"  &c.,  **  or  other- 
wise, have  or  be  entitled  to  any  costs  whatsoever."  Issuing 
a  writ  is  the  commencement  of  an  action;  and  here  the  writ 
was  issued  on  the  1st  of  December,  1846^  when  the  Court  of 
Requests  was  still  in  existence,  for  the  County  Court  was 
not  opened  till  the  22nd  of  March,  1847,  more  than  three 
months  after  the  issuing  the  writ  Then  this  is  the  case  of 
a  plaintiff  *^  commencing  "  an  action  in  another  Court,  than 
the  Court  of  Requests,  for  a  debt  recoverable  in  the  Court 
of  Requests ;  and,  therefore,  the  deprivation  of  costs  must 
follow;  unless,  indeed,  the  Court  of  Requests'  Act  was 
wholly  and  entirely  repealed  by  the  institution  of  a  local 
Court  under  the  Small  Debts'  Act  This,  however,  is  not  so, 
for  by  the  5th  section  of  the  County  Courts' Act,  it  is  enacted, 
**  that  firom  and  after  the  time  mentioned  in  any  such  order,  the 
act  or  acts  under  which  such  Court  is  now  constituted,  so 
&r  as  the  same  relate  to  the  establishment  or  jurisdictiony  or 
practice  of  a  Court  for  the  recovery  of  small  debts  or 
demands,  shall  be  repealed,"  &c.,  and  by  the  7th  section  of 
the  latter  act,  it  is  provided,  ^^  that  all  proceedings  in  execu- 
tion of  the  said  acts^  or  any  of  them  commenced  before  the 

(a)  Ante,  vol.  1,  p.  605 ;  S.  C.  12  M.  &  W.  8. 
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passing  of  this  act,  or  before  the  days  severally  appointed        1 S47. 
for  the  alteration  of  the  constitution  of  the  said  Courts,  shall     Warbitbo 
be  as  valid  to  all  intents  and  purposes  as  if  this  act  had  not     ^'^  Othen 

Vm 

been  proved,  or  as  if  the  said  Courts  had  not  been  altered,  Read. 
and  may  be  continued,  executed,  and  enforced  against  all 
persons  liable  thereto  in  the  same  manner  as  if  they  had 
been  commenced  under  the  authority  of  this  act^  Had  the 
plaintifis  brought  their  action  in  the  Court  of  Requests  it 
might  have  been  continued  under  this  section ;  and  as  they 
did  not,  but  sued  in  the  Superior  (/ourt,  whilst  the  Court 
of  Requests  existed,  they  became  immediately  disabled  from 
recovering  any  costs,  in  the  event  of  their  obtaining  a 
verdict,  and  the  right  to  enforce  that  disability  was  saved 
by  the  above  sections. 

Cur.  adv.  vult 

m 

WiGHTMAN,  J.— This  was  a  rule  calling  upon  the  plaintiflh 
to  shew  cause  why  the  execution  signed  herein  should  not 
be  set  aside,  and  why  the  plaintifis  should  not  bring  into 
Court  and  file  the  plea  roll,  so  that  the  defendant  might 
enter  a  suggestion  thereon,  that  the  debt  recovered  in  the 
action  did  not  amount  to  521,  and  that  the  defendant,  at  the 
time  of  the  commencement  of  the  action,  was  an  inhabitant 
o^  and  resident  at,  Newport,  in  the  Isle  of  Wight,  and 
liable  to  be  summoned  to  the  Isle  of  Wight  Court  of 
Requests^  pursuant  to  the  statute  in  that  case  made  and 
provided. 

It  appeared  that,  on  the  1st  of  December,  1846,  a  writ 
was  issued  at  the  suit  of  the  plaintiflBi  against  the  defendant 
in  an  action  of  debt,  which  was  served  on  the  28th  of  March, 
1847 ;  and  on  the  20th  of  April,  judgment  by  de&ult  was 
signed.  On  the  22nd  of  March,  a  County  Court  had  been 
appointed  to  be  held,  instead  of  the  Isle  of  Wight  Court  of 
Requests,  under  the  provisions  of  the  9  &  10  Vict  c.  95. 
It  was  said  in  answer  to  this  rule  that  the  9  &  10  Vict  c.  96, 
s.  5,  had  repealed  the  Isle  of  Wight  Court  of  Requests'  Act, 
which  deprives  a  plaintiff  of  costs  where  he  recovers  less  than 
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Warburg 
•nd  Others 

V. 

Read. 


5L  in  an  action  in  a  superior  Court,  on  a  debt  recoverable 
in  the  Court  of  Requests;  and  that  the  plaintifis,  therefore, 
were,  notwithstanding,  entitled  to  their  costs. 

The  Isle  of  Wight  Court  of  Requests'  Act,  the  46  Geo.  3, 
c.  Ixvi.,  s.  40,  enacts,  that  "if  any  action,"  &c.,  "for  any 
debt  recoverable  by  virtue  of  this  act  in  the  said  Court  of 
Requests,  shall  be  commenced  in  any  other  Court;  the 
plaintiff,"  &c.,  "in  such  action,"  &c,  "shall  not,  by  reason 
of  a  verdict  for  him,"  &c,  "  or  otherwise  have  or  be  entitled 
to  any  costs  whatever."  It  b  admitted,  that  when  this 
action  was  commenced,  namely,  on  the  1st  of  December, 
1846,  the  debt  was  recoverable  in  the  Court  of  Requests ; 
and  that  being  so,  it  seems  to  me  that  the  plaintifis  would 
not  be  entitled,  by  reason  of  a  verdict  for  them,  to  any  costs 
whatever,  the  words  in  the  Court  of  Requests'  Act  having 
reference  to  the  "commencement"  of  the  action.  At  the 
moment  when  the  action  is  "  commenced"  in  the  Superior 
Court,  the  plaintiff's  right  to  any  costs  whatever  is  taken 
away.  But  it  was  said,  that  here  the  plaintifis  had  not 
obtained  a  verdict,  and,  therefore,  the  act  did  not  apply. 
The  act,  however,  contains  the  words  "  or  otherwise,"  and 
the  case  of  Burbidge  v.  Marvin  {a)  is  a  conclusive  authority 
that  these  words  include  a  judgment  by  default  like  the 
present 

Then  is  the  Court  of  Requests'  Act  repealed  entirely 
and  absolutely  by  the  9  &  10  Vict.  c.  95,  s.  5  ?  It  appears 
to  me  that  it  is  not  The  repeal  clause  in  the  latter  act 
is  not  an  absolute  and  general,  but  a  qualified  and  re- 
stricted clause  of  repeal.  It  says,  that  "  from  and  after 
the  time  mentioned  in  any  such  order  the  act  or  acts  under 
which  such  Court  is  now  constituted,  so  fiir  as  the  same 
relate  to  the  establishment  or  jurisdiction,  or  practice  of  a 
Court  for  the  recovery  of  small  debts  or  demands,  shall  be 
repealed,  but  not  so  as  to  revive  any  act  repealed."  The 
clause,  therefore,  is  not  an  absolute  repealing  clause,  but 
only  so  far  as  the  act  repealed  related  to  the  establishment 

(a)  Ante,  vol.  1,  p.  605. 


TRINITY   TBHM,    10  VICT.  79 

or  jurisdiction,  or  practice  of  a  Conrt,  for  recovery  of  small        1 847. 

It,  therefore,  seems  to  me,  that  it  does  not  repeal  so  much     "^  Others 
of  the  46  Geo.  3,  c.  Ixvi.,  as  relates  to  depriving  the  plaintiff       Rkad. 
of  costs,  where  he  brings  his  action  in  the  Superior  Court 
for  a  debt  recoverable,  at  the  time  of  commencing  his  action, 
in  the  Court  of  Requests.     The  rule,  therefore,  will  be 
absolute,  the  defendant  undertaking  to  bring  no  action; 
otherwise,  the  rule  to  be  absolute  for  entering  the  suggestion 
only. 

Rule  absolute  accordingly. 


In  re  Constables  of  Hipperholme  cum  Briohousb. 

mIGOTT  moved  for  a  certiorari  to  remove  the  appoint-  A  certiorari 

ment  of  two  pmd  constables  by  justices  at  a  special  sessions,  to  brinff  up  a 

together  with  the  resolution  oi  vestry  on  which  it  had  been  JStej^^ 

founded,  or  the  copy  of  such  resolution  transmitted  to  the  ^ppomtment 

of  paid  con* 

justices,  under  the  5  &  6  Vict  c  109,  ss.  18  and  19  (a),  on  ttablet  under 

the  5&  6  Vict, 

(a)  5  &  6  Vict.  c.  109»'8.  18.  for  the  appointment  of  constables,  ^' i?^' ?'  *®' 

*'  That  it  shall  be  lawful  for  the  upon  receiving  from  any  parish  a  ^p.  ^f  g^^i, 

Testry  assembled  for  the  purpose  copy  of  any  such  resolution  as  resolution  for- 
of  making  such  return  as  afore-  .   aforesaid,  if  they  shall  be  satisfied .  y'r^  ^  ^°® 

said  to  resolve  that  one  or  more  with  the  amount  of  salary  agreed  special  sesgions, 

paid  constables  shall  be  appointed  to  be  paid,  shall  appoint  so  many  on  which  they 

for  their  parish ;  and  if  the  vestry  paid  constables  to  act  for  that  ^^^gnj. 

shall  so  resolve,  a  copy  of  the  parish  as  shall  be  agreed  to  by      But  it  will 

resolution,  and  of  the  amount  of  the  resolution,  or  if  the  same  ^  to  bring  up 

salary  which  the  vestry  shall  re-  resolution  shall  have  been  agreed  meg^^if 

solve  on  paying  to  such  constable  to  by  more  parishes  than   one  made  by  the 

or  constables,  shall  be  sent  by  adjoining  each  other,  may,  if  they  justices  in 

the  overseers  to  the  justices,  with  shall  think  fit,  appoint  the  same  ^ero  the 

the    return   herein-before    men-  paid  constables  to  act  conjointly  proceedings 

tioned/'  for  all  such  last-mentioned  pa-  ">  ^^  ***^« 

not  been  con- 
Sect.  19.    "  That  the  justices      rishes,"  &c.  ducted  in  con- 

at  the  session  of  the  peace  holden  formity  to  the 

58  Geo.  3. 

c  S9,  amended  by  the  59  Geo.  3,  c.  85,  a  poll  having  been  demanded  and  refused,  and  the 
resolution  beinff  carried  by  a  show  of  hands. 

A  cerdorari  being  granted  for  that  purpose,  it  is  competent  to  the  parties  moving  to  shew 
vpaa  affidavit  that  the  irregularity  in  the  proceedings  of  the  vestry  was  of  such  a  nature  as  to 
take  away  the  jurisdiction  of  the  justices. 


80  CASES   ON   POINTS  OF    PRACTICE^   Q.    B. 

1R47.        the  ground  that  the  proceedings  in  vestry  were  not  con- 

j[^^         ducted  in  conformity  to  the  58  Geo.  3,  c.  69,  amended  by. 

Constable  of    the  59  Gco.  3,  c.  85;  a  poll  havinsr  been  demanded  and 

HlPPBRHOLMJi.  . 

refused,  and  the  resolution  being  come  to  by  a  show  of 
hands. 

He  submitted  that  a  certiorari  would  lie  to  remove  the 
resolution,  as  no  appeal  was  given  by  the  statute,  and  the 
resolution  was  in  the  nature  of  a  judicial  act  [Coleridffe^  J. 
— Have  you  any  authority  to  shew  that  a  certiorari  will  lie 
to  remove  a  proceeding  in  vestry?]  There  is  no  case 
exactly  in  point  The  acts  before  the  5  &  6  Vict  c  109, 
generally  contained  clauses  of  appeal.  Here,  there  is  none ; 
and  if  the  resolution  is  invalid,  by  reason  of  a  poll  having 
been  refused,  the  overseers,  who  are  bound  to  make  the 
payments  of  the  salaries  of  paid  constables  out  of  the  poor 
rates,  ought  not  to  be  compelled  to  resist  the  objection. 
l^Coleridffey  J. — It  would  be  opening  a  great  door  to  litiga- 
tion, if  all  orders  of  vestry  could  be  brought  into  this  Court 
by  certiorari,  to  be  quashed,  whenever  their  validity  is  ques- 
tioned.] At  any  rate  the  certiorari  might  go  to  bring  up 
the  appointment  by  the  justices,  and  the  copy  of  the  resolu- 
tion of  the  vestry  transmitted  to  the  justices. 

Coleridge,  J. — You  may  have  a  certiorari  to  bring  up 
the  appointment  of  the  justices,  if  you  like ;  but  I  have 
great  doubt  about  the  rest  of  your  motion.  You  had  better 
see  if  you  can  find  any  case  on  the  subject 

On  the  following  day, 

jP^ott  renewed  his  motion,  stating  that  he  had  been 
unable  to  find  any  satisfactory  authority.  In  Regina  v. 
Coles  (a),  a  table  of  the  fees  and  allowances  to  be  taken  by 
the  clerk  of  the  peace  for  the  county  of  S.,  duly  settled 
and  approved  by  the  sessions,  and  confirmed  by  the  Judges 
of  assize,  under  stat  57  Geo.  3,  c.  91,  was  held  to  be  a 
judicial  proceeding,  removable  by  certiorari.    [^CoUridge^  J. 

(a)  S  Q.  B.  75. 
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— There,  however,   it  was  clearly  an  act  of  the   inferior        is 47. 
Court,]     The  copy  of  the  resolution  of  the  vestry  is  the  i^^^^ 

document  on  which  the  appointment  of  the  sessions  was  Constables  of 
made;  if  a  certiorari,  therefore,  goes  to  remove  the  latter,  it 
will  go  to  remove  the  former  alsa  [Cokridffe^  J. — That 
question  arose  with  respect  to  bringing  up  the  examinations 
on  a  certiorari  to  bring  up  an  order  of  removal  It  was 
done  in  one  case  (a),  but  we  intimated  our  opinion  in  a 
subsequent  case,  that  the  writ  had  issued  improvidently  (6), 
and  in  the  latter  case,  refused  to  grant  a  certiorari  for  the 
purpose.]  In  the  case  of  examinations  of  a  pauper  the 
sessions  do  not  keep  them  in  their  custody,  that,  therefore^ 
might  be  one  ground  why  the  Court  would  not  direct  them 
to  send  up  the  examinations,  and,  indeed,  was  relied  upon 
with  that  view,  on  shewing  cause  in  iZ^.  v.  Justices  qf 
Buckaghamskire  (c). 

Cur.  adv.  vtdi  {(fy 

Coi«ERiDOB,  J. — This  was  an  application  to  remove  the 
appointment  of  two  paid  constables  by  justices  at  a  special 
sessions;,  together  with  the  resolution  of  vestry  on  which  it 
had  been  founded ;  or  the  copy  of  such  resolution  transmitted 
to  the  justices  for  that  purpose  under  the  5  &  6  Vict.  c.  109, 
SB.  18  and  19.  I  expressed  an  opinion  at  the  time  the 
motion  was  made,  that  such  an  instrument  as  this  resolution 
of  vestry  is  not  properly  removable  by  certiorari,  and  I 
desired  Mr.  Pigott  to  search  for  any  authority  to  warrant 
its  removal  He  has  found  none,  nor  am  I  aware  of  any,  and 
the  principle  is  clearly  against  him,  for  certiorari  lies  pro* 
perly  to  remove  the  proceedings  of  some  Court  or  body 
acting  judicially. 

(a)  See  Reg.  v.  InkabitmUs  qf  2  G.  &  D.  560. 

Boiherham,  3  a  B.  776.  (c)  3  a  B.  800,  805 ;   S.  C. 

(6)  See  E*  parte  The  Overseers  2  G.  &  D.  560. 

iff  TbOertom,  3  Q.  B.  792,  798;  (iQThejadgrnent  was  delivered 

S.  C.  2  G.  &  D.  ,533.    See  also  on  a  subsequent  day,  by  fVigki^ 

Beg.  V.  Jmstiees  qf  BMekmgham^  man,  J.,  for  Coleridge,  J. 
Mre,  3  a  B.  SOO,  807 ;  S.  C. 

VOL.   ▼•                                        O  IX   &  L. 
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1847.  The  writ,  therefore,  cannot  go  for  any  of  the  proceedings 

^[JJ^j^        at  vestry.     It  is  very  questionable,  indeed,  whether,  if  the 
Constables  of   resolution  were  before  this  Court,  the  grievance  of  which 

IIlPPRRHOLME.  1.  1 

the  party  complains  could  be  remedied  by  that  course ;  for 
the  grievance  complained  of  is,  the  refusal  to  take  a  poll, 
when  demanded,  and  the  having  decided  the  question  on 
the  shew  of  hands.  On  the  fiice  of  the  resolution  there 
would  be  no  objection  to  its  regularity,  and  it  is  very 
doubtful  whether  it  could  be  contended  that  there  was  any 
want  of  jurisdiction  in  the  vestry, — anything  more  than  an 
irregularity  in  the  course  of  their  proceedings  to  arrive  at 
it.  However,  if  that  could  be  shewn  by  affidavit,  on  the 
ground  that  the  irregularity  was  of  such  a  nature  as  to  take 
away  the  jurisdiction,  and  so  the  appointment  be  quashed ; 
that  may  equally  be  done  upon  the  mere  bringing  up  of 
the  appointment  by  the  justices,  for  which  the  writ  may 
certainly  go. 

Writ  granted  accordingly. 


Reqina  v.  Justices  of  Durham. 

A  RULE  had  been  obtained  in  Easter  Term  last,  calling 
on  the  justices  of  the  peace  for  the  county  of  Durham,  to 
shew  cause  why  a  mandamus  should  not  issue,  directed  to 
them,  commanding  them  to  enter  continuances  and  hear 
an  appeal  of  the  overseers  of  the  township  of  Danby, 
against  an  order  under  the  hands  and  seals  of  two  justices 
of  the  said  county  of  Durham,  for  the  removal  of  George 
Gansby,  Jane,  his  wife,  and  their  two  children,  (naming 
them)  from  the  township  of  Merrington  to  the  township  of 
Danby. 

giTon  for  the 

next  Biidsammer  Sessioiit,  bat  not  entered  or  heard  in  consequenee  of  negotiations  between  the 
contending  townships.  The  paaper  lumng  returned  to  the  ramoTiag  parish,  was  removed  a 
seooml  tase,  together  with  his  wife  and  children,  on  the  23rd  of  December,  under  the  same 
order.  The  appellant  township  then  appealed  to  the  Epiphany  Sessions,  1847,  against  the 
order;  JSWd;  that  the  appeal  was  too  late.  ^ 


Order  of 
removal  of  a 
man,  his  wife, 
and  children, 
in  March, 
1846.    In 
the  April 
foUowmg,  the 
man  alone  was 
removed  (the 
execution  of 
the  order  as 
to  the  wife 
and  children 
not  having 
been  sus- 
pended), and 
notice  of  appeal 
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It  appeared  from  the  affidavits,  that  the  ord^r  of  reiHoval 
was  made  in  March^  1846,  and  that  a  copy  thereof,  and  of 
the  examinations  on  which  it  was  founded,  was  served  on 
the  overseers  of  Danb;  on  the  27th  of  the  same  month. 
The  next  sessions  were  held  on  the  6th  of  April,  but  no 
appeal  was  entered  at  that  sessions.  On  the  22nd  of  April, 
Gransby  alone  was  removed  under  the  order  to  Danby, 
where  be  was  delivered  to  the  overseers,  and  a  certificati^ 
was  shewn  to  them  that  the  wife  was  unwell,  but  the  order 
itself  was  not  formally  suspended  as  to  her  or  the  children. 
Notice  of  appeal  was  given  on  the  29th  of  May  following, 
for  the  ensuing  Midsummer  Sessions.  A  negotiation  for 
adjusting  the  dispute  took  place  between  the  attorneys  of 
the  contending  townships.  This  negotiation  ultimately  went 
oft,  but  it  had  the  effect  of  preventing  the  appeal  from  being 
entered  or  heard  at  the  Midsummer  Sessions.  Gansby,  the 
pauper,  after  renuuning  two  days  in  the  union  workhouse, 
to  which  he  was  sent  by  the  appellant  township,  returned 
to  the  respondent  township,  and  there  maintained  himself 
and  his  family  until  the  December  following,  when  he  again 
became  chargeable.  He  was  then,  on  the  23rd  of  December, 
together  with  Jane  his  wife,  and  the  two  children  named 
in  the  order,  removed  under  the  same  order.  Against  the 
otder  and  this  last  removal  under  it,  an  appeal  was  entered 
and  respited  at  the  then  ensuing  Epiphany  Sessions,  and 
came  on  to  be  heard  at  Easter,  when  the  respondents 
objected  that  it  was  brought  too  late.  The  sessions  held 
this  objection  to  be  valid,  and  refused  to  hear  the  appeal. 
The  above  rule  having  been  accordingly  obtained. 


1847. 


Oranffer  now  shewed  cause.  The  sessions  acted  rightly 
in  refusing  to  hear  this  appeal  It  ought  to  have  been  tried 
at  the  Midsummer  Sessions,  and  the  appellants  ought  not, 
having  once  given  notice  of  appeal  against  this  order,  to 
lie  by,  and  afterwards  to  deliver  a  notice  of  a  fresh  appeal 
against  the  same  order.     As  respects  Gansby  himself,  it 

o  2 
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1847. 


Rbgina 

V. 

Justices  of 
Durham. 


must  be  taken  that  his  removal  was  acquiesced  in,  and,  if 
SO9  the  settlement  of  the  wife  and  children  being  derivative, 
would  follow  the  fate  of  his.     The  appellant  township  gave 
no  notice  that  they  did  not  intend  to  accept  the  removal 
as  to  the  wife  and  children. 


[The  Court  called  on] 

Heathy  to  support  the  rule.  It  is  admitted  that  a 
parish  cannot  appeal  twice,  first  on  the  service  of  the 
drder,  and  then  again  on  the  actual  removal.  Here, 
however,  there  has  been  but  one  appeal  actually  brought, 
although  notice  of  a  former  appeal  was  given,  but  not 
prosecuted.  The  question  is,  when  did  the  removal  take 
place  so  as  to  give  rise  to  the  right  to  appeal.  An  order 
may  be  bad  as  to  some  of  the  persons  therein  named,  and 
good  as  to  the  others  (a).  It  is  only  when  persons  whose 
settlement  is  disputed  are  removed,  that  a  grievance  can 
be  said  to  be  sustained,  and,  consequently,  the  right  to 
appeal  to  accrue.  The  acts  of  Parliament  giving  power  of 
appeal  are  to  be  construed  liberally.     Here  the  grounds  of 


(a)  An  order  may,  as  to  part, 
be  good  and  be  affirmed,  and,  as 
to  other  part,  be  bad,  and  be 
quashed ;  Arum^Comh.  478 ;  where 
Lord  Holt  says  of  an  order  to 
remove  several  families,  that  upon 
appeal,  the  sessions  may  reverse 
it,  quoad  one.  Wangford  v.Bran-' 
don,  Carthew,  449>  is  apparently 
the  same  case.  In  R.  v.  Trinity 
in  Chester,  2  Bott,  ca.  S67 ;  S.  C. 
2  Sess.  Cases,  74,  an  order  for 
removing  a  man,  his  wife,  and 
children,  but  not  stating  their 
ages,  was  allowed  to  be  good  quit 
the  father  and  his  wife,  though 
not  as  to  bis  children.  In  Reg,  v. 
All  Saints,  Newcastle-upon-Tyne, 
1  Q.  B.  428  ;  S.  C.  1  6.  &  D.  133, 


it  was  held  to  be  no  ground  for 
quashing  an  order  that  it  included 
and  removed  a  mother  and  son, 
having  each  a  separate  and  Miie- 
pendent  settlement.  There,  it  is 
manifest,  one  of  the  settlements 
might  be  good,  and  the  other 
bad.  In  R,  v.  Leeds,  1  Car., 
Ham.  &  Allen's  New  Sess.  Cases, 
257,  an  order  for  removing  a 
wife  and  four  children  was  held 
bad  as  far  as  concerned  the 
wife  and  two  of  the  children, 
but  good  as  to  the  other  two 
children  who  were  above  the  age 
of  nurture.  In  all  these  cases 
the  appeal  seems  to  have  been 
generally  against  the  whole  order, 
and  not  confined  to  part  of  it. 
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appeal  upon  the  second  occasion  may  have  been,  that  the 
woman  was  not  married  to  the  pauper,  of  that  the  children 
were  illegitimate.  [fFyfhtman,  J. — Your  notice  of  appeal  is 
against  the  order  generally,  and  not  against  the  removal  of 
the  wife  and  children  only.]  The  form  of  notice  is  always 
general.  The  removal  of  Gansby  alone  binds  us  as  to  his 
settlement  only,  and  the  removal  afterwards  of  the  wife  and 
children  is  a  fresh  grievance  (a).  If  this  rule  is  discharged, 
on  the  ground  that  the  appeal  is  too  large,  and  that  it  ought 
to  have  been  confined  to  part  of  the  order,  that  will  be 
requiring  greater  strictness  and  exactness  in  a  notice  of 
appeal  than  in  a  civil  pleading.  In  an  action  on  a  policy 
of  insurance  you  may,  under  a  declaration  for  a  total  loss, 
prove  and  recover  for  a  partial  loss. 


1847. 


Begina 

9. 

Justices  of 

DUEHAM. 


WiQHTMAN,  J. — Unless  I  am  satisfied  that  the  sessions 
were  clearly  wrong  in  refiising  to  hear  this  appeal,  this  rule 
must  be  discharged.  It  seems  to  me  that  I  should  be  going 
further  than  any  authority  has  yet  gone,  if  I  were  to  con- 
dder  the  appellants  not  out  of  time  under  the  circumstances 
of  the  present  case.  The  order  was  made  in  March,  1846, 
for  the  removal  of  the  pauper,  his  wife,  and  children,  and, 
in  the  following  month,  the  man  alone  was  removed,  and  a 
notice  of  appeal  given  for  the  next  Midsummer  Sessions 
against  the  order.  In  December  of  the  same  year,  the 
man  having  in  the  meanwhile  returned,  was  again  removed, 
together  with  his  wife  and  children,  under  the  same  order. 
Now,  when  the  order  was  served  in  March,  1846,  the 
parish  officers  of  Danby  were  entitled  to  appeal,  or  wait 
till  the  removal,  and  then  appeal.  It  appears  that,  in  point 
of  fact^  they  purposed  taking  the  latter  course,  although 
owing  to  some  negotiations  that  took  place,  the  appeal  was 


(a)  Under  the  old  law,  there 
coald  be  no  appeal  nntil  the  order 
was  executed;  per  Lord  EUen- 
boromgk,  C.  J.,  in  Rex  v.  Maryle- 


bone,  13  East,  60 ;  Rex  v.  Inhabit' 
touts  qf  Norton,  2  Stra.  831 .  See 
MUbrook  V.  St,  John*8,  Souths 
ampion,  2  Bott,  ca.  955. 
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never  entered  or  heard.  The  present  appeal,  however,  is 
neither  an  appeal  to  the  next  practicable  sessions  after  the 
order  made,  treating  the  order  as  the  grievance,  nor  to  the 
next  practicable  sessions  after  the  removal  of  the  pauper 
under  that  order.  I,  therefore,  think  that  the  appellants 
were  too  late,  and  the  present  rule  for  a  mandamus  must 
be  discharged. 


Rule  discharged. 
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Crimtp  Cerm. 


IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  Attorney  General  v.  Hallett.  1847. 

Information'  by  the  Attorney  General     The  first  Aninforma- 
coant  stated,  that  before  and  at  the  time  of  the  committing  Attorney  ^ 
of  the  offence  hereinafter  mentioned,  our  Lady  the  Queen  SSJX*  Q^n 
was  and  still  is  seised  in  her  demesne,  as  of  fee,  in  right  of  wtsfeised  in 

,  ,  fee  of  a  cortain 

her  Crown  of  England,  of  and  in  a  certain  forest  called  forest,  &c., 
Waltham  Forest,  within  the  county  of  Essex,  and  that  our  ^nd  all  ber° 
said  Lady  the  Queen,  and  all  her  ancestors,  Kings  and  f^*^*°J*' 
Queens  of  England,  and  their  assigns,  have  continually  held  continually 

held  and  en<- 

and  enjoyed  the  said  forest,  and  the  game,  of  wild  beasts  joyed  the  said 
and  fowls,  of  forest,  chase,  and  warren,  coming  and  arising  ^Il^ofwilV 

bMStsandfowli 
of  forest,  chase, 
and  warren,  coming  and  arising  from  the  said  forest,  and  all  rights,  &c.,  without  any  disturbance, 
title,  or  claim,  &c  :  that  the  defendant,  without  anv  lawful  warrant,  rieht,  or  title,  erected  a  fence, 
and  doff  a  ditch  in  and  upon  the  soil  of  the  said  K>rest,  to  wit,  in  and  around  one  hundred  acres 
of  lancH  being  parcel  of  and  within  the  said  forest,  and  encroached  and  usurped  thereon,  and 
separated  the  same  from  the  residue  of  the  said  forest ;  whereby  the  Queen  could  not  have 
and  enjoy  the  said  forest,  or  the  said  game,  and  the  said  rights,  bcc.,  in  as  full  and  ample  a 
manner  as  she  ought ;  to  the  great  injury  and  disturbance  of  the  Queen  in  the  said  forest,  and  to 
the  great  damage  and  destruction  of  the  vert  and  renison  of  and  in  the  said  forest,  &c.  Plea, 
^  diat  the  place  in  which,  &c.,  was  not,  nor  was  any  part  thereof,  parcel  of  or  within  the 
supposed  forest,  modo  et  forma.** 

ffeUj  on  demurrer  to  the  plea,  that  the  cause  of  action  was  ambiguously  stated,  and  that  the 
information  must  be  considered  in  the  nature  of  an  action  of  trespass  on  the  case  for  injury  to 
the  incorporeal  right  of  forest,  by  interfering  with  the  game  ;  and  that  therefore,  the  plea  was 
good,  the  defendant  not  being  bound  to  make  title  to  the  land. 

Held  also,  that  such  a  plea  would  bo  bad,  if  pleaded  to  an  information  of  intrusion  into 
iamd$  of  the  crown. 
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of  and  from  the  said  forest,  and  all  rights,  profits,  privileges, 
liberties,  and  franchises  appertaining  thereto,  without  any 
disturbance,  title,  or  claim  made,  or  pretended  thereunto, 
until  the  time  of  the  committing  of  the  offence  hereinafter 
mentioned,  and  that  our  Lady  the  Queen  still  of  right 
ought  to  have  and  enjoy  the  said  forest,  and  the  said  game, 
and  the  said  rights,  profits,  privileges,  liberties,  mS  firan- 
chises,x  in  as  full  and  ample  a  manner  as  hath  always  been 
accustomed :  that  R.  Hallett,  of  the  parish  of,  &c.,  to  wit, 
on  the  1st  day  of  January,  a.d.  1845,  and  on  divers  other 
days  and  times  afterwards  and  before  the  day  of  exhibiting 
this  information,  at  the  parish  aforesaid,  in  the  county  afore- 
said, without  any  lawful  warrant,  right,  or  title  in  that 
behalf,  unlawfully  erected^ and  made,  and  caused  to  be 
erected  and  made,  a  high  and  wide  fence,  and  dug  and 
made  a  deep  and  wide  ditch,  in  and  upon  the  soil  of  the 
said  forest,  to  wit,  upon  and  around  divers,  to  wit,  one 
hundred  acres  of  land,  situate  and  being  in  the  parish  afore- 
said, &c.,  and  being  parcel  of  and  within  the  said  forest,  to 
wit,  a  fence  of  the  height,  to  wit,  of  eight  feet,  and  of  the 
width,  to  wit,  of  six  feet,  and  a  ditch  of  the  depth,  to  wit, 
of  three  feet,  and  of  the  width,  to  wit,  of  six  feet,  and 
thereby  and  therewith  enclosed  a  great  part,  to  wit,  the  said 
one  hundred  acres  of  the  said  forest,  and  encroached  and 
usurped  thereupon,  and  separated  and  divided  the  same 
from  the  residue  of  the  said  forest,  and  wrongfully  and 
unjustly  kept  and  continued  the  said  fence  so  erected  and 
made,  and  the  said  ditch  so  dug  and  made  as  aforesaid,  and 
the  said  part  of  the  said  forest  so  separated  and  divided 
and  encroached  and  usurped  upon  as  aforesaid,  for  a  long 
time,  to  wit,  firom  thence  hitherto:  whereby,  and  by  reason 
of  the  premises,  our  Lady  the  Queen  cannot  have  and 
enjoy  the  said  forest,  and  the  said  game,  and  the  said  rights, 
profits,  privileges,  liberties,  and  franchises,  in  as  full  and 
ample  a  manner  as  she  of  right  ought  to  have  and  enjoy  the 
same ;  to  the  great  injury  and  disturbance  of  our  said  Lady 
the  Queen,   in  the  said  forest,  to  the   great  damage  and 
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destruction  of  the  vert  and  veniaon  of  and  in  the  said  forest, 
to  the  disinherison  of  our  Lady  the  Queen  in  the  premises, 
and  contraiy  to  the  laws  in  that  behalf. 

The  second  count  stated,  that  the  defendant  unkwfully 
kept  and  continued,  erected,  and  made  on  the  soil  of  the 
forest,  a  high  fence  and  deep  ditch,  to  wit,  around  one 
hundred  acres  of  land,  being  parcel  of  and  within  the  said 
forest,  whereby  a  great  part,  to  wit,  the  said  one  hundred 
acres  of  the  said  forest  were  then  enclosed  and  encroached 
and  usurped  upon,  and  separated  from  the  residue  of  the 
said  forest,  &c 

There  were  two  other  counts  similar  to  the  above. 

Flea :  that  the  said  place  in  which,  &c.,  was  not,  nor  was 
any  pert  thereof,  parcel  of,  or  within  the  supposed  forest,  in 
manner  and  form  as  in  the  said  first  count  alleged:  con- 
cluding to  the  country. 

There  were  similar  pleas  to  the  other  counts. 

General  demurrer  and  joinden 

The  points  for  argument  on  behalf  of  the  Crown  were — 
FiiBt,  that  the  pleas  are  not  pleaded  according  to  the  rules 
of  law  which  apply  to  pleadings  against  the  Crown.  As 
against  the  Crown,  a  defendant  can  only  either  plead  **  not 
guilty  "  by  the  common  law,  or  specially  plead  his  own  title 
by  the  statute  law;  and  that  each  plea  ought  to  shew  a 
sufficient  title  in  the  defendant,  if  it  was  intended  to  rely 
upon  such  title  against  the  Crown.  Secondly,  that  the  plea 
is  double  and  uncertain,  as  tending  to  raise  double  and 
uncertain  issues  in  this,  to  wit,  whether  the  locus  in  quo  is 
part  and  parcel  of  the  forest  of  Waltham,  and  whether  there 
b  any  such  forest 


1847. 


Attoeney 

OSNEIAL 
V. 

Hallbtt. 


The  Attorney  General  (Sir  J.  Jervis)  (a)  in  support  of  the 
demurrer.  No  such  plea  as  the  present  can  be  found  in 
any  book  of  entries  or  in  any  record.  The  ancient  writers 
differed  as  to  the  meaning  of  the  term  '^forest"    Lord 


(a)  Michaelmas  Term,  1846. 
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1847.  Coke  says  (a),  '*  A  forest  doth  consist  of  eight  things,  viz., 
of  soil,  covert,  laws,  Courts,  Judges,  officers,  game,  and 
certain  bounds."  Mamoood  (b)  says,  **  A  forest  doth  chiefly 
Hallett^  consist  of  these  four  things,  that  is  to  say,  of  vert,  venison, 
particular  laws  and  privil^es,  and  of  certun  meet  officers 
appointed  for  that  purpose,  to  the  end  that  the  same  may  the 
better  be  preserved  and  kept  for  a  place  of  recreation  and 
pastime,  meet  for  the  royal  dignity  of  a  prince."  [Parke,  B. — 
This  information  does  not  use  the  word  ^^  intrude."  It  differs 
Scorn  the  old  form.  The  precedent  in  Lord  Cokeys  Reports  (c) 
alleges  that  the  Crown  is  possessed  by  record.  The  reason 
assigned  for  requiring  a  defendant  to  plead  specially  is, 
because  the  title  of  the  Crown  is  of  record.]  The  present 
question  must  be  considered  as  at  common  law.  This  case 
is  not  within  the  21  Jac.  1,  c  14,  s.  1,  which  enacts,  '*  that 
whensoever  the  King,  his  heirs  or  successors,  and  such  from 
or  under  whom  the  King  claimeth,  and  all  others  claiming 
under  the  same  title  under  which  the  King  claimeth,  hath 
been  or  shall  be  out  of  possession  by  the  space  of  twenty 
years,  or  hath  not  or  shall  not  have  taken  the  profits  of  any 
lands,  tenements,  or  hereditaments,  within  the  space  of 
twenty  years  before  any  information  of  intrusion  brought 
or  to  be  brought,  to  recover  the  same ;  that  in  every  such 
case  the  defendant  or  defendants  may  plead  the  general 
issue,  if  he  or  they  so  think  fit,  and  shall  not  be  pressed  to 
plead  specially."  If  the  defendant  had  pleaded  "  not  guilty" 
under  that  statute,  the  Crown  would  have  succeeded,  on 
proof  of  possession,  at  any  time  within  twenty  years.  In 
The  Attorney  General  v.  Mitchell  (d),  it  was  held  that  the 
general  issue  might  be  pleaded  to  an  information  of  intru- 
sion, although  it  contained  an  averment  that  the  Crown 
had  been  in  possession  within  twenty  years.  The  defendant 
ought  either  to  have  denied  the  intrusion  by  plea  of  '^  not 
guilty,"  or  have  pleaded  "  non  intrusit,"  or  have  set  up  a 


(a)  4  Inst.  289. 

(6)  CRp.  1,  8.  2,  p.  41. 

vc)  The  case  of  Alton  Woods, 


1  Rep.  26,  a. 
id)  Hayes'  Rep.  551,  (Irish). 
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"moDstraiiB  de  droit  ;*  Coki^  Eniriei,  p.  372.  The  present 
plea  raiseB  the  question  of  parcel  or  no  parceL  Everything 
within  the  territoiy  of  the  forest  is  subject  to  forest  law,  but 
tfab  jdea  puts  in  issue  the  title  of  t|pe  Crown.  The  rule  of 
lawy  with  respect  to  prerogative  pleadingt  materially  diflPers 
fiom  that  of  pleading  by  the  subject  Even  if  the  Crown 
sUq^  a  seisin  in  fee,  an  intruder  must,  nevertheless,  make 
title;  LeiffhY.  Hndson(ay  In  the  case  of  Ax  v.  The  Bishop 
of  fForeuier {b)f  Vaughant  C.  J.,  says,  ''But  it  must  be 
agreed  there  axe  cases  in  which  the  King  may  desert  his  own 
title,  and  not  join  issue  upon  the  defendant's  traversing  the 
Bling's  title,  or  avoiding  it,  but  traverse  the  title  made  by 
the  defendant  in  his  bar,  which  is  directly  taking  a  traverse 
upon  a  traverse,  which  regularly  a  common  person  cannot 
do ;  nor  I  think  in  any  case,  but  where  the  first  traverse 
tendered  by  the  defendant  is  not  material  to  the  action 
brought,  as  in  the  case  of  waste  in  Long^  5  E.  4,  Bob.  Dighy 
and  Fitzherberfs  case^  and  Woodroffe  and  Codfotds  case, 
yiEUz.  Hob.,  foL  105.''  Again  (c),  ''If  the  Kmg  be  once 
seised,  his  Highness  shall  retain  against  all  others  who  have 
not  title,  notwithstanding  it  be  found  also  that  the  King  had 
no  title,  but  that  the  other  had  possession  before  him,  as  ap- 
peareth  in  37  Ass.,  p.  35,  which  is  pi.  1 1,  where  it  was  found, 
that  neither  the  Sang  nor  the  party  had  title,  and  yet  ad- 
judged that  the  King  should  retain ;  for  the  office  that  finds  the 
King  to  have  a  right  or  title  to  enter,  makes  even  the  Sang 
a  good  title,  though  the  office  be  false,  &c.  And  therefore 
no  man  shall  traverse  the  office,  unless  he  make  himself  a 
title ;  and  if  he  cannot  prove  his  title  to  be  true,  although 
he  be  able  to  prove  his  traverse  to  be  true,  yet  this  traverse 
will  not  serve  him."  An  information  of  intrusion  is  not  a 
proceeding  to  try  the  title  of  the  Crown,  but  is  in  the 
nature  of  an  inquisition  to  find  upon  what  ground  the 
defendant  intruded;  Norrisy.  Butler (d).  Before  the  statute 


1847. 


Attornit 
Obmeral 

9. 

Hallitt. 


id)  2  Dyer,  238,  b. 
{b)  Vaugh.  62. 


(c)  Page  64. 
id)  SaviUe.  4. 
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of  James  *^  not  guilty"  pleaded  to  an  information  of  intrusion 
was  no  more  than  non  intrusit ;  Heydon  v.  Wart  (a).  The 
same  law  applied  to  an  information  exhibited  by  a  common 
person  for  the  King,  ^d  if  in  that  case  the  defendant 
pleaded  in  bar  and  traversed  the  information,  the  King 
might  traverse  the  matter  in  bar,  and  was  not  bound  to 
maintain  the  matter  contained  in  the  absque  hoc ;  Rex  and 
Parker  v.  WM  (ft).  If  the  Crown  were  to  make  a  grant  of 
a  forest  the  grantee  could  not  take  it  qua  forest,  but  cmly  as 
free  warren.  Forests  were  originally  formed  by  perambu- 
lations which  have  been  established  and  made  good  by  acts 
of  Parliament  Great  complaints  were  formerly  made 
respecting  them,  and  commissioners  were  appointed  to 
ascertain  and  certify  their  metes  and  bounds;  4  hut.  302 ; 
Manwood,  38. 


fFtlks  contra.  The  plea  is  good  The  present  informa- 
tion differs  from  the  usual  form.  First,  it  does  not  shew 
title  in  the  Crown  by  record;  and,  secondly,  it  does  not 
properly  allege  an  intrusion,  but  only  states  that  the 
defendant  encroached  and  usurped  upon  the  forest  The 
case  of  Alton  Woods  (c)  shews  the  correct  form  of  informa- 
tion. This  is  not  like  the  case  of  an  information  of  intrusion 
upon  land,  for  there  a  plea  of  defendant's  seisin  in  fee  of 
the  land  would  afford  a  good  defence ;  but  a  plea  of  title 
would  be  no  answer  to  this  information.  It  is  argued  that 
this  case  is  not  within  the  statute  of  James ;  if  that  be  so, 
and  if  the  defendant  had  pleaded  ^*  not  guilty"  at  common 
law,  a  verdict  for  him  on  that  plea  would  have  put  the 
Crown  in  possession.  In  BurtorCs  Exchequer  Practice  (d)  it 
is  said,  **  The  ancient  course  of  the  Exchequer  hath  been, 
that  if  in  an  information  of  intrusion  into  lands  or  tene- 
ments the  defendant  pleads  'not  guilty/  he  shall  lose  the  pos- 
session ;  and  it  is  said  that  the  reason  of  this  course  is,  first,  for 
that  regularly  the  Bang's  title  appeareth  of  the  record,  and, 


(6)  Saville,  66. 
(b)  Cro.  Jac.  480. 


(c)  1  Rep.  26,  a. 
(W)  Page  401. 
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therefore,  the  defendant  may  take  knowledge  thereof,  and 
the  rather  for  that  in  every  information  of  intrusion,  it  is 
specified  of  whose  possession  the  lands,  &c.,  were :  but  if 
the  defendant  plead  *  not  guilty,'  the  King's  learned  counsel 
cannot  know  the  defendant's  title  to  provide  to  answer  the 
same,  as  the  defendant  may  do  to  the  King's  tide;  4  InsL 
116 ;  Dyer^  7 ;  JEHz.  238."  If  the  statute  of  James  applies 
to  incorporeal  hereditaments,  and  the  Crown  could  shew 
a  possession  within  twenty  years,  the  defendant  would  be 
excluded  fix)m  giving  evidence  of  title*  The  defendant 
contends,  that  the  locus  in  quo  is  not  parcel,  but  a  purlieu 
of  the  forest.  In  Comyiis  Dig.y  tit.  **  ChoLSt^  (L  1),  it  is 
said,  '^  For  in  the  time  of  Hen.  2,  Ric  1,  and  John,  many 
lands  adjoining  to  the  King's  forests  were  encroached  within 
the  forest,  which  by  charta  de  forestd,  I,  3,  made  17  John, 
and  confirmed,  9  Hen.  3,  were  to  be  disafibrested,  and 
afterwards  by  perambulations  made  in  the  time  of  Edw.  1 
and  Edw.  3  disafforested;  and  the  lands  so  disafforested  are 
named  the  purlieu  or  pourallee,  Manw.  319  to  365.  And^ 
therefore,  the  purlieu  of  a  forest  is  land  adjoining  to  a 
forest,  known  by  meers  immovable  upon  record,  which 
was  within  the  forest,  but  is  now  disafforested,  Manw*  318." 
In  the  same  book  tit.  ^^  Choie^  (A.  2)  it  is  said,  *'  So  by 
the  Stat  16  Car.  2,  c.  16,  the  meers,  limits,  bounds,  &c.,  of 
every  forest  shall  not  extend  beyond  what  were  taken  to  be 
so,  20  Jac.  I."  With  respect  to  the  objection  that  the  plea 
is  uncertain,  the  case  of  Eavestaffv.  Russell  (a)  shews  that 
the  use  of  the  word  '*  supposed"  does  not  render  it  bad. 


1847. 


Attorney 
General 

V. 

Halleit* 


jTfte  Attorney  General  in  reply.  If  the  locus  in  quo  is 
not  part  of  the  forest,  the  defendant  ought  by  his  plea  to 
have  shewn  in  what  way  it  was  disafforested.  The  present 
plea  puts  in  issue  the  tide  of  the  Crown,  and  also  denies  the 
encroachment  The  title  of  the  Crown  is  a  proceeding  in 
rem,  because  it  must  exist  either  by  record  or  office  found. 


Cur.  adv.  wilt. 
(a)  10  M.  &  W.  365 ;   S.  C.  1  Dowl.  960,  N.  S. 
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The  judgment  of  the  Court  was  delivered  by 
Parke,  B.  (a)  (after  stating  the  pleadings).  The  question 
which  arises  upon  each  of  these  counts  is  the  same.  If  this 
were  an  information  of  intrusion  into  the  lands  of  the 
Crown,  there  is  no  doubt  that  all  these  pleas  would  be  bad, 
for  it  is  clear  that  a  defendant  in  such  an  information  can- 
not deny  the  title  of  the  Crown.  He  must  shew  some  title 
in  himself  if  he  plead  specially.  On  such  an  information,  a 
defendant  is  supposed  to  be  in  possession  of  the  lands 
claimed  by  the  Crown,  and  he  must  maintain  his  possession 
and  shew  it  to  be  legal.  But  we  cannot  infer  from  any 
allegation  in  this  information  that  the  Crown  claims  the  soil 
of  the  locus  in  quo.  The  cause  of  action  is  ambiguously 
stated,  and  the  information  may  be  supported  by  evidence, 
shewing  the  title  to  the  soil  itself,  or  that  the  encroachment 
was  within  the  limits  of  the  Queen's  forestal  rights.  We 
have  searched  in  vain  for  authorities  in  point  upon  this 
subject,  nor  can  we  find  precedents  for  information  of  intru- 
sion into  a  forest.  It  seems  to  us,  after  much  consideration, 
that  we  cannot  look  upon  this  in  any  other  light  than  as  an 
information  in  the  nature  of  an  action  of  trespass  on  the 
case  for  an  injury  to  the  incorporeal  right  of  forest  by 
interfering  with  the  game;  and  if  so,  we  find  no  authority 
for  holding  that  the  defendant  is  bound  to  plead  title  to  the 
land  which  he  uses  in  such  a  way  as  to  be  injurious  to  the 
game.  We,  therefore,  think  that  our  judgment  must  be  for 
the  defendant 

Judgment  for  the  Defendant 


(a)  Trinity  Vacation*  1S47. 
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1817. 


LansdaXiE  V.  Clarke  and  Another. 
UEBT  for  goods  sold  and  delivered,  and  for  money  due  De  mivank  is 

,  a  good  rapU- 

OQ  an  account  stated.  cation  to  a 

Plea:  As  to  the  sum  of  Hi  ISs.  ed.  parcel,  &c-,  that  the  ^''^Jpui^ 
said  sum  was  and  is  a  certain  sum  or  demand  claimed  by  Act,  2  4  Geo.  2, 

/   a  40,  i.  12. 

die  plaintiff  firom  the  defendants,  for  and  in  respect  of  certain 
spirituous  liquors  by  the  plaintiff  supplied  to  the  defendants 
at  divexB  days  and  times  between,  &c.,  and  not  a  debt  or 
demand  for  or  in  respect  of  any  other  or  different  matter ; 
and  that  no  part  of  the  said  sum  hath  been  or  was  bon&  fide 
contracted  by  the  defendants  at  any  one  time  to  the  amount 
of  20f.  or  upwards.     Verification. 

Replication  de  injuria. 

Special  demurrer,  assigning  for  causes  that  the  plea  is  an 
absolute  bar  and  extinguishment  of  the  rights  of  action,  to 
whidi  it  is  pleaded,  and  shews  that  the  plaintiff  never  had 
any  right  to  sue  as  to  these  rights  of  action,  and  that  it  is 
not  in  excuse. 

Hawkins  in  support  of  the  demurrer.  The  plea  is  fitimed 
on  the  24  Gea  2,  c  40,  &  12,  which  enacts,  '*  that  no 
person  x>r  persons  whatsoever,  shall  be  entitled  unto  or 
maintain  any  cause,  action  or  suit  for,  or  recover  either  in 
law  or  equity,  any  sum  or  sums  of  money,  debt,  or  demands 
whatsoever,  for  or  on  account  of  any  spirituous  liquors, 
unless  such  debt  shall  have  really  been  and  bona  fide  con- 
tracted at  one  time,  to  the  amount  of  twenty  shillings  or 
upwards."  That  is  a  general  prohibition  against  the  sale  of 
spirits  in  small  quantities,  so  that  no  legal  and  valid  contract 
can  be  made  in  respect  of  them ;  Bumyeat  v.  Hutchinson  (a) ; 
Hughes  v.  Done{b).     The  plea  does  not  confess  that  any 

(a)  5  B.*&  A.  241.  (b)  1  Q.  B.  294;  S.  C.  4  P.  &  D.  70S. 
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1847.       debt  wasdue,  it  merely  admits  that  the  spirits  were  in  point 

Lanbdalb    ^^  ^^  supplied,  but  shews  that  the  defendants  were  never 

»•  indebted  for  them.     l^Aldersoriy  B. — There  was  a  contract  in 

and  Another,  form,  though  not  in  substance.     Piatt,  B. — The  statute 

uses  the  word  <'debt"].     In  Pelfy  v.  Bose  (a),  which  was  an 

action  to  recover  duties  imposed  by  the  Ramsgate  Harbour 

Act  (i),  the  defendant  pleaded  certain  facts  which  brought 

him  within  the  exempting  clause,  and  it  was  held  that  de 

injuria  could  hot  be  replied,  as  the  plea  did  not  set  up 

matter  of  excuse,  but  amounted  to  a  denial  of  the  existence 

of  a  debt     The  present  case  is  similar  in  principle. 

Ctnoling  appeared  to  support  the  replication,  but  was  not 
called  upon* 

Pollock,  C.  B. — ^The  replication  is  good.  The  plea 
confesses  a  contract,  but  seeks  to  excuse  the  liability  to  pay 
the  debt  by  reason  of  the  transaction  being  illegal  Accord- 
ing to  the  case  of  Cowper  v.  Garbett  (c)  de  injuria  is  a 
proper  replication  to  such  a  plea. 

Aldebson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  Plaintiff. 

(a)  Ante,  vol.  1,  p.  601 ;  S.  C.  (c)  13  M.  &  W.  33 ;  S.  C.  tmie, 

12  M.  &  W.  435.  vol.  1,  p.  969.    See  Washboun  v. 

(jb)  32  Geo.  3»  c.  Ixxiv.  Bwmnos,  pott,  p.  106. 
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1847. 

Britt  v.  Pashlet  and  Others. 

J.  RESPASS.  The  declaration  stated  that  the  defendants,  An  order  of 

with  force  and   arms,  &c.,  broke   and  entered  a  certain  conudneda 

dwelling-house  of  the  plaintiff,  and  then  forced  and  broke  ^^"^  "^ 

open,  broke  to  pieces,  damaged,  and  spoiled  divers  locks,  &c.,  either  party 

and  then  seized  and  took  divers  goods  and  chattels,  to  wit,  or  pro^^ecuting 

&c.,  and  then  cast  and  threw  the  same  about,  and  then  \^J^  ^  J^^°' 

carried  away  the  same  out  of  the  said  house,  and  cast  and  Court  of  law 

•^  'or  equity. 

threw  the  same  upon  the  ground,  &c.  ^tid,  that  the 

The  defendants  pleaded  (wid.  other  pleas)  fourthly  to  the  ^S^^^t 

whole  declaration,  that  the  dwelling-house  in  which,  &c.,  ^3^that7he 

was  the  dwellinff-house,  soil,  and  freehold  of  some  of  the  pontiff  could 

,  ,  not  have 

defendants,  wherefore  they  in   their  own  right,  and  the  judgment 
other  defendants  as  their  servants,  and  by  their  command,  veredicto, 
broke  and  entered  the  dwelling-house;   and  because  the  *^^F^< 
sud  goods  and  chattels  were  wrongfully  in  the  dwelling- 
house,  the  defendants  seized  and  took  them,  and  a  little 
cast  and  threw  them  about,  &c.,  and  removed  them  out  of 
the  house  to  a  small  and  convenient  distance,  and  there 
left  them  for  the  use  of  the  plaintiff,  &c   Verification,  &c. 

To  this  plea  the  plaintiff  replied,  that  the  dwelling-house 
was  not  the  soil  and  fi'eehold  of  the  defendants ;  upon  which 
issue  was  joined. 

The  cause  came  on  for  trial  at  the  Derbyshire  Summer 
Assizes,  1846,  when  it  was,  with  all  matters  in  difference, 
referred  to  arbitration,  the  costs  of  the  cause  to  abide  the 
event,  and  the  costs  of  the  reference  and  award  to  be  in 
the  discretion  of  the  arbitrator.  The  order  of  reference 
contained  the  following  clause: — "And  it  is  ordered  by 
and  with  such  consent  as  aforesaid,  that  neither  party  do 
bring  or  prosecute  any  action  or  suit  in  any  Court  of  law 
or  equity  against  the  said  arbitrator,  or  against  each  other, 
for  any  matter  concerning  the  premises  so  as  aforesaid 
referred." 

vou  V.  u  J).  &   L. 
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The  arbitrator  having  found  the  issue  on  the  above  plea 
for  the  defendants,  a  rule  was  obtained,  calling  on  them  to 
shew  cause  why  judgment  should  not  be  entered  for  the 
plaintiff  non  obstante  veredicto,  as  to  the  goods  and  chattels 
mentioned  in  the  declaration. 


Humfrey  shewed  cause.  The  plaintiff  is  precluded  by 
the  terms  of  the  submission  from  moving  for  judgment  non 
obstante  veredicta  Chownes  v.  Brawn  (a)  decided,  that 
where  an  order  of  reference  contains  a  clause  restraining 
the  parties  from  bringing  a  writ  of  error,  they  cannot  move 
in  arrest  of  judgment.  Though  in  the  present  case  the 
submission  does  not  in  terms  mention  a  writ  of  error,  the 
words  "any  action  or  suit  in  any  Court  of  law"  are  sufficient 
to  include  it  In  Steeple  v.  Bonsall  (b)y  it  was  held  that 
the  arbitrator's  power  was  complete  and  final,  and  that  after 
an  award  made,  it  was  not  competent  for  the  plaintiff  to 
move  for  judgment  non  obstante  veredicto,  without  reference 
to  any  special  clause  restraining  the  parties  from  bringing  a 
writ  of  error. 


Whitehurst  and  Miller y  in  support  of  the  rule.  Since  the 
costs  of  the  cause  abide  the  event,  the  plaintiff  is  entitled  to 
have  the  proper  judgment  entered  on  the  record*  The  arbi- 
trator had  no  power  to  order  judgment  non  obstante  vere- 
dicto ;  Angus  v.  Redford  (c).  He  could  only  find  the  facts,  and 
the  Court  will  give  the  proper  judgment  Chownes  v.  Broum 
was  decided  on  the  ground  that  the  submission  contained 
an  express  stipulation  that  the  parties  should  not  bring  a 
writ  of  error.  In  Steeple  v.  Bansall,  it  does  not  appear 
what  the  terms  of  reference  were.  In  Manser  v.  Heaver  (d) 
the  Court  said,  "that  if  there  appeared  a  defect  on  the 
face  of  the  award,  it  might  be  taken  advantage  of  to 
invalidate  a  judgment  and  execution,  as  well  as  to  prevent 


(ff)  Ante,  vol.  2,  p.  706. 

(b)  4  A.  &  E.  950. 

(c)  U    M.  &  W.  69;   S.  C. 


2  Dowl.  736,  N.  S. 
(cQ  3  B.  &  Ad.  295. 
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an  attachment,  though  after  the  time  for  setting  aside  the 
award.'^  There  seems  no  reason  why  the  Court  should  not, 
in  like  manner,  award  judgment  non  obstante  veredicto. 

Alderson,  B. — Steeple  v.  Bonsallia)  governs  this  case. 
Tliere  the  question  was,  whether  the  plaintiff  could  have 
judgment  non  obstante  veredicto  on  a  bad  plea.  It  was 
aigued  that  the  parties  ought  not  to  be  prevented  from 
taking  the  opinion  of  the  Court  as  to  the  legal  effect  of  the 
finding  in  the  award.  But  the  Court  said,  that  the  arbi- 
trator  **had  power  to  do  what  the  Court  could  do,  and 
his  award  therefore  put  an  end  to  the  proceedings."  If  the 
plaintiff  could  not  reverse  the  judgment  by  writ  of  error, 
he  cannot  have  judgment  non  obstante  veredicto. 

Pollock,  C.  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 
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Britt 

V. 

Pashlky 
and  Others. 


Rule  discharged. 


(a)  4  A.  &  £.  950. 


BousFiELD  V.  Edge. 

X  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  ToadecU- 

why  interlocutory  judgment  signed  herein  should  not  be  uining  a  " 

set  aside  for  irregularity.      The  declaration  contained   a  a^^JJ^^Lalngt 

count  on  a  bill  of  exchange  by  indorsee  against  indorser,  indoreer  of  a 

and  also  a  count  for  money  due  on  an  account  stated.  change,  and 

The  defendant,  who  was  under  terms  of  pleading  issuably,  gtated"  a^e"° 

pleaded  in  the  following  form :— And  the  defendant,  by  [endant  under 

*  ^  «5  .  terms  of  plcad- 

his  attorney,  says,  that  he,  the  defendant,  did  not  ing  issuably, 

indorse  the  said  bill,  in  manner  and  form  as  in  the  said  first  «<  And  the 
count  mentioned.     Conclusion  to  the  country.  &c.!"8ay8!*that 

And  as  to  the  last  count  of  the  said  declaration,  the  }»edidnot 

indorse  the 
bill  in  manner 
and  form  as  in  the  first  count  mentioned,  &c. ;  and  as  to  the  last  count,  the  defendant  says  that 
be  did  not  promise,"  &c.   The  plaintiff  having  treated  the  first  plea  as  non  issuable,  and  signed 
judgment,  the  Court  set  uide  the  judgment  for  irregularity. 

H  2 
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1847.        defendant  says,  that  he  did  not  promise  in  manner  and 
g'"JP'^""^^     form,  &c.     Conclusion  to  the  country. 

^'  The  plaintiff  signed  judgment  on  the  ground  that  the 

first  plea  not  being  in  terms  confined  to  the  first  count, 
must  be  taken  as  pleaded  to  the  whole  declaration,  and 
was  therefore  non-issuable.  The  present  rule  having  been 
obtamed  to  set  aside  that  judgment. 

Prentice  shewed  cause.  The  judgment  is  regular.  The 
first  plea  having  no  formal  commencement  to  limit  it  to 
the  first  count,  is  pleaded  to  the  whole  declaration ;  Puimjf 
v.  Swan  (a).  A  plea  in  form  pleaded  to  the  whole  declara- 
tion, but  applicable  to  one  count  only,  is  not  an  issuable 
plea;  Parratt  v.  Goddard{b).  A  defendant  who  is  under 
terms  of  pleading  issuably,  must  not  plead  so  as  to  invite  a 
demurrer ;  Hughes  v.  Poole  (c).  If  "  never  indebted"  be 
pleaded  to  a  declaration  containing  a  count  on  a  bill  of 
exchange,  and  also  a  count  for  goods  sold,  the  plaintiff  may 
treat  the  plea  as  a  nullity,  and  sign  judgment;  Setoell  v. 
Dale  (d).  There  is  a  further  objection  to  these  pleas,  that 
they  are  not  in  conformity  with  the  rule  to  plead  several 
matters  which  confined  the  denial  of. the  indorsement  to 
the  first  count  only. 

The  Attorney  General  and  Tliompsony  in  support  of  the 
rule.  Since  the  rule  of  HiL  Term,  4  Wm.  4,  pt  IL  r.  9, 
pleas  need  not  have  any  formal  commencement,  and  it  Is 
evident,  from  the  conclusion  of  this  plea,  that  it  is  pleaded 
to  the  first  count  only,  for  it  traverses  the  indorsement  "  in 
manner  and  form  as  in  the  first  count  mentioned."  In  Vere 
V.  Goldsborough  {e)  it  was  held,  that  the  omission  to  confine 
a  plea  to  the  particular  count  to  which  it  applied,  did  not 
entitle  the  plaintiff  to  sign  judgment.    It  does  not  appear 

(a)  2  M.  &  W.  72 ;   S.  C.  6  6  M.  &  G.  271. 

Dowl.  296.  (d)  8  Dowl.  309. 

{b)  1  Dowl.  874,  N.  S. ;  S.  C.  (e)  1  Bing.  N.  C.  353 ;  S.  C. 

9  M.  &  W.  468.  1  Scott,  265. 

(c)  6  Scott,  N.  R.  959 ;  S.  C. 


9. 
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whether  in  that  case  the  defendant  was  under  terms  of  1847. 
pleading  iflBoably ;  that»  however^  would  make  no  difference,  bocsfikld 
The  cases  cited  on  the  other  side  proceeded  on  the  ground, 
that  unless  the  pleas  went  to  the  whole  declaration,  there 
would  have  been  part  of  the  declaration  unanswered,  and 
upon  which  the  plaintiff  would  have  b^en  entitled  to  sign 
judgement.  Wcrley  v.  Harrison  (a)  shews,  that  an  informality 
like  the  present  can  only  be  taken  advantage  of  by  special 
demurrer. 

Per  Curiam  (b). — ^The  rule  must  be  absolute.  The  plea 
may  be  bad  on  special  demurrer,  but  that  does  not  warrant 
the  plaintiff  in  signing  judgment  as  upon  a  non-issuable 
plea. 

Rule  absolute  (c). 

(a)  3  A.  &  E.  669 ;  S.  C.  5  N.  (c)  See  Eddison  v.  Peagram, 
k  M.  173.                                           ante,  vol.  4,  p.  277. 

[b)  PoUock,  C.  B.,  Alderson,  B. 


Cook  v.  Motlan. 

A  SSUMPSrr  for  the  use  and  occupation  of  certain  rooms  Atmiipiit 
and  apartments  of  the  plaintiff  by  the  defendant,  together  JJjJa*©wjupLtion 
with  certun  household  goods,  furniture,  and  other  neces-  offurnwhed 

...  apartments. 

saries,  goods,  and  chattels  of  the  plaintiff,  in  and  parcel  of  a  Plea,  that 
certain  dwelling-house,  by  the  defendant  at  his  request,  and  defendant 
by  the  soffsrance  and  permission  of  the  plaintiff,  for  a  long  ^!j^^^'** 
space  of  time  before  then  elapsed,  used,  and  occupied,  &c.,  by  the  per- 
together  with  certain  household  furniture  and  other  neces-  plaintiff,  he 
saries,  goods,  and  chattek  of  the  plaintiff  therein  being,  &c.  at  tenant*^*™* 
Plea:  That  before  the   defendant  held   and  occupied,  jnder« demise 

•  from  A.  B.  ; 

used  and  enjoyed  the  said  rooms  and  apartments,  household  that  while  he 

so  held  them, 
A.  B.  assigned 
all  her  interest  therein  to  the  plaintiff;  that  the  occupation  in  the  declaration  mentioned  was  a 
cootinuation  of  the  tenancy  under  A.  B.,  and  that  tne  defendant  paid  A.  B.  the  money  in  the 
dedaration  mentioned  without  notice  of  the  assignment,  and  that  defendant  never  eipressly 
promised  to  pay  the  plaintiff  the  money  in  the  declaration  mentioned  :  Hdd  bad,  as  amounting 
to  the  general  iaaoe. 
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1847*        furniture  and  necessaries,  goods  and  chattels,  by  the  sufier- 
i^^'^^Z'^^    ance   and  permission  of  the  plaintiff,  he   had  held  and 
V*  occupied,  possessed,  and  enjoyed  the  same  by  the  sufferance 

and  permission  of  one  A.  B.,  as  tenant  to  the  said  A.  B., 
nnder  a  demise  thereof  heretofore,  to  wit,  on,  &c.,  made  by 
the  said  A.  B.  to  the  defendant,  the  same  then  being  the 
rooms,  apartments,  household  furniture,  necessaries,  goods 
and  chattels  of  the  said  A.  B. ;  and  whibt  the  defendant  so 
had  held,  used,  occupied,  possessed,  and  enjoyed  the  said 
rooms,  apartments,  household  furniture,  necessaries,  goods 
and  chattels,  by  the  sufferance  and  permission  of  the  said 
A.  B.,  as  her  tenant  as  aforesaid,  under  the  said  demise, 
and  before  the  use  and  occupation  in  the  declaration  men- 
tioned, to  wit,  on,  &c.,  the  said  A.  B.  assigned  and  granted 
to  the  plaintiff  all  her  estate,  interest,  and  property  in  the 
said  rooms,  apartments,  household  furniture,  necessaries, 
goods  and  chattels,  and  in  reversion  thereto  of  her  the  said 
A.  B.,  expectant  on  the  determination  of  the  said  demise ; 
and  the  use  and  occupation  in  the  declaration  mentioned 
was  and  is  a  use  and  occupation  after  the  said  grant  and 
assignment  in  continuation  of  and  under,  and  by  virtue  of 
the  same  tenancy  and  demise  under  which  the  defendant  so 
held  the  same  under  the  said  A.  B.  as  aforesaid.  And  the 
defendant  further  saith,  that  after  the  use  and  occupation, 
and  after  the  defendant  became  indebted  in  respect  thereof 
and  before  the  commencement  of  this  suit,  &c.,  to  wit,  on, 
&c.,  the  defendant  paid  to  the  said  A.  B.,  and  the  said 
A.  B.  then  accepted  of  the  defendant  a  large  sum  of  money, 
to  wit,  the  amount  of  the  monies  in  the  declaration  men- 
tioned, in  full  satisfaction  and  discharge  of  the  said  monies, 
and  of  all  damages  and  causes  of  action  in  respect  thereof 
And  the  defendant  further  says,  that  no  notice  was  given  to 
him  of  the  said  grant  and  assignment  by  or  on  behalf  of  the 
plaintiff,  so  being  the  grantee  and  assignee  thereunder  at  any 
time  before  or  at  the  time  of  the  said  payment,  nor  did  he 
the  defendant  ever  attorn  or  become  tenant  to,  or  assent  or 
agree  to  have,  hold,  use,  occupy,  possess,  or  enjoy  the  said 
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room8y  apartments,  household  furniture,  necessaries,  goods,  1847. 
and  chattels,  or  any  of  them,  or  any  part  thereof,  as  tenant 
thereof  to  the  plaintiff,  or  otherwise,  under  or  of  the  plaintiff, 
or  bj  his  sufferance  or  permission ;  nor  did  he  ever  expressly 
request  the  plaintiff  to  suffer  or  permit  him,  the  defendant, 
to  hare,  hold,  use,  occupy,  possess,  or  enjoy  the  same,  or 
any  of  them,  or  any  part  thereof,  nor  did  he  ever  expressly 
promise  the  plaintiff  to  pay  him  the  money  in  the  declara- 
don  mentioned.     Verification. 

Spedal  demurrer,  assigning  for  cause  that  the  plea  was 
an  argumentative  denial  of  the  promise  alleged  in  the 
declaration,  and  amounted  to  the  general  issue. 

Creasy^  in  support  of  the  demurrer.  The  plea  amounts 
to  the  general  issue.  It  is  an  argumentative  denial  of  such 
an  occupadon  by  the  sufferance  of  the  plaintiff  as  would 
raise  an  implied  promise  to  pay  him.  The  assignee  of  a 
landlord  has  no  right  of  action  against  the  tenant  in  posses- 
sion to  recover  rent,  until  after  notice.  This  plea  alleges 
that  the  defendant  never  had  notice,  which  is,  in  fact,  a 
denial  that  any  liability  to  pay  rent  to  the  plaintiff  ever 
arose.  In  Moss  v.  GaOimore  (a),  it  was  held  that  a  mort- 
gagee, after  giving  notice  of  the  mortgage  to  a  tenant  in 
possession,  under  a  lease  prior  to  the  mortgage,  is  entitled 
to  the  rent  in  arrear  at  the  time  of  the  notice,  as  well  as  to 
what  accrues  afterwards,  and  he  may  distrain  for  it  after 
such  notice.  So  also  in  WcddiUme  v.  Bamett  (J),  which  was 
an  action  for  use  and  occupation,  it  was  held  that  the 
defendant  might,  under  the  general  issue,  give  in  evidence 
that  the  plaintiff  had  mortgaged  the  premises  before  the 
defendant  came  into  occupation,  and  that  the  mortgagee  had 
given  notice  to  the  defendant  not  to  pay  to  the  plaintiff  any 
rent  becoming  due  after  such  notice.  Lumhy  v.  Hodgson  {c) 
is  to  the  same  effect.     In  Burrowes  v.  Gradin  (d),  Wight- 

(a)  1  Doog.  279.  (c)  16  East,  99- 

{ft)  2  Scott,  763 ;  S.  C.  2  Bing.  \d)  Ante,  vol.  1,  p.  218. 

N.  C.  53S ;  4  Dowl.  347. 


104  CASES   ON    POINTS   OF    PRACTICE,    EXCH. 

1847.        man^  J.,  in  delivering  judgment,  says,  "Whenever,  there- 
CooK        ^^^^^  *  mortgagor  conveys  his  estate  to  a  mortgagee,  the 

,,  ••  tenants  of  the  former  become  tenants  of  the  latter,  subject 

Moylan.  .  ,  ^  " 

to  all  the  ordinary  incidents  to  such  a  relation,  amooggt 
which  is  that  of  being  liable  to  an  action  for  use  and  occupa- 
tion to  recover  arrears  of  rent,  accruing  after  the  mortgage^ 
and  remaining  unpaid  after  notice  of  the  mortgage  is  given." 
Besides,  the  plea  contains  an  averna^nt  that  the  defendant 
never  expressly  promised  the  plaintiff  to  pay  him  the 
money  in  the  first  count,  except,  &c.  There  is  no  distinc- 
tion in  pleading  between  an  express  and  an  implied  promise ; 
Kinder  v.  Paris  (a).  The  allegation  is,  therefore,  a  denial  of 
the  promise  in  the  declaration. 

HawkinSy  contra.  As  to  the  last  point,  the  allegation  in 
the  plea  denies  an  express  promise,  not  an  implied  one. 
The  defendant's  object  is  to  negative  all  liability  by  shewing 
that  he  never  held  the  premises  under  an  express  contract, 
while  the  previous  part  of  the  plea  shews  that  no  implied 
contract  could  arise. 

Per  Curiam  (b).  We  think  the  allegation  in  the  latter 
part  of  the  plea  renders  it  bad,  as  amounting  to  the  general 
issue.  The  defendant  may,  however,  amend,  by  striking 
those  words  out ;  otherwise  there  must  be  judgment  for  the 
plaintiff. 

Amendment  accordingly. 

(a)  2  H.  Bl.  563,  n. 

(6)  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  and  Platl,  B. 
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1847. 

Washbourm  v.  Burrows. 
I^OVENANT  on  an  indenture  for  payment  of  250Ly  and  Covenant  for 

,  ,  payment  of 

interest  on  demand.  Sso/.  and 

The  defendant  pleaded,  thirdly,  that  before  the  making  aJS^""* 
of  the  indenture,  it  was  corruptly  and  airainst  the  form  of  ?*«•»  ^^^ 

A  '^    '^  .     .  *^e  covenant 

the  statute  agreed  Vf  and  between  the  plaintiff,  W.  B.  was  entered 
Cliffe,  and  the  defendant,  that  the  plaintiff  should  lend  and  guance  ofan 
advance  to  W.  B.  Cliffe  and  the  defendant  the  sum  of  200t,  ^^""^  "^P: . 

'  tract,  by  which 

and  that  the  plaintiff  should  forbear  and  rive  day  of  pay-  tJ>e  defendant 

affreed  to  oav 

ment  thereof  to  the  said  W.  B.  Cliffe  and  the  defendant  more  than  5^ 
until  demand  of  repayment  thereof  by  the  plaintiff;  and  5^y^°intcrert, 
that  upon  such  demand  of  repayment  thereof,  W.  B.  Cliffe  ™  ^'***  *^« 

*^  I  .  payment  was 

and  the  defendant  should  then,  for  the  loan  of  the  said  sum  secured  by  a 

deed  wherebv 

of  200Ly  and  for  giving  the  day  of  payment  thereof,  give  the  defendant 
and  pay  to  the  plaintiff,  more  than  lawful  interest  at  and  JoJJJJJ^Jh^"^ 
after  ihc  rate  of  5L  per  cent,  per  annum  on  the  said  sum  of  plaintiff,  by 

,,.  ,  n        1  1-  1^  -1     way  of  security, 

200/1,  that  IS  to  say,  the  sum  of  50/.,  makmg,  together  with  ceruin  per- 
the  sum  of  200t  so  to  be  lent  and  advanced  as  aforesaid,  the  ^^  t^oOu ' 
sumof  250Zi  in  the  said  indenture  mentioned;  and  also  that  cropBofgra- 

then  growing 

W.  B.  Cliffe  and  the  defendant  should  pay  to  the  plaintiff  on  certain 
interest  at  the  rate  of  5L  per  cent,  per  annum  on  the  said  plication, 
som  of  250/.,  from  the  3lst  day  of  May,  1845,  until  the  {JjI^^tM"^"" 
payment  of  the  sum  of  2oOt  in  the  said  indenture  men-  entered  into 

,  ■'  .  after  the 

tioned ;  and  that  for  securing  payment  of  the  said  sum  of  passing  of  the 
250Z.,  with  interest  thereon  as  aforesaid,  the  said  W.  B.  c.  37. 
Cliffe  and  the  defendant  should  make  and  seal,  as  their  act  ^,  ^^l^*  *^'* 

'  the  plea  was 

and  deed  respectively,  and  deliver  to  the  plaintiff  a  certain  §«»,  and  the 

replication 
bsid;  for  though 
the  terms  **  growing  crops**  might  mean  crops  to  be  sowed  by  the  owner  of  the  soil,  and 
deliirered  as  a  personal  chattel ;  yet  the  plea  prima  facie  shewed  an  usurious  contract  within  the 
12  Anne,  stat  2,  c  lb ;  and  if  the  plaintiff  relied  upon  the  2  &  3  Vict.  c.  37,  he  should  have 
replied  that  the  contract  was  entered  into  after  the  passing  of  that  act,  and  that  the  security  did 
not  relate  to  land. 

The  defendant  also  pleaded  fraud,  to  which  the  plaintiff  replied  de  injuria  Held,  a  good 
replication. 

Another  plea  stated  that  the  defendant  mortgaged  to  the  plaintiff  certain  goods  and  chattels, 
and  that  the  plaintiff  sold  the  same,  and  received  the  proceeds  of  the  sale,  and  thereby  satisfied 
bim^lf  iu  the  sum  of  2^0^  and  interest,  and  that  he  accepted  the  proceeds  in  full  satisfaction 
of  lUOl.  and  interest.  Replication,  that  the  plaintiff  did  not  sell  the  said  poods  and  chattels,  nor 
receive  the  proceeds  of  such  sale,  nor  pay  himself  the  sum  of  250/.  and  interest,  nor  accept  the 
said  proceeds  in  satisfaction,  &c.  :  Held,  that  the  replication  was  not  double. 
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1847.       indenture,  whereby  the  said  W.  B.  CliflFe  and  the  defendant 
Washboitrn  should  severally  covenant  with  the  plaintiff  to  pay  him  on 

„    ^'  demand  the  sum  of  2502^.  with  interest  thereon  as  aforesaid. 

Burrows. 

and  should  also  bargain,  sell,  and  assign  to  the  plaintiff  all 
the  goods,  chattels,  plate,  linen,  &c.,  then  in  and  about,  and 
belonging  to  the  dwelling-house  and  estate  in  the  occupa- 
tion of  the  said  W.  B.  Cliffe  and  the  defendant,  called  Rose 
Cottage,  in  the  parish,  &c.,  and  also  certain  crops  of  grass 
then  growing  on  the  land  of  a  certain  estate  called  the  Sheep- 
ing  House  Estate,  at  Mathon,  in  the  county  of  Hereford,  such 
goods,  chattels,  and  effects  to  be  severally  and  respectively 
enumerated  in  a  certain  schedule  or  inventory  to  be 
annexed  to  the  said  indenture.  [The  plea  then  set  out  a 
proviso  for  making  void  the  indenture  on  payment  of  the 
said  sum  of  250/1,  with  interest,  and  a  power  of  sale  in  case 
of  default  in  payment].  That  in  pursuance  of  the  said 
corrupt  and  unlawful  agreement  the  plaintiff  afterwards,  to 
wit,  on,  &c.,  lent  and  advanced  to  W.  B.  Cliffe  and  the 
defendant  the  sum  of  200Z.,  and  that  for  securing  the  re- 
payment thereof,  together  \\ith  the  said  sum  of  50L  and 
interest,  after  the  rate  aforesaid,  upon  the  said  sum  of  250L, 
so  to  be  paid  and  given  to  the  plaintiff  as  aforesaid,  on 
demand,  W.  B.  Cliffe  and  the  defendant,  in  further  pur- 
suance of  the  said  corrupt  and  unlawful  agreement,  then  to 
wit,  on,  &c.,  made  and  declared,  and  as  their  act  and  deed 
respectively  delivered  to  the  plaintiff  the  indenture  in  the 
declaration  mentioned,  whereby  W.  B.  Cliffe  and  the 
defendant  severally  covenanted  with  the  plaintiff  as  afore- 
said, for  payment  of  the  said  sum  of  250/.,  and  interest 
thereon  at  the  rate  aforesaid,  and  also  bargained,  sold,  and 
assigned  to  the  plaintiff  the  said  goods,  chattels,  plate,  linen, 
&c.,  and  tfie  said  crops  of  grass  growing  hereinbefore  men- 
tioned, and  which  were  severally  enumerated  in  a  schedule 
or  inventory  annexed  to  the  said  indenture,  subject  to  such 
proviso,  and  upon  the  terms  and  with  the  powers,  and  for 
the  purposes  and  in  the  manner  aforesaid ;  and  the  plaintiff 
then  accepted  and  received  the  said  indenture  so  made  and 
containing  the  several  matters  aforesaid,  of  and  from  the 
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W.  B.  Cliflb  and  the  defendaDt,  in  pursuance  of  the        184 7. 
said  corrapt  and  unlawful  agreement,  and  for  the  purpose,    Washbourn 
and  on  the  terms,  &c.   The  plea  then  averred,  that  the  sum     ^  ^  '* 
so  agreed  to  be  paid  for  interest  exceeded  5L  per  cent; 
whereby  and  by  force  of  the  said  statute  the  said  indenture 
was  and  is  wholly  void  in  law.     Verification. 

Fourth  plea:  that  the  alleged  indenture  was  obtained  by 
fiaud,  covin,  and  misrepresentation. 

The  fifth  plea  set  out  the  power  of  sale  on  default  of 
payment  of  the  sum  of  250il  and  interest,  and  averred  that 
after  the  nonpayment  thereof  the  plaintiff  sold  and  disposed 
of  the  several  goods,  chattels,  and  effects  in  the  said  inden- 
ture mentioned,  for  the  purpose  of  repaying,  satisfying,  and 
discharging  the  said  sum  of  250L,  and  the  interest  then  due 
thereon,  and  the  costs,  charges,  and  expenses  in  respect 
thereof  And  the  plaintiff  thereby,  and  by  means  of  the 
said  sale  and  disposal,  had  and  received  a  large  sum,  to  wit, 
50021,  being  the  proceeds  and  profits  of  the  said  sale  and 
dispoaal,  and  thereby  and  therewith  then  repaid,  satisfied, 
and  diflchaiged  to  him,  the  plaintiff,  the  said  sum  of  2602., 
and  all  interest  then  due  thereon,  and  all  costs,  &c.,  and  the 
plaintiff  then,  and  with  the  consent  of  the  defendant, 
accepted  and  received  the  said  proceeds  and  profits  of  the 
said  sale  and  disposal,  to  wit,  the  sum  of  5002.,  in  full  satis- 
faction and  discharge,  as  well  of  the  said  sum  of  250Ly  and 
all  interest  due  thereon,  as  of  all  damages  sustained  by  the 
plaintiff,  by  reason  of  the  alleged  breach  of  covenant. 
Verification. 

Replication  to  third  plea.  That  the  agreement, in  that 
plea  mentioned  was  made,  and  the  indenture  in  that  plea 
mentioned  was  executed,  after  the  passing  of  the  2  &  3  VicL 
c.  37,  and  whilst  the  said  act  was  in  force,  to  wit,  on  the 
81st  of  May,  1845.     Verification. 

To  fourth  plea,  de  injuria. 

To  fifth  plea :  that  the  plaintiff  did  not  sell  or  dispose  of 
the  said  several  goods,  chattels,  and  effects,  nor  did  the 
plaintiff,  by  means  of  such  sale  and  disposal,  have  or  receive 


0. 
Burrows. 
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1847.  the  said  monies,  being  the  proceeds  and  profits  of  the  said 
Warmrourn  ®^^®  *"^  disposal,  nor  did  he,  the  plaintiff,  thereby  or  there- 
with, repay,  satisfy,  or  discharge  to  him,  the  plaintiff,  tlie 
said  sum  of  250£,  and  all  interest  then  due  thereon,  and  all 
costs,  &c.,  nor  did  the  plaintiff  accept  or  receive  the  said 
proceeds  and  profits  of  the  said  sale  and  disposal,  in  fiiU 
satisfaction  and  discharge,  as  in  the  said  last  plea  mentioned, 
modo  et  forma,  &c. 

General  demurrer  to  the  replication  to  the  third  plea. 

Special  demurrer  to  the  replication  to  the  fourth  plea, 
assigning  for  causes  that  the  replication  was  inapplicable, 
inasmuch  as  that  plea  alleges  matters  which  render  the 
indenture  null  and  void  in  law,  and  not  merely  matters  in 
excuse  for  the  non-performance  of  the  covenants. 

Special  demurrer  to  the  replication  to  the  fifth  plea, 
assigning  for  causes  that  the  same  is  double  and  multifarious, 
inasmuch  as  it  attempts  to  put  in  issue  the  sale  and  disposal 
of  the  goods,  chattels,  and  effects  in  that  plea  mentioned, 
and  also  the  receipt  by  the  plaintiff  of  the  proceeds  and 
profits  of  the  sale  and  disposal  thereof,  and  also  the  plaintiff's 
defraying,  satisfying,  and  discharging  therewith  the  sum  of 
250Z.,  and  interest,  &c.,  and  also  the  acceptance  and  receipt 
by  the  plaintiff  of  the  proceeds  of  the  sale  and  disposal,  in 
full  satisfaction  and  discharge. 

Joinders  in  demurrer. 

Peacock,  in  support  of  the  demurrers.  The  replication  to 
the  third  plea  is  bad.  That  plea  shews  that  the  money  was 
lent  on  an  usurious  contract  The  2  &  3  Vict  c.  37,  repeals 
the  12  Anne,  stat.  2,  c.  16,  except  as  to  the  "loan  or  for- 
bearance  of  money  upon  security  of  any  lands,  tenements, 
or  hereditaments,  or  any  estate  or  interest  thereinJ"  A  crop  of 
growing  grass  is  an  interest  in  land ;  Crosby  v.  Wadsfoorth  (a). 
If  the  crop  were  such  as  to  come  within  the  definition  of 
fructus  industrialis,  that  should  have  been  alleged  in  the 

(a)  6  East,  602 ;  S.  C.  2  Smith,  559. 
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Implication ;  RodweU  v.  PkUKp$  (a).   For  aught  that  appears        1847. 
on  the  face  of  this  plea»  the  crop  of  grass  was  the  natural    Washbodem 
produce  of  the  soil     But  even  if  the  plea  does  not  shew     ^    ^' 
that  the  money  was  secured  on  an  interest  in  land,  it  is  a 
good  plea  of  usury,  for  it  brings  the  case  within  the  provi- 
fflons  of  the  12  Anne,  stat  2,  c.  16,  and  if  the  plaintiff 
relies  upon  the  proviso  contained  in  the  2  &  3  Vict  c.  37, 
he  should  state  in  his  replication  that  the  loan  was  not 
secured  on  an  interest  in  land.     The  statute  of  Victoria 
does  not  repeal  the  statute  of  Anne,  but  only  takes  out  of 
its  qperatiou  all  usurious  contracts,  except  such  as  relate 
to  land;  ThibauUY.  Gib$m{b). 

Secondly,  **de  injuria"  cannot  be  replied  to  a  plea  of 
fraud.  Such  a  plea  does  not  set  up  matter  of  excuse,  but 
shews  that  there  never  was  any  covenant  as  alleged  since 
the  deed  was  void  ab  initio.  [Aldersouy  B. — This  case 
cannot  be  distinguished  from  Camper  v.  Garbett{cy^, 

The  replication  to  the  last  plea  is  bad  for  duplicity.  The 
plaintiff  ought  either  to  have  traversed  the  sale  of  the  goods, 
or  the  receipt  of  the  proceeds  in  satisfaction.  By  putting 
both  in  issue,  the  defendant  is  compelled  to  prove  more  than 
is  necessary  for  his  defence ;  De  fFolfy.  Bevan  (d). 

Gray,  contriL  The  third  plea  does  not  shew  that  the 
loan  was  secured  on  an  interest  in  land.  The  allegation  of 
^  growing  crops  of  grass,"  may  mean  such  crops  as  are  not 
the  natural  produce  of  the  soil,  and  would  pass  to  the 
executor  and  not  to  the  heir;  or  it  may  mean  crops  of  grass 
then  growing,  but  to  be  afterwards  cut  and  delivered  as 
goods  and  chattels.  The  plea  may  be  construed  as  meaning 
either  natural  or  artificial  grass.  In  Crosby  v.  Wddsworth, 
the  contract  was  for  the  purchase  of  a  growing  crop  of  grass, 
to  be  mown  and  made  into  hay  by  the  vendee.     The  cases 

(a)  9  M.  &  W.   501 ;    S.  C.  vol.  1 ,  p.  969.    See  LansddU  v. 

1  Dowi.  885,  N.  S.  Clarke  and  Anotfier,  Ante,  p.  95. 

ib)  12  M.  &  W.  8S ;  S.  C.  ante,  (rf)  Ante,  vol.  2,  p.  345 ;  S.  C. 

vol.  1,  p.  253.  13  M.  &  W.  160. 

(c)  13  M.  &  W.  33 ;  S.  C.  ante, 
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1847.        cited  were  decided  on  the  Statute  of  Frauds (a)^  the  lan- 
Washbocen    8"^^  ^f  which  diflFers  from  the  2  &  3  Vict  c.  37.     The 
''•  judgment  of  Lord  Ellenborough  in  Crosby  v.  fVadsworth  (6) 

proceeded  upon  the  words  in  the  former  statute,  ^^any 
interest  in  or  concerning^  lands.  In  Evans  v.  Roberts  {c), 
Littledale,  J.,  says,  **  The  words  lands,  tenements,  and  here- 
ditaments, in  that  section  appear  to  me  to  have  been  used 
by  the  Legislature  to  denote  a  fee-«imple,  and  the  words, 
an  interest  in  or  concerning  them,  were  used  to  denote  a 
chattel  interest,  or  some  interest  less  than  the  fee-simple." 
The  plea,  however,  is  bad,  for  not  shewing  that  the  contract 
was  either  made  before,  or  exempt  from  the  operation  o^ 
the  2  &  3  Vict  c.  37.  Greater  strictness  is  required  in  a 
plea  than  in  a  declaration:  Turqtmnd  v.  Mosedon  {d).  It  is 
consistent  with  this  plea  that  the  plaintiff  may  not  have 
been  the  owner  of  the  soil,  but  have  purchased  the  crops  on 
the  condition  that  they  should  be  severed  by  the  owner  of 
the  soil. 

With  respect  to  the  second  point,  Cowper  v.  Garbett  (e)  is 
an  express  authority  to  shew  that  de  injuria  is  a  good  repli- 
cation in  this  case.  The  deed  is  not  absolutely  void  by 
reason  of  fraud,  but  voidable  only.  It  is  not  like  the  case 
of  a  deed  which  is  falsely  read  to  an  illiterate  person;  TTuy- 
roughgoo^s  case  (/).  The  title  of  a  purchaser  for  a  valuable 
consideration  is  valid,  though  he  purchased  of  one  who  had 
obtained  a  conveyance  by  fraud ;  Doe  d.  Bothell  v.  Martyr  {g). 
The  fraud  here  pleaded  is  only  such  fraud  as  would  avoid 
the  deed  as  against  the  perpetrator  of  the  fraud. 

Lastly,  the  traverse  taken  by  the  replication  to  the  fifth 
plea  is  not  too  large.  It  is  true  that  the  plaintiff  might 
have  put  in  issue  either  the  &ct  of  the  sale  or  of  the  pay- 
ment, but  be  is  not  bound  to  do  so.     A  replication  to  a 

(a)  29  Car.  2,  c.  3.  &  W.  604. 
(i)  6  East,  602 ;  S.  C.  2  Smith,  (e)  13  M.  &  W.  33 ;  S.  C.  amte, 

559.  vol.  ] ,  p.  969.     See  Lonsdale  v. 

(c)  5  B.  &  C.  829,  839 ;  S.  C.  Clarke  and  Another,  ante,  p.  95. 
8D.&R.611.  (/)2Rep.  9. 

(d)  9  Dowl.  282 ;  S.  C.  7  M.  (^)  1  N.  R.  332. 


TBDVITT  TERM,    10  VICT.  Ill 

plea  of  payment  may  deny  either  the  payment  or  acceptance        1 8^7. 
in  satisfaction,  but  it  is  usual  to  traverse  both;   JVM  v.    washmveii 
WeaJtherhy  (a).     In  the  case  of  De  Wolf  v.  Bevcai  (6),  the  •• 

plea  contained  matter  of  title,  and,  therefore,  came  within 
the  third  resolution  in  Crogate^s  case  (c). 

Peacoeky  in  reply,  cited  Pamfret  v.  Bicroft  {d). 

Cur,  adv.  vtiU. 

The  judgment  of  the  Court  was  now  delivered  by 
RoLFB,  B.  This  was  an  action  of  covenant  in  which  the 
plaintiff  declared  on  a  deed,  whereby  the  defendant  cove- 
nanted to  pay  to  the  plaintiff  2502.  and  interest  To  this  the 
defendant  pleaded  several  pleas,  and  the  third  plea  was,  that 
the  covenant  was  entered  into  in  pursuance  of  an  usurious 
contract,  by  which  the  defendant  agreed  to  pay  more  than 
52.  per  cent  by  way  of  interest,  and  that  the  payment  was 
secured  by  a  deed,  whereby  the  defendant  bargained  and 
sold  to  the  plaintiff,  by  way  of  security,  certain  personal 
chattels,  and  also  the  crops  of  grass  then  growing  on  certain 
lands  mentioned  in  the  deed ;  insisting,  therefore,  that  the 
covenant  was  void  under  the  statute  of  Anne.  To  this 
plea  the  plaintiff  replied,  that  the  contract  was  entered  into 
after  the  passing  of  the  statute  2  &  3  Vict  c.  37 ;  and  to 
thb  replication  there  was  a  general  demurrer. 

The  first  question,  therefore,  is,  whether  the  contract 
stated  in  the  plea  is  void  under  the  statute  of  Anne,  not- 
withstanding the  statute  of  Victoria.  It  certainly  is  void, 
if  the  plea  sufficiently  shews  that  the  security  consisted  in 
part  of  an  interest  in  land,  for  the  statute  of  Victoria  has  no 
application  to  such  securities.  Now,  part  of  the  property 
assigned  by  way  of  security  to  the  lender  of  the  money, 
consisted  of  certain  crops  of  grass  described  in  the  deed  as 

(a)  1  Scott,  477  s  S.  C.  1  Bing.      13  M.  &  W.  160. 
N.  C.  502.  (c)  8  Rep.  67. 

(6)  Ante,  vol.  2,  p.  345 ;  S.  C.         (cO  1  Saund.  321. 
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1847.       growing  on   a  certain  estate  called   the  Sheeping  House 
WASHbouKN  Estate,  and  it  was  argued  on  the  authority  of  Crosby  v. 
g    "^  Wadsworth  (a),  that  this  is  an  interest  in  land.  When  a  sale 

of  growing  crops  does,  and  when  it  does  not,  confer  an 
interest  in  land^  is  often  a  case  of  much  nicety;  but  cer- 
tainly, when  the  owner  of  the  soil  sells  what  is  growing  on 
the  land,  whether  natural  produce,  as  timber,  grass,  or 
apples ;  or  fructus  industriales,  as  corn,  pulse,  or  the  like,  on 
the  terms  that  he  is  to  cut  or  sever  them  from  the  land,  and 
then  deliver  them  to  the  purchaser,  the  purchaser  acquires 
no  interest  in  the  soil,  which  is,  in  such  case,  only  in  the 
nature  of  warehouse  for  what  is  to  come  to  him  merely  as  a 
personal  chattel.  The  doubt  here  is,  what  is  the  true 
meaning  of  the  plea  as  to  these  crops?  Mr.  Gray  argued, 
that  the  plea  would  be  satisfied  by  proving  that  the  plaintiff, 
not  being  the  owner  of  the  Sheeping  House  Estate,  was  yet 
entitled  to  the  grass  in  question,  as  having  purchased  it  on 
the  terms  that  it  was  to  be  severed  by  the  owner  of  the 
soil,  and  then  delivered  to  him  as  a  mere  personal  chattel ; 
and  we  are  inclined  to  attach  great  weight  to  this  argument, 
and  think  the  case  will  be  in  the  same  position  as  if  the 
plea  had  contained  no  reference  to  the  subject-matter  of 
the  security,  but  had  merely  alleged  that  the  covenant  sued 
on  was  void,  as  having  been  entered  into  pursuant  to  an 
usurious  contract  for  taking  more  than  5^  percent  interest 
Such  a  contract  would  clearly  be  void  under  the  statute  of 
Anne,  and  that  statute  being  still  in  force  the  plea  is  primft 
&cie  a  good  answer  to  the  plaintiff's  demand,  according  to 
the  principle  laid  down  in  ThibauU  v.  Gibson  (b).  The 
question  then  arises,  whether  the  plaintiff  gets  rid  of  the 
effect  of  the  statute  of  Anne  by  merely  stating  that  the 
contract  was  entered  into  after  the  passing  of  the  statute  of 
Victoria.  We  think  he  does  not  The  true  effect  of  the 
statute  of  Victoria  is,  to  except  from  the  operation  of  the 
statute  of  Anne  all  contracts  not  relating  to  land,  and  the 
defendant  has,  by  his  plea,  clearly  brought  the  case  within 

(a)  6  East,  602.  (6)  12  M.  &  W.  88. 
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the  operation  of  the  old  statute,  it  is  not  sufficient  for  the 
plaintiff  to  reply  that  which  may  or  may  not  bring  the  con- 
tract within  the  operation  of  the  statute  of  Victoria.  It  was  ^ 
incombent  on  him  to  aver  all  which  is  necessary,  to  shew 
that  the  statute  of  Anne  does  not  apply  to  the  question, 
namely,  that  the  contract  was  entered  into  after  the  passing 
of  the  statute  of  Victoria,  and  that  it  does  not  relate  to  land. 
The  replication  does  aver,  that  the  contract  was  after  the 
statute  of  Victoria,  but  omits  to  aver  that  it  does  not  relate 
to  land.  It  therefore  fails  to  shew  what  the  plaintiff  was 
bound  to  make  out,  namely,  that  the  statute  of  Anne  does 
not  apply.  On  these  grounds,  therefore,  even  adopting  Mr. 
Grcc^i  aigument,  as  we  are  inclined  to  do,  that  the  plea 
does  not  shew  affirmatively  that  the  security  did  comprise 
an  interest  in  land,  still  we  think  the  plea  is  good,  and  that 
the  replication  offers  no  sufficient  answer.  There  must, 
therefore,  be  judgment  for  the  defendant  on  the  third  plea. 

Two  other  questions  were  raised  in  the  argument  on  the 
fourth  and  fifth  pleas. 

The  fourth  plea  was  a  general  plea  of  firaud,  to  which 
there  was  a  replication  of  de  injurift,  and  the  defendant 
demurred  to  this  repUcation  as  inapplicable  to  an  action  of 
covenant;  but  we  were  all  of  opinion  at  the  time  of  the 
argument,  and  so  stated  that  there  was  no  distinction  in 
principle  between  this  case  and  the  case  of  a  bill  of  ex- 
change, as  to  which  de  injuria  has  been  held  to  be  a  good 
replication  to  a  plea  of  firaud  like  the  present;  Cowper  v. 
GarbM{a). 

In  the  fifth  plea,  the  defendant  states,  that  pursuant  to 
the  provisions  of  the  deed,  the  plaintiff  sold  the  property 
comprised  in  the  security,  and  by  means  of  the  proceeds  of 
the  sale  satisfied  himself  the  amount  of  his  debt  The 
replication  traversed  the  sale  and  payment  of  the  debt  by 
means  of  the  proceeds,  and  the  defendant  demurred  to  this 
for  daplici^.     But  we  are  all  of  opinion  that  this  is  not 

(a)  13  M.  &  W.  33. 

VOL.  T.  I  ».   &   L- 
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Burrows. 


1847.  double.  The  bar  set  up  is,  that  the  debt  has  been  satisfied 
y^^^^^jf  by  the  sale  of  the  mortgaged  property,  and  by  application  of 
the  proceeds  in  liquidation  of  the  debt.  This  is  in  truth 
only  a  special  plea  of  payment ;  and  though  several  items 
go  to  make  up  the  complex  fact,  yet  it  is,  in  truth,  but  one 
defence.  Judgment,  therefore,  will  be  entered  on  these 
last  two  pleas  for  the  plaintiff,  and  on  the  third  plea  for  the 

defendant 

Judgment  accordingly. 


Ida  Bcire 
facias  at  the 
toit  of  exe- 
cutors, the 
Court  refosed 
to  allow  judg- 
ment by  default 
to  be  entered 


up  on 
affidayit, 
which  omitted 
to  state  that 

Cbate  had 
n  ffranted; 
notwito- 
standing  the 
defendant  had 
notice  of  the 
proceedings. 


VoGEL  and  Another,  Executors  of  Ann  Vogel,  deceased, 

V.  Thompson. 

JfAILLER  moved  for  a  rule  absolute  for  judgment  upon 
a  scire  £Eu:ias,  on  the  sheriff's  return  of  nulla  bona,  and  in 
default  of  appearance.  The  affidavit  in  support  of  the 
application  stated  that  the  testatrix  recovered  judgment 
against  the  defendant  for  45t  14*.,  and  afterwards  died, 
having  by  her  will  appointed  the  plaintifis  her  executors: 
that  the  defendant  had  been  served  with  a  copy  of  the 
scire  facias,  and  with  notice  that  in  default  of  appearance, 
judgment  would  be  obtained  thereon.  But  the  affidavit 
did  not  state  that  probate  had  been  granted  to  the  plaintifis. 
It  was  submitted  that  such  statement  was  unnecessary, 
inasmuch  as  the  defendant  had  received  notice  of  the 
proceedings,  and  it  was  in  his  power  to  ascertain  whether 
probate  had  been  granted. 


Per  Curiam. — The  affidavit  is  not  sufficient  Before 
we  permit  judgment  to  be  entered  up,  we  ought  to  be  fully 
satbfied  that  probate  has  been  obtained. 

Rule  refused. 
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1847. 


Giles  v.  Hutt  and  Another. 
A   WRIT  of  audita  querel4  having  issued  in  this  case,         In  an  ■udiu 

qaereU,a 
role  for  a 

G.  Pollock  moved  for  a  rule  absolute  for  a  writ  of  »«P«*^«" 

ana  yenire 

supersedeas  to  the  sheriff  to  stay  execution,  and  also  for  a  fiunaa  is  ab. 

.  ,       -       solota  in  tho 

venire  &cias.  The  practice  appeared  to  be,  that  if  the  Snt  intunce. 
plaintiff  was  in  execution  the  process  was  by  scire  £Eu:ias, 
but  if  not,  a  venire  facias  issued.  The  following  authorities 
were  referred  to;  Thirtier  v.  Davies  (a) ;  Nathan  v.  CHks  (i) ; 
Cam.  Dig.  tit  "*  AvdSta  Querela,''  (E  1)  (E  5);  Fin.  Abr. 
"Audita  Querela,''  (N  2);  Noy's  Rep.  145;  FUz.  Abr.  283; 
RaMtaTsEntr.  97;  Beg.  Brev.  114. 

Pbk  CuBiAif. — The  rule  will  be  absolute  in  the  first 
instance. 

Rule  absolute. 

(o)  2  Saund.  137  n,  148  f,  6th  ed. 

(6)  6  Taunt.  558 ;  S.  C.  1  Marsh,  226. 


Baylbt  and  Another,  Executors  of  T.  R.  Batleit, 
V.  BucKLAND,  Gordon,  and  Others. 

M.  HIS  was  a  rule,  calling  on  the  plaintiffs  to  shew  cause  Where  a  de- 
why  the  judgment,  execution,  and  all  proceedings  subse-  ^^  served 
quent   to  the  writ  of  summons,  so  far  as  respected  the  '^?'^*'^^f"' 
defendant  Gordon,  should  not  be  set  aside,  and  why  the  toroey,  without 

ttnthnritv 

sum  of  368^  98.  7d.y  levied  upon  the  defendant  Gordon's  a^an  for 

hun,  if  the 
attorney  be 

inaolTent,  the  defendant  will  be  reliered  upon  equitable  terms,  provided  he  has  a  defence  upon 

the  merits.    But  if  the  attorney  be  solvent,  the  defendant  will  be  left  to  his  remedy  by  summary 

ap^icaSkm  against  him. 
naX  where  a  plaintifl^  without  serving  the  defendant,  accents  the  appearance  of  an  unauthorised 

attorney,  the  Court  will  set  aside  the  judgment  as  irregular,  with  costs,  and  leave  the  plaintiff 

to  recover  tboee  ootts  and  expenses  fitxn  the  delmquent  attorney. 

I  2 
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Bayley 
and  Another 

o. 
Bdcklano 
and  Othert. 


goods,  and  paid  by  him  into  Court,  should  not  be  repaid  to 
him  or  his  attorney. 

It  appeared  that  the  defendants  were  shareholders  in  the 
Vale  of  Neath  Brewery  Company,  and  that  the  action  was 
brought  on  a  promissory  note  for  575/.  4«.  I0d.y  made  by 
the  company  in  favour  of  the  plaintifiis'  testator.  The  writ 
of  summons  was  issued  on  the  18th  of  November,  1846; 
and  on  the  24th  of  the  same  month,  the  defendant  Buck- 
land,  who  was  the  managing  director  of  the  company,  wrote 
to  the  plaintifis'  attorney  the  following  letter: — 


"  Dear  Sir.  I  am  sorry  to  find  that  process  has  been 
issued  by  Mr.  Bayley's  executors  against  the  Vale  of  Neath 
Brewery  Company.  Mr.  George  Leeds,  of  Neath,  is  the 
solicitor  of  the  company,  and  will  accept  service  on  behalf 
of  all  parties,  and  act  for  them.  I  hope  you  will  not  allow 
any  unnecessary  expenses  to  be  incurred.  I  enclose  a 
check  for  25L  I9s.  GcL,  amount  of  costs  indorsed  on  the 
writ,  and  hope  to  settle  the  claim  before  any  greater 
expenses  are  incurred.  Please  to  acknowledge  the  receipt 
of  the  check,  addressed  to  the  company  at  Neath. 

**W.  H.  BUCKLAND." 

Mr.  Leeds  accordingly  caused  an  appearance  to  be  en- 
tered for  the  defendant  Gordon,  as  well  as  for  the  other 
defendants,  and  a  declaration  having  been  delivered,  issue 
was  joined  and  notice  of  trial  given,  when  Mr.  Leeds 
consented  to  a  Judge's  order  for  payment  of  the  debt  and 
costs  by  instalments.  Default  having  been  made  in  the 
payment  of  one  instalment,  judgment  was  entered  up  and 
execution  levied  on  the  goods  of  Gordon.  The  affidavit  of 
Gordon  stated,  that  he  was  never  served  with  any  writ  in 
this  action,  nor,  until  levy  made,  had  he  ever  knowledge  of 
any  such  action  having  been  brought,  or  of  any  writ  having 
issued  against  him,  or  of  any  appearance  having  been 
entered  for  him :  that  he  had  never  appeared  to  the  action, 
or  authorized  Mr.  Leeds  or  any  person  to  appear  or  cause 
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an  appearance  to  be  entered  for  him.  It  appeared  that 
Leeds  was  in  solvent  circumstances  and  a  person  of 
rility. 


Martin  {Skinner  with  him),  shewed  cause.  The  general 
rale  ]8y  that  where  an  attoipey,  without  authority,  has  entered 
SD  appearance  for  a  defendant,  the  Court  proceeds  as  if  the 
attcNrney  had  authority  to  do  so,  and  leaves  the  defendant 
to  his  remedy  against  the  attorney.  That  rule  was  laid 
down  in  an  Anonymous  case  in  SalkeUTs  Reports  {a)y  and 
has  since  been  invariably  acted  on.  In  that  case  Holts  C.  J., 
says^  ^  The  course  of  this  Court  is,  where  an  attorney  takes 
upon  him  to  appear,  the  Court  looks  no  ferther,  but  proceeds 
as  if  the  attorney  had  sufficient  authority,  and  leaves  the  party 
to  bis  action  against  him."  In  a  subsequent  Anonymous 
ease  {b\  the  rule  is  stated  in  similar  but  qualified  terms, — 
^  If  the  attorney  be  able  and  responsible,  we  will  not  set 
ande  the  judgment  The  reason  is,  because  the  judgment 
18  r^ular,  and  the  plaintiff  ought  not  to  suffer;  for  there  is 
DO  fiinlt  in  him ;  but  if  the  attorney  be  not  responsible  or 
suspicious,  we  will  set  aside  the  judgment ;  for  otherwise  the 
defendant  has  no  remedy,  and  any  one  may  be  undone  by 
that  means."  So  also  in  an  Anonymous  case  in  the  Modem 
Reports  (c)  it  is  said,  ^'If  an  able  and  responsible  attorney 
appear  for  another  without  a  warrant,  and  judgment  is 
against  him,  the  judgment  shall  stand,  and  the  party  shall 
be  put  to  his  action  against  the  attorney ;  but  if  the  attorney 
be  a  beggar,  or  in  a  suspicious  condition,  the  Court  will  set 
aside  the  judgment"  This  principle  has  been  acted  on  in 
several  recent  cases;  Stanhope  v.  Firmin(d);  Mudry  v. 
Newman  (e) ;  Williams  v.  Smith  (/) ;  Barber  v.  Wilkins  {g) ; 
Htdibart  v.  Fhillips  (A) ;  Hambridge  v.  De  la  Crouee  (i). 


Ca)  1  Salk.  86. 

(b)  1  Salk.  S8. 

(c)  6  Mod.  16. 

id)  3  Bing.  N.  C.  301. 
ie)  1  C,  M.  &  R.  402;  S.  C. 
Hom,  div.  2  Dowl.  6Q5. 


(/)  1  Dowl.  632. 

(g)  5  Dowl.  305. 

(h)  13  M.  &  W.  702;  S.  C. 
ante,  vol.  2,  p.  707. 

(t)  Ante,  vol.  4,  p.  466 ;  S.  C. 
3  C.  B.  742. 


1847. 


Baylby 

and  Another 

V. 

BaCKLANO 

andOthen. 
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Bayley 
and  Another 

V. 
BUCKLAND 

and  Othert. 


The  Attorney  General  in  support  of  the  rule.  It  cannot 
be  denied  that  there  is  some  authority  for  the  practice^  but 
still  the  Courts  have  not  invariably  acted  on  it  The  case 
in  Salheld  is  very  loosely  reported.  If  a  party  is  sued  for 
a  debt,  and  pays  the  amount  to  an  attorney  who  has  com- 
menced proceedings  without  authprity,  the  party  sued  is 
liable  to  pay  it  over  again ;  Robaon  v.  Eaton  (a).  On  that 
ground  the  Court  allowed  the  application  in  Hvbbart  v. 
Phillips  (6).  There  an  attorney  brought  an  action  without 
the  authority  of  the  plidntiff,  and  it  was  held  that  the 
defendant  might  apply  to  the  Court  to  stay  the  proceedings, 
and  compel  the  attorney  to  pay  the  costs  of  his  defence. 
The  rule  does  not  appear  to  be  founded  on  any  principle, 
and  the  practice  is  not  so  inveterate  as  to  preclude  the 
Court  from  examining  the  propriety  of  the  rule  as  stated 
in  Salhel^s  Reports, 

Cur.  adv.  vulL 


The  judgment  of  the  Court  was  delivered  by  (c) 
RoLFE,  B. — We  took  time  to  consider  this  case,  in  order 
that  we  might  determine  what  rule  it  might  be  proper  to 
lay  down  as  a  guide  to  similar,  cases  in  future.  There  is 
no  dispute  as  to  the  facts.  The  plaintifis  commenced  their 
action  against  the  several  defendants,  including  Mr.  Gordon, 
the  party  now  applying  for  relief;  they  served  some  of  the 
defendants,  not  including  the  applicant,  Mr.  Gordon,  vnth 
the  writ,  and  after  this  an  attorney  at  Neath,  Mr.  George 
Leeds,  was  instructed  by  the  parties  served  to  appear,  and 
did  appear  for  all  the  defendants,  except  a  person  of  the 
name  of  Clarke,  for  whom  an  appearance  was  duly  entered 
according  to  the  form  of  the  statute  by  the  plaintifis.  Mr. 
Leeds  then,  by  the  like  authority,  consented  to  a  Judge's 
order  to  stay  proceedings  on  payment  of  debt  and  costs. 
This   order  not  having   been    complied   with,  judgment 


(a)  I  T.  R.  62. 

(6)  13  M.  &  W.  702;    S.  C. 
nitte,  vol.  2,  p.  707. 


(c)  In  the  Vacation  after  Trinity 
Term. 
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against  all  the  defendants  was  signed^  and  execution  sued 
oot  Under  this  execution,  the  goods  of  Mr.  Grordon  were 
seized  by  the  sheriff,—- Mr.  Grordon  never  having  been 
served  with  the  writ,  and  having  given  no  authcmty,  direct 
or  indirect,  to  Mr.  Leeds  to  appear  for  him.  He  now 
applies  to  have  the  judgment  set  aside,  either  as  an  irregular 
judgment,  or,  if  a  regular  one,  then  on  an  affidavit  of  merits, 
and  on  payment  of  costs.  The  only  other  material  &ct 
mentioDed  in  the  affidavit  is,  that  Mr.  George  Leeds,  the 
attorney  by  whom  the  appearance  had  been  entered,  is  in 
solvent  circumstances. 

The  rule  of  law  hitherto  has  generally  been  considered 
to  be  as  stated  in  an  Ananymovu  ease  in  SalkeU,  86,  that 
"where  an  attorney  takes  upon  him  to  appear,  the  Court 
looks  no  further,  but  proceeds  as  if  the  attorney  had 
sufficient  authority,  and  leaves  the  party  to  his  action 
against  him  :^  but  they  qualified  it  in  Salheld,  88,  stating 
diat  the  judgment  was  regular,  ^^  but  if  the  attorney  be 
oot  responfflble  or  suspicious,  they  would  set  aside  the 
jodgment,  for  otherwise  the  defendant  has  no  remedy,  and 
any  one  may  be  undone  by  that  means."  It  must  be 
admitted  that  the  reasoning  is  not  very  clear,  by  which  the 
Court  arrived  at  the  conclusion,  that  in  so  doing  they  did 
justice  to  the  defendant;  for  the  non-responsibility  or  sus- 
[Rciousness  of  the  attorney  is  but  a  vague  sort  of  criterion 
of  safe^  to  the  defendant;  and  by  the  hypothesis,  the 
defendant  is  wholly  without  blame,  and  may,  notwith- 
standing, be  nuned.  It  is  true  the  plaintiff  is  equally 
blameless;  but  then  the  plaintiff,  if  the  judgment  be  set 
aside,  has  his  remedy  against  the  defendant  as  before,  and 
suffers  only  the  delay  and  possible  loss  of  costs. 

We  are  disposed  to  lay  down  a  different  rule,  and  to 
confine  the  liability  of  the  defendant  to  cases  in  which  the 
course  of  the  proceedings  has  given  him  notice  of  the 
action  being  brought  When,  therefore,  a  defendant  has 
been  served  with  process,  and  an  attorney,  without 
authority,    api)ears   for    him,    we   think    the    (^oiirt    must 
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Bayley 
and  Another 

9. 
BUCKLANO 

andOthm. 


proceed  as  if  the  attorney  really  had  aathority,  because 
in  that  case,  the  defendant  having  knowledge  of  the  suit 
being  commenced,  is  guilty  of  an  omission  in  not  appearing 
and  making  defence  by  his  own  attorney,  if  he  has  any 
defence  on  the  merits.  There  the  plaintiff  is  without 
blame,  and  the  defendant  is  guilty  of  negligence.  But 
even  in  that  case,  if  the  attorney  be  not  solvent,  we  should 
relieve  the  defendant  upon  equitable  terms,  if  he  had  a 
defence  upon  the  merits.  If  the  attorney  were  solvent,  it 
would  not  be  unjust  to  leave  the  defendant  to  his  remedy 
by  summary  application  against  him. 

On  the  other  hand,  if  the  plaintiff,  without  serving  the 
defendant,  accepts  the  appearance  of  an  unauthorized 
attorney  for  the  defendant,  he  is  not  wholly  free  from  the 
imputation  of  negligence,  for  the  law  requires  him  to  give 
notice  to  the  defendant  by  serving  the  writ,  and  he  has  not 
done  so.  The  defendant  there  is  wholly  free  from  blame, 
and  the  plaintiff  not  so ;  and  upon  the  same  principle  on 
which  we  before  proceeded,  we  must  set  aside  the  judgment 
as  irregular  with  costs,  and  leave  the  plaintiff  to  recover 
those  costs,  and  the  expense  to  which  he  has  been  put, 
from  the  delinquent  attorney,  by  summary  proceedings. 
The  case  of  Hubbart  v.  Phillips  (a)  is  an  authority  for  such 
an  application. 

Now  applying  these  principles  to  the  present  case,  it  is 
clear  that  the  judgment  is  irregular,  and  the  rule  must  be 
made  absolute  for  setting  it  aside. 

Rule  absolute. 


(•)  13  M.  &  W.  702. 


TBINITT  TERM,    10  TICT.  121 

1847. 

Roche  v.  Champain. 

Debt.     The  declaration  stated  the  defendant  to  be  AdaelmticNi 
indebted  to  the  plaintiff  in  the  sum  of  6/.  10*.  for  money  tahwd  oomite 
lent,  and  in  6i  10#.  for  money  had  and  received,  and  in  f*  "M»«y 
6L  lOi.  for  money  due  on  an  account  stated.  The  commence-  had  and  ro- 

gt    *       ■*     m        •  ••  1  06i¥6d»  and 

ment  of  the  declaration  was  m  the  usual  form,  stating  the  money  dae  on 

demand  to  be  the  aggr^ate  of  those  sums,  19£  10*.  Ste^^wujli 

The  only  plea  was  a  set-off  of  60/.  of  which  the 

"^   ''  oofendant  was 

The  particulars  of  demand  stated  the  action  to  be  brought  alleged  to  be 

1  <•>•«   « A      i*  1  indebted  to 

to  recover  the  sum  of  6/.  10*.  for  money  lent  the  plaintiff 

At  the  trial  before  the  undersheriff  of  Middlesex,  the  xhf  difridant 

defendant  proved  a  debt  due  to  him  from  the  plaintiff  above  pleaded  a  set- 

6L  10*.,  upon  which  the  undersheriff  directed  a  verdict  for  The  particulars 

the  defendant  dsSS^/.io.. 

A  role  nisi  had  been  obtained  to  set  aside  the  verdict  and  for  "w»«]r  lent. 

'  At  the  tnal» 

for  a  new  trial,  on  the  ground  of  misdirection.  the  defendant 

proved  a  set-off 
for62.10«. 

MiBer  shewed  cause.     The  defendant  is  entitled  to  retain  Jjerfffo!^. 
the  verdict     In  an  action  of  debt,  the  plaintiff  was  formerly  ^^  directed 
obliged  to  prove  the  whok  of  his  demand,  but  now  there  is  no  return  a  ver- 
distinction  in  that  respect  between  a  declaration  in  debt  and  defendant : 
assumpsit,  and  in  each  the  plaintiff  may  recover  the  amount  ^jf^^*' 
proved,  though  less  than  the  sum  claimed.     [AldersoUf  B. —  misdirection 
The  defendant  ought  to  have  pleaded  a  set-off  as  to  62L  lOs.  of  the  under. 
and  never  indebted  as  to  the  residue].    A  plea  in  confession  roi"for^now 
only  admits  so  much  as  the  plaintiff  is  bound  to  prove  in  ^'^  ''J'^!*  **;** 

•^  '^  ^     ^  ^  been  obtaiued, 

support  of  his  demand,  and  here  the  plaintiff  by  the  par-  was  made 
ticulars,  has  limited  his  claim  to  6/.  lOs,  The  amount  beyond 
that  may  be  considered  as  struck  out  of  the  declaration.  In 
Cousins  V.  Paddon  (a),  Parke,  B.,  says,  "  Whilst  it  was 
considered  to  be  law,  that  an  action  of  debt  on  simple 
contract  was  founded  on  one  entire  single  contract,  and 

(a)  2  C,  M.  &  R.  559. 


Champain. 
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that  the  plaintiff  could  not  recover  less  than  the  whole, 
doubtless  a  special  plea  of  payment  was  also  entire;  and  if 
the  full  amount  was  not  proved  to  be  paid,  the  plaintiff  was 
entitled  to  a  verdict ;  but  since  it  has  been  established  by 
several  casee^  that  the  demand  in  such  actions  is  divisible, 
and  the  plaintiff  may  recover  less,  and  since,  several  con- 
tracts may  certainly  be  included  in  a  demand  of  one  sum 
in  an  action  of  debt  on  simple  contract,  as  well  as  indebitatus 
assumpsit,  and  since  a  plea  of  payment,  whether  pleaded  to 
a  declaration  in  one  form  of  action  or  the  other,  must  have 
the  same  meaning,  and  does  not  of  necessity  import  that 
one  entire  sum  was  paid  at  one  time,  we  do  not  see  any 
satis&ctory  reason  why  it  may  not  be  considered  capable  of 
being  severed  in  one  case  as  well  as  the  other,  whether 
pleaded  to  the  whole  declaration,  or,  as  in  the  present  case, 
to  part**  It  is  not  usual  to  execute  a  writ  of  inquiry  in 
an  action  of  debt,  but  it  may  be  done  as  in  an  action  of 
assumpsit;  Arden  v.  ConneU{a). 

BomUy  in  support  of  the  rule,  referred  to  Rodgera  v. 
Maw  (&). 

Per  Curiam  (c).     The  rule  must  be  absolute  for  a  new 
trial. 

Rule  absolute. 

(a)  5  B.  &  A.  885.  (c)  PollocK  C.  B.,  Alderson,  B., 

(6)  Ante,  vol.  4,  p.  66  ;  S.  C.      Rol/e,  B.,  and  Piatt,  B. 
15  M.  &  W.  444. 


TRINITT  TRBUf    10  VICT.  123 

1847. 

Bbomaoe  and  Another  v.  Llotd  and  Another. 

Assumpsit.      The  declaration  stated^   that  the  de-  AdeoUratkm 
fendants,  on,  &c,  made  their  promissory  note  in  writing,  J^^^^ 
and   thereby  jointly  and  severally  promised  to  pay  one  "«*•.  their 
H.  Lloyd   Harries  (since  deceased),  or  order,   300/.   on  note,  and 
demand,  and  then  delivered  the  said  note  to  the  said  H.  L.  mited  to^ 
flames,  who  then  indorsed  the  said  promissory  note,  but  ^^,^|^x 
withoat  making  any  delivery  thereof;  and  afterwards  the  said  <'r  order  30(Mi ; 
E.  L.  Harries  died,  having  first  made  his  last  will  and  testa-  doned  the 
ment  in  wiitiDg,  duly  executed  and  attested  as  by  law  ^£^1^^^* 
required,  and  thereby  appointed  his  then  wife  Jane  Harries,  ^^]^. 
ezecmtrix  thereof,  who  after  the  death  of  the  said  H.  L.  that  after  his 
Harries,  duly  proved  the  said  will,  and  took  upon  herself  the  executrix 
ezecotion  thereof,  and  she  as  such  executrix  afterwards  for  Senc^eto 
flood  and  valid  consideration  to  her  as  such  executrix  as  ^  plaintiflb, 

.  .  to  wit,  by 

ifoiesaid,  transferred  the  said  note,  so  indorsed  as  aforesaid,  delirenr 
to  the  plaintifls,  to  wit,  by  delivery  thereof  to  them  by  her  ^^^  ^^^ 
as  such  executrix  as  aforesaid ;  of  all  which  the  defendants  5"  *^®"\,  , 

demurrer,  that 

then  had  notice,  and  then  in  consideration  of  the  premises  the  plaintiflb 
promised  to  pay  the  amount  of  the  same  note  to  the  plaintifis  to  sue  on  the 
according  to  the  tenor  and  effect  thereof,  and  of  the  said  ^^^' 
indorsement  and  delivery.     Breach,  nonpayment 

General  demurrer  and  joinder. 

The  defendants'  points  for  argument  were,  that  no  valid 
or  suflScient  transfer  of  the  promissory  note  is  averred  or 
shewn,  nor  does  it  appear  that  the  plaintifis  have  any  title 
to  sue  thereon. 

Phzpion^  in  support  of  the  demurrer.  The  delivery  of  the 
note  by  the  executrix  to  the  plaintifis,  after  the  death  of  the 
testator,  could  not  give  the  plaintifis  any  title  to  sue  on  the 
note.  In  MarsUm  v.  Allen  (a),  it  was  held,  that  an  indorse- 
ment meant  two  things,  namely,  the  writing  of  the  name  of 


!«)  8  M.  &  W.  4JH ;  S.  C.  1  Dowl.  442,  N.  S. 


V. 
LO 

and  Another. 
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1847.  the  party  transferring  the  bill  on  the  bill,  and  a  delivery  for 
Bromage  ^®  purpose  of  completing  such  transfer.  Here  the  writing 
and  Another  by  the  testator  of  his  name  on  the  note,  was  a  mere  inchoate 

Lloyo  act,  which  could  not  be  rendered  complete  by  the  subsequent 
delivery  by  the  executrix.  [Platt^  B. — In  Rex  v.  Lambtan  (a), 
fFoad,  B.,  says,  '^It  is  clear  that  a  special  indorsement  does 
not  transfer  the  property  in  bills  until  they  are  delivered 
over*^.  An  indorsement  of  a  bill  by  an  executor  does  not 
bind  the  assets  of  the  testator;  Childs  v.  Mamns  (b) :  a  fortiori 
a  bare  delivery  by  an  executor  without  indorsement,  will 
not  transfer  a  title  to  sue  on  the  note. 

The  Court  called  on 

Keating  to  support  the  declaration.  On  general  demurrer 
there  is  a  sufficient  allegation  of  an  indorsement  of  the  note. 
It  is  stated,  that  the  executrix  ^'transferred  the  note  so 
indorsed  to  the  plaintifls,  to  wit,  by  delivery  thereof  to  them 
by  her  as  such  executrix  as  aforesaid."  That  allegation 
means  a  transfer  in  the  only  way  in  which  a  right  to  sue 
could  be  given,  namely,  by  indorsement  and  delivery. 
[AldersoUy  B. — The  promise  is  to  pay  according  to  the 
tenor  and  effect  of  the  said  indorsement,  viz.  a  delivery  by 
the  executrix  of  a  note,  indorsed  by  the  testator].  The 
videlicet  does  not  control  the  operation  of  the  word 
** transfer;"  Hammond  v.  CoUs  (c).  A  "  transfer"  may  mean 
either  an  indorsement  or  an  assignment;  the  latter  word  is 
used  in  the  statute  3  &  4  Anne,  c.  9. 

Secondly,  the  writing  of  his  name  on  the  note  by  the 
testator,  and  the  delivery  by  his  executrix,  pass  the  property 
in  the  note,  and  entitle  the  plaintiffs  to  sue.  If  the  testator 
had  delivered  the  note  without  indorsement,  the  indorsement 
of  the  executrix  would  have  reference  to  the  delivery; 
Watkins  v.  Maule  (d).  [Rolfe^  B. — In  that  case  there  was  a 
delivery  of  the  note  for  a  valuable  consideration,  and  that 

(a)  5  Price,  428,  442.  (c;  1  C.  B.  916 ;   S.  C.  a$ite, 

(6)  2  Brod.  &  Binf?.  460;  S.  C.      vol.  3,  p.  164. 
5  Moore,  282.  (d)  2  Jac.  &  W.  237. 
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created  an  equitable  right,  which  entitled  the  holder  to  call       1847. 
on  the  executor  for  a  formal  transfer].  If  a  note  is  transferred     bromagb 
without  indorsement  before  bankruptcy,  the  holder  may    •"<*  Another 
call  on  the  bankrupt  or  his  assignees  to  indorse  it ;  Smith       Lloyo 
T.  PSehering  (a);  Arden  v.  WaikmsQi),    In  many  instances 
an  executor  may  adopt  and  ratify  the  debts  of  his  testator; 
WhiieheadY.  Taylor  (c). 

Fhip$on  in  reply.  The  word  **  transferred"  does  not  mean 
that  the  note  was  indorsed  and  delivered.  The  true  con- 
struction of  the  declaration  is,  that  the  defendants  agreed  to 
pay  the  amount  of  the  note  according  to  the  delivery.  (He 
was  then  stopped  by  the  Court). 

Pollock^  C.  R — There  must  be  judgment  for  the  de- 
fendants. The  vmting  by  the  testator  of  his  name  upon 
the  note,  and  the  delivery  of  it  by  his  executrix  after  his 
death,  do  not  constitute  a  l^al  and  valid  indorsement  of  the 
note,  and  the  person  to  whom  it  is  delivered,  has  no  right  to 
sue  upon  iL 

Au>BB80N,  B. — I  am  of  the  same  opinion.  The  words 
m  the  note  **  to  order,"  mean  an  order  in  writing.  Here  the 
testator  wrote  his  name,  but  made  no  order,  the  executrix 
gave  an  order,  but  not  in  writing.  The  two  acts  being  bad, 
do  not  constitute  one  good  act. 

BoLFE,  B. — ^The  word  *'  transferred"  means  by  indorse- 
ment and  delivery. 


Platt,  B. — Conciurred. 


Judgment  for  Defendants. 


(•)  Peake'a  N.  P.  G.  60.  (c)  10  A.  &  E.  210;  S.  G.  2  P. 

(6)  3  East,  317.  &  D.  367. 
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The  defend, 
ant,  a  London 
attorney, 
employed  the 
plaintiff,  also 
a  London 
attorney,  to 
BO  to  Cam- 
bridge and 
defend  a  person 
indicted  for 
bribery  at  an 
election  there. 
In  1841  and 
1842,  the 

f>laintiff  de- 
ivered  to  the 
defendant 
bills  of  costs 
unsiffned,  and 
in  Febmary 
1847,  he  re- 
delivered 
signed  bills : 
HeJd,  that  the 
bills  were 
taxable  under 
6  &  7  \rict. 
c.  73,  s.  37. 


In  re  Billing,  Gent,  one,  &c.,  and  in  a  cause  between 

BiLLiNO  and  Coppock« 

JjmAIITIN moYed  for  a  rule,  calling  on  the  defendant  to 
shew  cause  why  an  order  of  AldersaUy  B.,  referring  the 
plaintiff's  bills  of  costs  for  taxation  should  not  be  irescinded. 
It  appeared  from  the  affidavits  that  in  June,  1841,  the 
defendant,  who  was  an  attorney  residing  in  London,  re- 
quested the  plaintiff,  who  was  also  a  London  attorney,  to  go 
to  Cambridge  and  defend  a  person  who  had  been  indicted 
for  bribery  at  the  Cambridge  election.  The  defendant  pro- 
mised the  plaintiff  that  he  should  be  liberally  paid  for  his 
services.  The  plaintiff  accordingly  undertook  the  defence. 
In  November,  1841,  the  plaintiff  sent  to  the  defendant  a 
bill  of  costs  in  respect  of  the  business  done  up  to  the  end  of 
October,  amounting  to  12SL  12«. ;  and  in  June,  1842,  the 
plaintiff  sent  in  the  residue  of  his  charges,  amounting  to 
17 SL  6s.  B(L ;  but  neither  bill  was  signed  by  him.  The 
defendant  not  having  paid  the  whole  amount,  although 
he  had  often  promised  that  he  would  settle  the  claim, 
the  plaintiff,  in  the  month  of  February  last,  redelivered 
to  the  defendant  copies  of  tM  bills  of  costs  duly  signed, 
and  on  the  16th  of  March  commenced  the  present  action. 
Aflcr  the  delivery  of  the  declaration  the  defendant  applied 
by  summons  to  have  the  bills  referred  to  the  Master  for 
taxation.  This  application  was  opposed,  on  the  ground 
that  the  bills  were  not  taxable,  the  work  having  been  done 
by  the  plaintiff  as  agent  of  the  defendant ;  and  the  case  A 
re  Simons  {a)  was  relied  on.  It  was  also  urged,  that  the 
bills  were  not  taxable,  having  been  delivered  upwards  of 
twelve  months,  and  no  "  special  circumstances"  were  shewn, 
as  required  by  the  6  &  7  VicL  c.  73,  s.  37.  Mr.  Baron 
AldersoUy  however,  overruled  the  objections,  and  made  the 
order  which  it  was  now  sought  to  rescind. 


(a)  Ante,  vol.  3,  p.  156. 
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First,  the  power  of  a  Judge  to  refer  an  attorney's  bill  for  1847. 
taxation  depends  upon  the  6  &  7  Vict  c.  73,  s.  37,  but  it  has  j^^ 
been  expressly  decided  that  a  bill  for  agency  business  is  not  Billing. 
taxable  under  that  statute ;  In  re  Gedye  (a) ;  In  re  Simons  {b). 
[AUerwan^  B. — How  does  it  appear  that  the  bill  is  for  agency 
bosineflB?  the  charges  are  upon  the  usual  scale,  as  between 
attorney  and  client],  in  re  Simons  shews  that  when  one  at" 
tomey  employs  another  under  circumstances  like  the  present, 
he  employs  him  as  an  agent  In  that  case,  the  defendant,  who 
was  solicitor  to  the  Post  Office,  employed  the  plaintiff,  who 
was  a  comitiy  attorney,  to  conduct  a  prosecution  for  forgery, 
instituted  at  the  suit  of  the  Postmaster  General  The  bill 
did  not  chaige  the  delfendant  as  was  usual  in  cases  of  agency 
businesa,  and  (Meridge^  J.,  in  his  judgment,  says,  *'  Simons 
has  indeed  chosen  to  make  the  same  charges  on  Peacock, 
18  Peacock  could  make  on  the  Postmaster  General ;  thereby 
Dot  aharing,  but  absorbing  the  whole  of  the  profits.  This 
is  unusual ;  but  this  cannot  alter  the  character  of  his  service. 
It  may  be  only  a  reason  why  a  jury  might  upon  a  trial 
disallow  some  portion  of  his  demand."  \PoUocky  C.  R— 
The  case  of  WeymauJth  v.  Knipe  (c)  decided  that  an  agent^s 
loll  was,  by  the  12  Geo.  2,  c  13,  exempted  firom  the  opera* 
tion  of  the  2  Geo.  2,  c.  23*^  As,  therefore,  it  required  a 
new  statute  to  take  agency  bills  out  of  the  operation  of  the 
2  Geo.  2,  c.  23,  and  as  such  bills  are  not  excluded  fi-om  the 
6  &  7  Vict.  c.  73,  the  intention  of  the  Legislature  evidently 
was,  that  the  6  &  7  Vict  c  73,  should  have  the  same  effect 
as  the  2  Geo.  2,  c.  23,  and  include  agency  bills]. 

Secondly,  more  than  twelve  months  have  elapsed  since  the 
original  delivery  of  the  bills,  and  there  is  no  *'  special  circum- 
stance" to  authorize  the  Judge  to  refer  them  for  taxation  under 
the  6  &  7  Vict  c.  73,  s.  37.  The  defendant  cannot  object 
that  the  first  delivered  bills  were  unsigned,  for  signature  was 
intended  as  a  protection  to  the  client,  and  the  absence  of  it 
is  no  ground  for  disallowing  the  taxation ;  In  re  Pender  (d). 

(a)  Ante,  vol.  2,  p.  915.  3  Scott,  764 ;  5  Dowl.  495. 

(6)  Ante,  vol.  3,  p.  156.  {d)  2  Phillips,  69. 

(e)  3  Bing.  N.  C.  3S7 ;  S.  C. 
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1847.  IPoUock,  C.  B. — That  case  only  decides  that  if  a  client 
j^^  chooses  to  make  use  of  an  unsigned  bill,  the  attorney  shall 
BiLUNG.  not  object  to  its  taxation,  merely  because  it  is  not  signed. 
The  37th  section  of  the  6  &  7  Vict  c  73,  enacts,  that  no 
attorney  shall  recover  his  costs  for  business  done  until  the 
e:q)iration  of  one  month  after  the  delivery  of  a  $igned  bilL 
Then  follows  a  proviso  for  referring  the  bill  for  taxation, 
after  which  is  a  proviso  that  no  such  reference  shall  be 
ordered  '^  after  the  expiration  of  twelve  months  after  9uek 
bill  shall  have  been  delivered,  sent,  or  left  as  aforesaic^ 
except  under  special  circumstances,  to  be  proved  to  the 
satisfaction  of  the  Court  or  a  Judge."  That  refers  to  a 
signed  bill  (a).  Alderton,  B. — The  subsequent  delivery  of 
a  signed  bill  may  be  considered  a  '^special  circumstance" 
within  the  statute.  The  ordinary  reading  of  the  statute  is, 
that  the  client  may  tax  within  twelve  months  after  the 
delivery  of  a  signed  bill  The  Lord  Chancellor  decided,  in 
the  case  of  In  re  Pender  (b),  that  the  statute  has  a  more 
extensive  operation,  and  that  an  unsigned  bill  may  be 
taxed.  Besides,  here  the  Judge's  order  is  to  tax  the  signed 
bills,  which  have  been  delivered  within  twelve  months. 
RolfSf  B. — If  it  were  not  so,  an  attorney  might  elude 
taxation  altogether,  by  first  delivering  an  unsigned  bill,  and 
then  delivering  a  signed  bill,  after  the  expiration  of  twelve 
months]. 


Per  Curiam  (c). 


Rule  refiised. 


(a)  Sed  vide  per  Lord  Chanc.         (b)  2  Phillips,  69. 
Cottenkam,birt Pender, 2  Phillips,         (e)  PoUock,  C.  B..  AUermm,  B., 
74—76.  Roffe,  B.,  Piatt,  B. 
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1817. 

Grant  v.  Mackenzie. 

A   RULE  bad  been  obtaiaed,  calling  on  the  defendant  to  A  notice  of 
shew  cause  wby  tbe  taxation  of  costs  in  this  case  should  not  aated  33rd 
be  reviewed,  on  the  crround  that  the  notice  of  taxation  was  ]f!!"^*^?!l°J 
insufficient.     The  notice  was  as  follows  : —  wm  put 

^Take  notice,  I  shall  attend  to  tax  costs  UHnunrow  at  door  of  the 
twelve.     Dated,  23rd  of  February.''     Signed,  &c  puStiri^^ 

This  notice  was  put  through  the  door  of  the  office  of  the  "ttomey  be- 

.     .^M.  r  o  tween  aeren 

plaintiff's  attorney,  between  seven  and  eight  o'clock  in  the  and  eight 
evening  of  the  24th,  there  being  no  one  at  the  office.  evening  of 

The  plaintifPs  attorney  did  not  attend  the  taxation,  which  Jj^®  ^«  ^ 
proceeded  in  his  absence  on  the  25th.  attendance. 

The  clerk  on 
reteeifingit 

ZTirm^vy  now  shewed  cause.  The  notice  w^  sufficient.    It  BuppS»dfrom 
was  the  duty  of  the  attorney  to  have  a  clerk  in  attendance  ^«  ^  °^ 

,      ,  ,  the  notice, 

at  the  office  until  nine  o'clock  to  receive  papers.     If  a  clerk  that  the  time 
had  been  there,  he  would  have  immediately  seen  that  there  i,|^  passed: 
was  only  a  mistake  m  the  date*  KiS"^ 

the  taxation, 
and  that  the 

BtUingy  in  support  of  the  rule.  The  notice  is  insuffi-  notice  was 
cient.  It  was  not  received  by  the  clerk  of  the  plaintiffs 
attorney  until  aftei"  the  time  fixed  for  the  taxation,  and 
then  he  supposed  from  the  date  that  the  taxation  had 
already  taken  place.  In  Benthall  v.  We8t{a)y  where  a 
notice  of  trial  was  served  on  the  first  day  of  Hilary  Term, 
1844,  for  trial  at  the  second  sittings  in  next  Hilary  Term, 
it  was  held,  that  it  ought  to  be  construed  strictly  as  a 
notice  of  trial  in  the  following  year,  and  the  cause  having 
been  tried  in  Hilajify  Term,  18449  in  the  absence  of  the 
defendant,  the  Court  set  aside  the  verdict  [Aldersouy  B. — 
In  that  case  the  notice  was  sensible].  Here  the  defendant's 
attorney  has  deceived  the  clerk  by  putting  a  wrong  date  to 
the  notice. 

(a)  Ante,  vol.  1,  p.  599. 
VOL.    y.  R  D.   &   L. 


sufficient. 
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Pollock,  C.  B. — The  rule  must  be  discharged.  Under  the 
particular  circumstances  of  this  case  I  think  the  notice  was 
^,    «'•  sufficient.     The  attorney  should  either  have  been  himself  at 

Mackenzie.  ,  *'  ^       ^ 

the  place  of  business  until  nine  o'clock,  or  he  should  have 
left  some  person  there  to  receive  papers.  If  that  had  been 
done,  the  party  could  not  have  failed  to  sec  that  the  notice 
was  wrongly  dated,  and  that  the  taxation  would  take  place 
on  the  following  day.  The  mistake  has  arisen  from  the 
misapprehension  of  the  clerk,  which  would  not  have  arisen 
had  proper  inquiries  been  made. 

Alderson,  B. — I  think  the  defendant  ought  not  tp  be 
placed  in  a  worse  situation,  in  consequence  of  the  clerk  being 
absent  from  the  place  of  business.  If  he  had  been  there  he 
would  have  received  the  notice,  and  the  notice  being  dated 
the  23rd,  and  delivered  the  24th,  could  not  have  deceived 
him.  He  would  naturally  have  asked  the  person  serving  it 
what  it  meant,  and  so  would  never  have  been  led  to  imagine 
that  the  time  for  taxation  had  elapsed.  In  the  case  of 
Benthall  v.  West  {a)  y  the  date  was  a  future  date,  and  the 
literal  interpretation  of  the  notice  did  not  necessarily  destroy 
its  effect 

Rolfb,  B.,  and  Platt,  B.,  concurred. 


Rule  discharged. 


(a)  Ante,  vol.  1,  p.  599- 
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1847. 

Carter  v.  Wormald. 

A  SSUMPSIT  by  indorsee  against  maker  of  a  promissory  To  an  action 
note,  dated  the  29th  of  September,  1840,  for  payment  of  agaiiist  maker 
522L  lOs.  two  months  after  date.  £*  ^tn^^h- 

9ory  note,  too 

Plea:  That  the  said  promissory  note  was  made  by  the  **p^5fj"* 

defendant,  and  one  R.  G.  Exlwards,  and  not  by  any  other  the  note  was 

person  or  persons  whatever:  that  after  the  making  of  the  sdf an/E.',™" 

note,  and  after  the  indorsement  thereof  to  the  plaintiff,  and  **"d^tu''!**^i!|g* 

whilit  the  plaintiff  held  the  same  as  such  indorsee,   the  the  plaintiff 

defendant  and  R.  G.  Edwards,  who  had  been  and  then  was  of  the  note, 

the  partner  of  the  defendant,  in  the  profession  and  practice  ^^^^  E.*de-*°* 

of  an   attorney  and  solicitor,   which   he,   the  defendant,  iJ.^e^^ed  to  him 

^  ^  ^  nineteen 

dnring   that   time,   and    then   exercised   and   carried   on,  sijgrned  bills 
according  to  the  form  of  the  statute  in  that  case  made  and  were  referred 
provided,  delivered  to  the  plaintiff  nineteen  signed  bills  of  {ha^it'llas ' 
fees,  cbarces,  and  disbursements  of  them,  the  defendant,  and  agreed  that 

,  ,  ,  ,        the  balance 

R.  G.  Edwards,  in  a  certain  cause,  being  the  cause  herein-  found  due 
after  mentioned,  and  other  causes  and  matters,  and  there-  piajntiffto 
upon  afterwards,  and  after  the  delivery  of  the  said  signed  **»«  <*e*en<lant 
bills,  and  every  of  them,  and  after  the  indorsement  of  the  such  taxation, 

.      .  .  .      .  1    should  be 

promissory  note  to  the  plaintiff,  and  whilst  the  plaintiff  held  applied  in 

such  note  as  indorsee,  and   after  the  note  was  due  and  of  themJte" 

payable,  according  to  the   tenor  and   eflFect   thereof,  and  ""5*  *^**  y^® 

before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  by  a  the  note,  with 

certain  order  then  made  by  the  Honourable  Mr.  Justice  be  secured  by 

Williams,  then  being  one  of  the  justices  of  her  Majesty's  p^^^g^^"^' 

Court  of  Queen's  Bench,  in  a  certain  action,  then  depend-  certain  periods, 

which  had 

ing  in  the  same  Court,  wherein  the  plaintiff  herein  was  elapsed  before 
plaintiff,  and  one  James  Hieron  was  defendant,  and  which  mcnT^ofThe*^** 

suit :  that  the 
taxation  was 
B^l  pending,  and  the  balance  not  ascertained :  and  that  the  defendant  and  E.  had  always  been  ready 
snd  willing  to  apply  the  balance  due  to  the  defendant  towards  the  payment  of  the  note,  and  on 
completion  of  the  taxation,  to  secure  the  balance  due  on  the  note  by  a  judgment  in  accordance 
with  the  agreement :  Held  bad  on  demurrer,  as  even  supposing  it  to  be  a  good  agreement  to 
suspend  the  remedy,  the  lapse  of  time  shewed  the  performance  of  it  to  be  impossible. 

K    2 
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1847.  order  bore  date,  &c.,  upon  the  hearing  of  the  attomies  and 
^^^yg^  agents  on  both  sides,  it  was  ordered  that  the  said  nineteen 
y,   ^'  signed  bills  of  fees,  charges,  and  disbursements,  should  be 

referred  to  the  Master  to  be  taxed  (Mr.  John  Brooks  having 
undertaken  to  pay  what,  upon  such  taxation,  might  appear 
to  be  due),  that  the  defendant  and  R.  G.  Edwards  should 
give  credit  for  all  sums  of  money  by  them  received  from  or 
on  account  of  the  plaintiff,  and  also  for  rent  then  due  to  the 
plaintiff,  and  for  all  sums  of  money  properly  paid  by  the 
plaintiff  to  Mr.  John  Brooks,  on  account  of  some  of  the 
said  bills  of  costs;   and  that  the   defendant  and   R.  6. 
Edwards  should  refund  what  (if  anything)  they  might  on 
such  taxation  appear  to  have  been  overpaid ;  and  by  consent 
it  was  thereby  further  ordered,  that  upon  payment  by  the 
said  John  Brooks,  or  refunding  by  the  defendant  and  R.  6. 
Edwards  (as  the  case  might  be),  the  defendant  and  R.  G. 
Edwards  should  deliver  up  to  the  plaintiff  all  deeds,  books, 
papers,  and  writings,  in  their  possession,  custody,  or  power, 
belonging   to   the   plaintiff.     And    the   defendant  further 
saith,  that  the  said  Mr.  John  Brooks  then  gave  the  said 
undertaking  for  and  on  behalf  of  the  plaintiff,  and  at  his 
request,  and  for  his  benefit ;  and  that  aflerwards,  and  after 
the  date  and   making  of  the   said  order,  and  whilst  the 
plaintiff  held   the  promissory  note  as  such  indorsee,  and 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.,  it 
was  agreed  by  and  between  the  plaintiff  and  the  defendant 
and  the  said  R.  G.  Edwards,  that  the  balance  (if  any)  found 
due  from  the  plaintiff  to  them,  the  defendant,  and  R.  G. 
Edwards,  upon   the  taxation  of  the  costs  under  the  said 
order,  should  be  applied  in  part  payment  of  the  said  pro- 
missory note,  and  that  the  balance  of  the  said  promissory 
note,  with  interest,  should  be  secured  by  a  judgment  for 
60L  and   interest    thereon,    payable   on   the   20th  day  of 
November  then  next  (and  which  elapsed  before  the  com- 
mencement of  this  suit),  and  a  moiety  of  the  balance  and 
interest  on  ihe  24th  day  of  March,  1842,  (and  which  had 
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abo  elapsed  before  the  commencement  of  this  suit)  and  the  1847. 
remainder  with  interest  on  the  24  th  day  of  June,  1842,  (and  carter 
which  had  also  elapsed  before  the  commencement  of  this  « 

suit)   And  the  defendant  further  saith,  that  the  taxation  of 
costs  under  the  said  order  was  afterwards,  and  after  the 
making  of  the  said  agreement,  and  before  the  comraencc-r 
ment  of  this  suit,  to  wit,  on,  &c,  proceeded  with  in  pursu- 
ance of  the  said  order,  and  such  taxation  at  the  comroence<^ 
ment  of  this  suit  was,  without  the  default  or  laches  of  the 
defendant,  and  the  said  R.  G.  Edwards,  or  either  of  them, 
and  still  is  pending  and  incomplete,  and  no  allocatur  was,  at 
the  commencement  of  this  suit,  given  upon  such  taxation, 
Dor  has  yet  been  given  thereupon  or  thereunder,  nor  had  it 
at  the  commencement  of  this  suit,  nor  has  it  hitherto  been 
discovered  or  ascertained,  or  signified  in  any  way  whatso- 
ever, whether  any  or  what  balance  was  or  is  due  from  the 
plaintiff  to  the  defendant  and  R.  G.  Edwards,  upon  the 
taxation  of  the  aforesaid  costs,  under  the  aforesaid  order,  in 
respect  of  the  said  nineteen  bills  of  fees,  charges,  and  dis- 
bursements, or  any  of  them,  or  in  respect  of  the  chains  and 
items  contained  in  them,  or  any  or  either  of  them ;  that  the 
defendant  and  R,  G.  Edwards  respectively,  always,  from 
the  time  of  the  date  and  making  of  the  said  agreement 
until  the  commencement  of  this  suit,  hitherto  have  been 
and  were,  and  are  ready  and  willing  to  permit  and  allow 
the  application  of  the  balance  (if  any)  found  due  from  the 
plaintiff  to  the  defendant  and  R.  G.  Edwards,  upon  the 
taxation  of  the  costs  aforesaid  under  the  said  order,  in  and 
towards  payment  of  the   said   promissory  note,  and   the 
amount   thereof,  with  interest  as  aforesaid ;  that  the  de- 
fendant and  R.  G.  Edwards  respectively  always,  from  the 
time  of  the  making  of  the  said  agreement  until  the  said 
20th  day  of  November  in  the  said  agreement  mentioned, 
were  ready  and  willing,  upon  the  said  taxation  being  com- 
pleted, to  secure  the  full  amount  of  the  balance  of  the  said 
promissory  note,  with  interest  as  aforc3aid,  by  a  judgment 
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1847.       payable  as  in  the  said  agreement  mentioned,  according  as, 
CAR-rtR      ^"   ^"^^  taxation  being  completed,  a  balance  should  or 
...    <*■  should  not  appear  to  be  due  from  the  plaintiff  as  aforesaid; 

and  that  the  defendant  and  R.  G.  Edwards  respectively 
always,  from  the  said  20th  day  of  November  in  the  said 
agreement  mentioned,  until  the  24th  day  of  March  in  the 
said  agreement  also  mentioned,  were  ready  and  willing^ 
upon  the  said  taxation  being  completed,  to  secure  the  full 
amount  or  balance  of  the  said  promissory  note,  with  interest 
as  aforesaid,  according  as  on  the  said  taxation  being  com- 
pleted, a  balance  should  or  should  not  appear  to  be  due 
from  the  plaintiff  as  aforesaid,  by  a  judgment  for  50L  and 
interest  thereon  payable  immediately,  and  a  moiety  of  the 
balance  and  interest  thereon,  on  the  24  th  day  of  March,  in 
the  said  agreement  mentioned  ;  and  that  the  defendant  and 
R.  G.  Edwards  respectively  always,  from  the  24th  day  of 
March  in  the  said  agreement  mentioned,  until  the  24th  day 
of  June  in  the  said  agreement  also  mentioned,  were  ready 
and  willing,  upon  the  said  taxation  being  completed,  to 
secure  the  full  amount  or  balance  of  the  said  promissory 
note,  with  interest  as  aforesaid,  according,  as  on  the  said 
taxation  being  completed,  a  balance  should  or  should  not 
appear  to  be  due  from  the  plaintiff  as  aforesaid,  by  a  judg- 
ment for  50/.  and  interest  thereon,  and  a  moiety  of  the 
balance  and  interest  thereon  payable  immediately,  and  the 
remainder  with  interest,  on  the  24th  day  of  June  in  the 
said   agreement   mentioned;    and  that  the  defendant  and 
R.  G.  Edwards  always,  from  the  said  24th  day  of  June  in 
the  said  agreement  mentioned,  until  the  commencement  of 
this  suit,  and  hitherto  have  been  and  were  and  are  ready 
and  willing,  upon  the  said  taxation  being  completed,  to 
secure  the  full  amount,  or  the  balance  of  the  said  promis- 
sory note,  with  interest  as  aforesaid,  according  as,  on  such 
taxation  being  completed,  a  balance  should  or  should  not 
appear  to  be  due  to  the  plaintiff  as  aforesaid,  by  a  judgment 
for  the  full  and  whole  amount  thereof,  payable  immediately ; 
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Bod  that  the  defendant  and  the  said  R.  G.  Edwards  have 
respectively  always^  from  the  making  of  the  said  agreement 
until   the  commencement  of  this  suit,  and  hitherto  been     ^   *• 

WORMALD. 

ready  and  willing  in  all  things  on  their  part  and  behalf  to 
perform  and  ful6],  and  have  in  all  things  on  their  part  and 
behalf  performed  and  fulfilled  the  said  agreement,  of  all 
which  the  plaintiff  during  all  that  time  had  notice. 
Verification. 

Special  demurrer,  assigning  for  cause  that  the  matters 
alleged  in  the  plea  amounted  to  an  accord  only,  without 
satisfiurtion,  and  that  it  confessed  the  cause  of  action  in  the 
first  county  without  shewing  anything  in  avoidance  of  it. 

Butty  in  support  of  the  demurrer.  The  plea  is  bad.  If 
it  18  meant  to  be  a  plea  of  accord  and  satisfaction,  it  affords 
no  answer,  for  it  only  shews  an  accord  partly  executed.  If 
the  agreement  in  point  of  fact  amounted  to  a  satisfaction,  it 
diould  have  been  so  pleaded.  '^Fhe  averment  of  the  plain- 
tiff's readiness  and  willingness  to  perform  the  terms  of  the 
agreement  will  not  excuse  the  want  of  performance.  In 
Cam.  Dig.  tit  "  Accord''  (B  4),  it  is  said,  "  So  an  accord 
must  be  executed,  otherwise  there  will  be  no  remedy  for  a 
nonperformance :  and,  therefore,  an  accord  to  pay  money  in 
satisfiiction  is  not  good,  if  he  shews  only  that  he  is  ready  to 
pay ;  but  he  ought  to  say,  that  he  has  paid  it ;  1  RoL  129, 
L  25;  A.  1  Leo.  19."  Neither  is  part  performance  suflS- 
dent.  Again  (B  4),  "so  if  he  does  not  shew  it  to  be 
perfectly  executed;  R.  Dy.  75  by  356  a;  PL  Com,  5, 
9  C.  79,  A  2.  As  if  an  accord  be  to  do  two  things,  and  he 
shews  only  one  of  them  performed;   1    Roh  129,  1.  12; 

1  Rol.  471,  L  10;  i?.  Cro.  Car.  193;  vide  Dye^y  356,  cu 
So  if  an  accord  was  to  pay  money  and  an  attorney's  bill, 
and  be  shews  that  he  had  paid  the  money  and  was  ready  to 
pay  the  bill,  but  never  had  it;  R.  Ray.  203;  1  Mod.  69; 

2  Keb.  690."  "To  pay  money,  and  to  give  counsel  on 
request,  and  that  he  was  not  requested ;  Bro.  Accord^  7." 
An  accord  must  be  executed  before  the  commencement  of 
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the  suit;   C<mu  Dig.  tit.  ''Accord''  (B  4)-     (He  was  then 
stopped  by  the  Court), 

Atherton,  contrd.  The  agreement  is  not  pleaded  by  way 
of  satisfaction,  but  only  in  suspension  of  the  suit  It  is  not 
fin  accord  within  the  rule  which  requires  satisfaction  to 
make  a  good  plea  in  bar.  An  acconl  of  that  nature  must 
in  terms  stipulate  for  satisfaction,  and  it  is  conceded  that 
such  an  agreement  unexecuted  could  not  be  pleaded  in  bar. 
The  examples  cited  in  Comyv^s  Digest  support  this  view. 
In  every  instance  the  accord,  if  carried  out,  would  terminate 
in  satisfaction.  This  agreement  being  founded  on  a  good 
consideration,  it  is  a  violation  of  it  to  bring  the  present 
action.  The  plea,  therefore,  operates  by  way  of  suspension 
of  the  suit;  Com.  Dig.  tit.  ''Accord''  (B  4);  AUen  v.  -Hor- 
ris  {a).  It  is  good  in  form,  and  shews  that  the  action  has 
been  brought  too  soon.  The  case  is  similar  in  principle  to 
that  of  Stracy  v.  The  Bank  of  England  (Ji).  There  certain 
stock  of  the  plain tifis  was  transferred  under  a  forged  power 
of  attorney.  The  Bank  of  England  oflfered  to  replace  the 
stock  if  the  plaintiffs  would  first  prove  the  amount  under  a 
commission  of  bankruptcy  issued  against  a  firm,  in  which 
the  forger  of  the  power  had  been  a  partner ;  after  this  ofier 
the  plaintiffs  received  a  dividend,  and  engaged  to  tender  a 
proof  of  their  demand  under  a  commission  of  bankruptcy  ; 
and  it  was  held  that  the  plaintiffs  could  not  sue  the 
Bank  in  respect  of  the  stock,  until  they  had  fulfilled  their 
c^gftgcment  to  tender  the  proof  under  the  commission  of 
bankruptcy.  The  grounds  on  which  that  decision  rested 
were,  first,  that  the  action  was  brought  against  good  faith ; 
and,  secondly,  that  the  defendants  had  a  right  to  avail 
themselves  of  the  agreement  to  prevent  circuity  of  action. 
Tathch  V.  Smith  (c)  is  to  the  same  effect  Simon  v.  Lloyd  (d) 

(a)  1  Ld.  Raym.  122.  &  P.  67^. 

{b)  6  Bing.  754;  S.  C.  4  M.         (rf;  2  C,  M.  &  R.  187 ;  S.  C. 
(i  P.  639.  3  Dowl.  813. 

(p)  6  Bing.  339^  S.  C.  3  M. 
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was  an  action  for  goods  sold,  and  the  defendant  pleaded        1847. 
as  to  9/.  15s,  9^,  that  after  the  making  of  the  promise.       Carter 
and  before  the  commencement  of  the  suit,  the  defendant,  at     ,.,    *' 

.  .  WORMALD. 

the  puuntiff's  request,  drew  upon  a  piece  of  paper,  having  a 
bill  of  exchange  stamp  upon  it  of  Is.  6d.,  an  instrument 
purporting  to  be  a  bill  of  exchange  without  a  drawer's  name 
thereto^  whereby  the  defendant  was  required  to  pay  to  such 
person  or  his  order,  who  should  place  his  name  thereto  as 
drawer,  20L  two  months  after  date,  as  for  value  received, 
which  instrument  the  plaintiff  requested  the  defendant  to 
accept  towards  payment  and  satisfaction  of  the  said  sum  of 
9iL  I5s.  9^,  and  for  the  plaintiff's  accommodation  as  to  the 
rest,  and  which  the  defendant  accepted  accordingly  and 
delivered  to  the  plaintiff,  and  thereby  became  liable  to  pay 
to  the  plaintiff,  or  to  such  person  as  should  place  his  name 
thereto  as  drawer,  or  his  order,  the  sum  of  20/.,  viz.,  towards 
payment  of  the  sum  of  9/.  1 6s,  d^d.y  and  for  the  plaintiff's 
accommodation  as  to  the  rest,  and  that  the  plaintiff  accepted 
and  received  the  bill  in  satisfaction  of  the  sum  of  9/.  \5s,  9^e/., 
and  which  bill  was  not  due  at  the  time  of  the  commence- 
ment of  the  suit  On  demurrer  to  the  replication  it  was 
held,  that  as  the  bill  remained  unnegotiated  in  the  bands  of 
the  plaintiff  without  any  drawers  name  to  it,  and  unpaid, 
under  the  circumstances  alleged  in  the  plea,  the  plaintiff's 
right  to  sue  on  the  original  debt  was  suspended.  Parke,  B., 
there  says,  'Uhe  defendant,  by  putting  his  name  to  this 
paper  as  the  acceptor,  entered  into  a  promise  to  pay  the 
bill,  which  he  cannot  now  get  rid  of,  and  gave  an  irre- 
vocable authority  to  put  to  it  the  name  of  any  person  as  a 
drawer,  by  which  he  has  rendered  himself  liable  for  the 
amount  That  is  a  valuable  consideration  for  an  agreement 
by  the  plaintiff  that  his  right  to  sue  should  be  suspended. 
It  is,  in  effect,  an  agreement  not  to  sue  for  a  certain  time, 
in  consideration  of  receiving  an  authority  to  use  the  de- 
fendant's name  for  a  certain  amount,  during  the  period  of 
two  months."     [AldersoHy  B. — Granting  that  it  may  be  a 
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1847.        good  agreement  to  suspend  the  remedy,  the  question  is, 

Cartkb       whether  the  lapse  of  time  has  not  made  the  performance  of 

••  it  impossible.     The  judgment  cannot  be  signed  now.]     It 

yrf  OR  MALI)* 

is  averred  that  the  defendant  has  always  been  ready  and 
willing  to  perform  his  part  of  the  agreement. 

Per  Curiam  (a). — We  think  the  plea  is  bad,  and  there 
must  be  judgment  for  the  plaintiff. 

Judgment'for  Plaintiff. 

(a)  Pollock,  C.  B.,  Alderson,  B.,  and  Piatt,  B. 
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COURT   OF  COMMON   PLEAS. 


Crinttf  Centi. 


IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Sharland  v.  Leifcuild.  1847. 

Assumpsit.     The  declaration  stated,  that  before  the  Inadedara- 


making    of    the    agreement   thereinafter    mentioned,    the  gampgitby 
defendant    put    up    for    sale,   by   public    auction,   divers  Jen^or  f^*""** 

dwelling-houses,  &a,  situate,  &c.,  upon   and   subject   to  the  nonde- 
livery of  an 
certain  conditions  of  sale.     It  then  set  out,  among  others,  abstract  of 

one,  **  that  the  vendor  should  deliver  an  abstract  of  title  to  tiiVconditLns 
the  purchaser,  or  his  or  her  solicitor,  who  should  examine  °^  ^^f,  ^^  °*** 

'^  ,  ,    ,  was,  «*  that 

the  same  with  the  original  deeds  at  Chelmsford,  &c.,  as  by  the  vendor 

the  said  conditions,  reference  being  thereunto  had,  will  an  abstract  of 

more  fully  and  at  large  appear."    It  was  then  alleged,  that  porchLor^" 

at  the  said  sale  the  plaintiff  was  declared,  and  it  was  asreed  .  ^^^^  t*»*t 

,'  It  wau  part  of 

between  the  plaintiff  and  the  defendant,  that  the  plaintiff  the  contract 
should  become,  the  purchaser,  subject  to  the  said  conditions,  fendant^should 

deliver  an 
abstract  com- 
menciag  with  a  certain  conveyance,  dated  1843  only,  and  not  be  reouirod  to  shew  any  previous 
title,  and  that  he  did  fumisn  such  an  abstract:    Held,  on  special  demurrer,  to  be  bad,  as 
imounting  to  the  general  issue. 
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1847.        The  declaration  then  averred  that  the  plaintiff  had  per- 
SiiAULAND     f^''^^®^  t^6  before  mentioned  conditions,  and  that  although 
V.  a  reasonable  time  had  elapsed  for  the  defendant  causing  to 

be  delivered  to  the  plaintiff  an  abstract,  shewing  such  good 
and  sufficient  tide  to  the  said  dwelling-houses,  with  the 
appurtenances,  as,  according  to  the  said  conditions  of  sale, 
the  plaintiff  was  entitled  to  require  to  be  shewn  by  the 
abstract  therein  mentioned  to  be  delivered  bv  the  vendor; 
yet  that  the  defendant  had  not  caused  to  be  delivered  to 
the  plaintiff,  or  any  solicitor  of  the  plaintiff,  any  abstract, 
shewing  such  a  good  and  sufficient  title  to  the  said  dwelling- 
houses,  with  the  appurtenances,  as  the  plaintiff  was,  ac- 
cording to  the  said  conditions  of  sale,  entitled  to  require 
to  be  shewn  by  the  abstract  therein  mentioned  so  to  be 
delivered  by  the  vendor ;  and  the  plaintiff  says,  that  the 
defendant,  after  the  making  of  the  said  agreement  and 
promises,  to  wit,  on  the  day  and  year  last  aforesaid, 
delivered  to  the  plaintiff,  as  and  for  an  abstract  shewing 
such  a  good  and  sufficient  title  to  the  said  dwelling-houses, 
with  the  appurtenances,  as  the  plaintiff  was,  according  to 
the  said  conditions  of  sale,  entitled  to  require  to  be  shewn 
by  the  abstract  therein  mentioned  so  to  be  delivered  by  the 
vendor,  an  abstract  which  did  not  shew  such  a  good  and 
sufficient  title  to  the  said  dwelling-houses,  with  the  appur- 
tenances, as,  according  to  the  said  conditions  of  sale  the 
plaintiff  was  entitled  to  require  to  be  shewn  by  the  abstract 
therein  mentioned  to  be  delivered  by  the  vendor,  but 
which,  on  the  contrary  thereof,  shewed  a  less  good  and  less 
sufficient  title. 

Plea.  That  at  the  time  of  the  making  of  the  said 
promise  of  the  defendant  in  the  said  first  count  mentioned, 
it  was  agreed  between  the  plaintiff  and  the  defendant,  as 
part  of  the  contract  in  the  first  count  mentioned,  that  the 
defendant  should  duly  deliver  an  abstract  of  his  title  to  the 
said  dwelling-houses,  with  the  appurtenances,  commencing 
with  a  certain  deed  of  conveyance  from  H.  Bosanquet,  Esq., 


LElfiCHlLO. 
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to  Mr.  A.  Markwick,  dated  24th  of  August^  1843  only; 
bat  that  he,  the  defendant,  should  not  be  required  to 
famish  any  other  abstract,  and  by  no  means  to  go  into  "7, 

any  previous  title  or  evidence  thereof,  notwithstanding  the 
deeds  or  documents  relating  to  the  prior  title  might  be 
mentioned,  and  covenanted  to  be  produced  in  any  ab- 
stracted deed.  And  the  defendant  says  that  he  did,  within 
a  reasonable  time  in  that  behalf,  to  wit,  on  the  10th  of 
December,  a.  d.  1845,  deliver  to  the  plaintiff's  solicitor  an 
abstract  of  his,  the  defendant*s,  title  to  ihe  said  dwelling- 
houses,  with  the  appurtenances,  commencing  with  the  said 
deed  of  conveyance,  and  which  abstract  shewed  a  good  and 
sufficient  title  in  that  behalf  to  the  said  dwelling-houses, 
with  the  appurtenances,  commencing  with  the  said  deed  of 
conveyance.     Verification. 

Special  demurrer,  on  the  ground,  among  others,  that  the 
plea  was  an  argumentative  traverse,  and  that  it  amounted 
to  a  plea  of  the  general  issue. 

Peacock  (with  him  T.  Janes)  in  support  of  the  demurrer. 
Hie  principal  question  in  this  case  is,  whether  the  plea 
does  not  deny,  in  an  argumentative  manner,  the  contract 
allied  in  the  declaration.  The  allegation  in  the  declaration 
that  the  defendant  '^  would  deliver  an  abstract  of  title  to 
the  purchaser,  or  his  or  her  solicitor,*"  must  mean  that  the 
vendor  was  bound  to  shew  a  good  title  to  the  property  put 
up  for  sale.  He  would,  in  order  to  recover  in  an  action 
against  the  vendee  for  not  completing  the  purchase,  be 
bound  to  shew  that  he  was  prepared  to  deliver  an  abstract 
of  such  a  title.  In  Souter  v.  Drake  (a)  it  was  held,  that  in 
every  contract  for  the  sale  of  an  existing  lease,  there  is  an 
implied  undertaking  by  the  seller  (if  the  contrary  be  not 
expressed)  to  make  out  the  lessor's  title  to  demise,  and 
without  shewing  such  title,  the  seller  cannot  maintain  an 

(a)  5  B.  &  Ad.  992  )  S.  C.  3  N.  &  M.  40. 


142  CASES   ON    POINTS   OF    PRACTICE,   C.    P. 

1 847.        action  at  law  against  tbe  buyer  for  refusing  to  complete  the 

Z     v~-^     purchase.     If  that  was  the  case  in  the  instance  of  a  lease, 
Shablano  .... 

V.  k  fortiori  was  it  so  in  the  case  of  a  sale  of  the  freehold. 

In  conformity  with  this  view  is  the  judgment  of  Parke,  B., 
in  Doe  d.  Grai/  v.  Stanton  (a).  There  his  Lordship  says, 
"  in  the  first  place,  in  contracts  for  the  sale  of  real  estate, 
an  agreement  to  make  a  good  title  is  always  implied."  The 
plea,  however,  does  not  admit  the  contract  as  alleged  in 
the  declaration,  but  sets  up  another,  by  which  he,  the 
defendant,  would  be  bound  to  prove  only  a  title  from  the 
year  1843.  It  amounted,  therefore,  to  an  argumentative 
denial  of  the  contract  as  alleged  in  the  declaration,  and 
was  therefore  bad.  In  Jones  v.  Nanney  {b\  which  was  an 
action  of  assumpsit  for  the  work  and  labour  of  the  plaintiff 
as  an  attorney,  the  defendant  pleaded  as  to  all  but  90^  that 
the  work  and  labour  were  performed  by  the  plaintiff  in 
endeavouring  to  secure  the  defendant's  return  to  Parliament 
on  two  occasions,  under  an  agreement,  on  the  first  occasion, 
that  the  plaintiff  should  receive  no  remuneration,  but  only 
his  disbursements ;  and  that  no  express  contract  was  made 
between  the  plaintiff  and  defendant  on  the  second  occasion ; 
and  that  £90  was  a  fair  remuneration  for  the  plaintiff^s 
services  on  that  occasion.  The  Court  held  the  plea  to  be 
bad,  as  amounting  to  the  general  issue.  In  Whittaker  and 
Others  v.  Mason  {c^,  to  a  breach  of  contract  in  not  paying 
for  books  sold  and  delivered,  by  bills  at  certain  dates,  with 
security  for  their  being  honoured,  the  defendant  pleaded  a 
custom  in  London,  that,  upon  such  sales,  the  security  need 
not  be  given  unless  required  when  the  books  are  delivered, 
and  that  the  plaintiffs  did  not  require  it  at  the  time:  the 
Court  there  held  that  the  plea  did  not  admit  the  contract 
and  offer  an  excuse  for  not  performing.  So  in  Brind  v. 
Dale  {d\  where  the  action  was  against  a  carrier  to  recover 

(fl)  1  M.&  W.  695,  701.  (c)  2  Binjf.  N.  C.  359;  S.  C. 

(6)  5  Dowl.  90;   S.  C.  1   M.      2  Scott,  567. 
&  W.  333.  erf)  2  M.  &  W.  775. 
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the  value  of  goods  alleged  to  have  been  lost  by  his  negli-        1847. 

gence,  it  was  held  that  a  plea  setting  up  a  condition  on    g     ^'^""^ 

which  the  goods  were  accepted,  that  the  plaintiff  should  »• 

accompany  the  cart  and  protect  the  goods,  was  held  bad, 

as  amounting   to   the  general  issue.      And   in  Nash   v. 

Breeze  (a)  it  was  held,  that  a  plea  qualifying  the  contract 

atated  in  the  declaration,  by  introducing  a  new  stipulation, 

was  bad,  as  amounting  to  the  general  issue,  although  it 

Mily  set  out  what  was  the  actual  agreement  between  the 

parties.     With  respect  to  the  case  of  Smart  v.  Ht/de  (6), 

which  might  be  cited  in  support  of  the  plea,  it  will,  on 

eiaminatioo,  appear  to  be  an  authority  not  inconsistent  with 

the  cases  already  quoted.     That  was  an  action  for  a  breach 

of  warranty  that  a  mare  was  sound,  and  the  plea  was  that 

the  mare  was  sent  to  a  repository  for  the  sale  of  horses,  to 

be  sold  according  to  certain  rules,  which  were,  that  ''a 

warranty  of  soundness  should  remain  in  force  until  noon  of 

the  day  after  the  sale,  when  it  would  be  complete,  and  the 

lespoosibility  of  the  seller  terminate,  unless  in  the  mean- 

dme  a  notice  and  certificate  of  unsoundness  were  given," 

that  the  sale  took  place  subject  to  those  rules,  and  that  the 

same  were  agreed  to  by  the  parties,  and  that  such  notice 

and  certificate  were  not  given  within  the  time  limited. 

The  Court  of  Exchequer  there  held  the  plea  to  be  good  in 

point  of  form,  and  not  amounting  to  the  general  issue. 

There  Parhe^  B.,   in  delivering  his  judgment,  observed, 

**  that  every  word  of  this  plea  is  consistent  with  the  contract 

stated  in  the  declaration."    The  present  case,  however,  is 

dearly  distinguishable,  for  the  plea  here  seeks  to  modify 

the  contract  alleged  in  the  declaration;  while  in  Smart  y. 

Hyde  it  only  alleged  a  collateral  matter,  for  the  purpose 

of  shewing  that  the  plaintiff  was  not  entided  to  recover. 

Couch,  in  support  of  the  plea.     The  present  plea  does 

(a)  11  M.  &  W.  352 ;  S.  C.  2  Dowl.  1016,  N.  S. 
(6)  8  M.  &  W.  723 ;  S.  C.  1  Dowl.  60,  N.  S. 
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1 847.        not,  according  to  the  authority  of  Smart  v.  Hyde  (a),  amount 

SuABLANo     ^^  ^^  general  issue.  The  rules  there  mentioned  in  the  plea 

»•  must  be  considered  as  part  of  the  contract,  and  the  (/ourt 

Leifohild 

having,  notwithstanding,  decided  the  plea  to  be  valid,  that 
case  must  be  considered  as  an  authority  for  the  defendant 
[Mauley  J. — That  case  appears  to  have  been  decided  on 
the  principle  that  the  rules  constituted  something  extrinsic 
to  the  contract  in  the  declaration  alleged.  In  the  present 
case,  however,  the  plea  expressly  alleges  a  restriction,  as 
to  the  period  for  which  a  title  should  be  required,  to  have 
been  treated  "  as  part  of  the  contract."  It  cannot,  there- 
fore, be  treated  as  a  collateral  matter.]  The  meaning  of 
the  plea  is,  that  there  was  a  collateral  agreement  between 
the  parties  that  the  vendor  should  deliver  this  particular 
abstract  If  it  was  collateral,  then  the  plea  could  not  be 
bad  as  an  argumentative  denial  of  the  contract  alleged  in 
the  declaration.  The  case  of  Parker  v.  Palmer  (b)  is  an 
authority  to  that  effect  There  the  declaration  stated  that 
the  defendant  bargained  for  and  bought  of  the  plaintifls  a 
quantity  of  East  India  rice,  according  to  the  conditions  of 
sale  of  the  East  India  Company,  to  be  put  up  at  the  next 
East  India  Company's  sale  by  the  proprietors,  if  required, 
at  a  certain  price  there  mentioned.  The  proof  was,  that 
besides  these  conditions,  the  rice  was  sold  **  per  sample." 
This  was  held  to  be  no  variance,  as  the  words  **per  sample" 
were  not  a  description  of  the  commodity  sold,  but  a  col- 
lateral engagement  that  it  should  be  of  a  particular  quality. 
There,  Abbott,  C.  J.,  observed,  "  the  words  *  per  sample,' 
introduced  into  this  contract,  may  be  considered  to  have 
the  same  effect  as  if  the  seller  had,  in  express  terms,  war- 
ranted that  the  goods  sold  should  answer  the  description 
of  a  small  parcel  exhibited  at  the  time  of  the  sale.  Now 
if  there  had  been  such  an  express  warranty  in  this  case, 
I  should  be  of  opinion  that  the  plaintiff  would  not  be  bound 


(a)  S  M.  &  W.  723 ;  S.  C.  1  Dowl.  60,  N.  S. 
ib)  4  B.  &  A.  3S7. 
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to  set  it  out  in  his  declaration,  for  he  is  only  bound  to  set 
oat  the  contract  for  the  breach  of  which  he  declares.  The 
words  *  per  sample'  are  not  a  description  of  the  commodity  ,  "• 
sold,  but  a  mere  collateral  engagement  on  the  part  of  the 
seller,  that  it  shall  be  of  a  particular  quality ;  the  breach 
of  that  engagement  may  furnish  a  matter  of  defence  to 
the  defendant,  but  the  plaintiff  does  not  rely  on  it,  and 
need  not  state  it  in  his  declaration."  So  in  Sieveking  v. 
Duttan  {a),  the  plaintiff  declared  on  an  agreement,  whereby 
it  was  contracted  that  the  plaintiff  should  supply,  and  the 
defendant  receive,  certain  bales  of  wool,  and  alleged  as  a 
breach  the  refusal  of  the  defendant  to  receive ;  plea,  that 
the  wool  contracted  for  was  to  be  according  to  sample,  but 
the  wool  tendered  was  inferior  to  the  sample.  This  Court 
there  held  that  the  plea  was  good,  and  did  not  amount  to 
non  assumpsit  [Wilder  C.  J.,  referred  to  Meyer  v.  JEverth 
and  Another  (b),  Maule,  J. — The  plea  in  Sieveking  v. 
DuttoH  does  not  vary  the  substance  of  the  contract  The 
defendant  particularizes  a  certain  sort  of  wool  as  the  subject 
of  the  contract,  which  he  says  was  sold  by  sample,  which 
in  &ct  amounts  to  a  warranty.  It  is  quite  consistent  with 
the  statement  of  the  contract  in  the  declaration  that  there 
was  a  warranty  given  by  the  plaintiff;  so  that  the  defendant 
admitted  the  contract,  but  sought  to  avoid  the  effect  of  it.] 
Here  the  plea  no  more  seeks  to  qualify  the  contract  with 
reference  to  the  abstract  to  be  delivered,  than  the  plea 
there  qualified  the  contract  as  to  the  wool. 

Peacock,  in  reply.  The  cases  of  Parker  v.  Palmer^  and 
SUveUng  v.  Duttan,  only  decided  that  it  was  not  necessary 
to  set  out  the  collateral  contract  into  which  the  plaintiff  had 
entered,  and,  consequently,  that  it  was  competent  for  the 
defendant  to  set  that  collateral  contract  up  in  his  plea,  because 
it  did  not  alter  the  contract  of  the  defendant  into  which  the 
declaration  alleged  him  to  have  entered.     Here,  however, 

(a)  Ante,  vol.  4,  p.  197  ;  S.  C.  3  C.  B.  331. 
(5)  4  Campb.  22. 

VOL.   V.  L  n.   &   L. 
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1847.      the  defendant  seeks  to  limit  the  contract  as  alleged  by  the 
^     "^      '    plaintiff.     It  therefore  sets  up  a  different  one,  and,  consc- 

Sharlano     ^  . 

O'  quently,  amounts  to  non  assumpsit.     The  legal  effect  of 

LeIFCHILD.         ,  .111..!.  1 

the  contract  as  set  out  m  the  declaration  is,  that  a  good 
abstract  of  title  shall  be  delivered ;  the  effect  of  the  plea  is 
to  shew  that  no  such  contract  was  entered  into.  It  is  similar 
to  the  case  of  an  action  on  a  covenant  to  repair,  which 
means  to  repair  all  matters;  and  which,  consequently, 
would  not  be  proved  by  shewing  a  covenant  to  repair  "  fire 
excepted.**  The  effect  of  the  case  of  Smart  v.  Hyde  {a) 
is  the  pleading  of  one  contract  against  another,  and  not  an 
alteration  of  the  contract  itself  declared  on  by  the  plaintiff. 
Here,  the  defendant  sought  to  alter  the  contract  on  which 
the  plaintiff  relied,  and,  therefore,  the  plea  was  bad. 

Wilde,  C.  J. — I  am  of  opinion  that  there  must  be  judg- 
ment in  this  case  for  the  plaintiff,  the  plea  being  bad,  as 
amounting  to  an  argumentative  denial  of  the  contract 
alleged  in  the  declaration.  It  seems  to  be  admitted  in  the 
alignment,  that  the  condition  of  sale  mentioned  in  the 
declaration,  of  an  abstract  to  be  delivered,  means  an 
abstract  shewing  good  title  to  the  interest  sold, — that  is,  a 
freehold  interest  That  being  the  meaning  of  the  condition 
set  out,  the  question  is,  whether  the  plea  is  a  denial  of  the 
promise  afterwards  alleged  in  the  declaration.  It  is  said  in 
the  plea  that  the  contract  was  not  to  deliver  in  the  sense 
alleged  in  the  declaration,  but  that  the  plaintiff  engaged  to 
deliver  an  abstract  commencing  in  1843.  The  effect  of 
that  is  to  say,  that  ^'the  promise  I  made  was  a  promise 
different  from  that  mentioned  in  the  declaration."  Now  it 
is  a  well  known  rule,  that  if  the  defendant  means  to  answer 
an  action,  he  must  do  it  in  direct  terms,  and  not  circuitously. 
Whenever,  therefore,  a  plea  to  a  declaration  can  be  under- 
stood to  state  certain  facts  as  a  denial  of  the  promise  alleged, 
it  is  bad  for  argumentativeness.  Now  it  is  perfectly  clear,  in 

(a)  8  M.  &  W.  723 ;  S.  C.  1  Dowl.  60,  N.  S. 


TRDnry  tbrm,  10  vicr.  147 

many  cases,  that  the  declaration  need  not  set  out  all  the  terms       1 84  7. 

and  conditions  of  the  contract  on  which  the  plaintiff  sues.    gj,^iJ^A„j, 

In  the  case  of  Sieveking  v.  Dutton  (a),  the  declaration  was  for    ,     ^^ 

wool  of  a  general  description,  which  was  merchantable.  That 

left  it  open  to  shew  on  either  side  that  it  was  of  a  particular 

description.    It  was,  therefore,  competent  for  the  defendant 

to  say  *^  true  you  have  sold  me  certain  bags  of  wool,  but 

they  were  of  a  difierent  description  from  those  that  were 

delivered,  and,  therefore,  you  are  not  entitled  to  recover." 

The  defence,  therefore,  is  consistent  with  the  allegations 

in  the  declaration.  But  here  the  abstract  alleged  in  the  plea 

to  have  been  required,  is  a  different  one  from  that  alleged 

in  the  declaradon*    I  am  therefore  of  opinion  that  the  plea 

is  bad  as  an  ai]gumentative  denial  of  the  contract  alleged 

in  the  declaration;  and  therefore,  that  judgment  ought  to 

be  giTen  for  the  phiintiff. 

CoLTMAN,  J.-»I  am  of  the  same  opinion.  I  can  put  no 
meaning  on  the  words  in  the  declaration  except  that  an 
abstract  of  a  good  title  was  contracted  to  be  delivered  by 
the  defendant*  When,  therefore,  a  title  of  a  qualified 
description,  beginning  with  the  year  1843,  is  alleged  in 
the  plea  as  the  one  which  the  defendant  had  undertaken 
to  deliver,  it  does,  according  to  the  rule  laid  down  in  the 
cases,  amount  to  the  general  issue.  In  the  case  of  Smart  v. 
Hyde^  it  seems  to  me  that  the  Court  arrived  at  a  satis&ctory 
solution  of  the  difficulty  arising  in  that  case,  for  the  Court 
there  treated  the  rules  as  forming  matter  collateral  to  the 
contract  as  alleged  in  the  declaration.  That  case,  therefore, 
was  well  decided.  It  was  considered  as  admitting  both  the 
promise  and  the  breach,  but  setting  up  an  excuse  for 
breaking  the  contract  It  is  clear  to  me,  that  by  our 
dedsion  we  do  not  interfere  with  those  casQ?,  and  that  the 
plaintiff  is  entitled  to  judgment. 

(a)  Ante,  vol.  4,  p.  197;  S.  C.  3  C.  B.  331. 
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Maule,  J. — It  seems  to  me  that  this  plea  is  an  indirect 
and  circuitons  denial  of  the  promise  alleged  in  the  decla- 
,     »•  ration.      The  declaration  states  that  the  condition   into 

which  the  defendant  entered  was  to  deliver  an  abstract  of 
title.  The  pica  alleges  that  the  title  was  to  commence  in 
the  year  1843,  and  that  the  defendant  was  not  to  produce 
any  other  abstract  than  the  one  there  alleged.  That  is  in- 
consistent with  the  one  alleged  in  the  declaration.  It  differs 
in  being  an  abstract  commencing  at  a  later  time,  and  also 
with  a  particular  deed.  The  defendant,  therefore,  states 
in  his  plea  a  contract  which  could  not  co-exist  with  that 
stated  in  the  declaration.  He,  therefore,  denies  that  by 
inference  which  he  should  have  denied  directly.  The  case 
of  Smart  v.  Hyde  (a)  is  of  a  peculiar  description,  as  the 
parties  seem  there  to  have  agreed  upon  a  particular  law  as 
to  taking  advantage  of  the  breach  of  warranty.  The  Court 
there  treated  the  rules  of  the  repository  as  collateral  to, 
and  not  a  denial  of,  the  contract  alleged,  and  therefore 
considered  the  plea  not  as  traversing  or  denying  the  alle- 
gations in  the  declaration.  The  cases  of  Parker  v.  Palmer  (6), 
and  Sievehing  v.  Dutton  (c),  proceeded  on  the  same  principle. 
In  the  present  case,  however,  the  defendant  has,  by  his 
plea,  circuitously  denied  the  contract  alleged  in  the 
declaration. 

Cresswell,  J. — I  agree  with  the  rest  of  the  Court. 
This  plea,  there  can  be  no  doubt,  is  a  circuitous  denial  of 
the  contract  in  the  declaration  alleged. 

Judgment  for  the  Plaintiff. 

(a)  S   M.  &  W.  723;    S.  C.         (c)  Ante,Yo\.  4,  p.  197;  S.  C. 
1  Dowl.  60,  N.  S.  3  C.  B.  331. 

(h)  4  B.  &  A.  387. 
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1847. 


Wright  v.  Hutchinson. 

Assumpsit.     The  declaration  contained  a  count  on  a  Aple»ofthe 
bill  of  exchange  by  indorsee  against  the  acceptor,  and  also  discbam 

1  uodcr  toe 

a  count  on  an  account  stated.  5  ^  ^  Yi^ 

Plea.     That  after  the  making  of  the  said  several  con-  ^:  "^'  *}^'^^ 

^         ^  either  set  out 

tracts  and  promises,  and   the  accruing  of  the  causes  of  the  proceed- 
action^  and  each  of  them,  in  the  declaration  mentioned,  formity  with 
the  defendant,  not  being  a  trader  within  the  meaning  of  S^J^be^Siem 
the  statutes  in  force  relatimr  to  bankrupts  at  the  time  of  ••  »n  Beet,  lo 

^^  f  .  of  thit  statute. 

the  making  and  passing  of  the  act  of  Parliament  hereinafter 
mentioned,  and  having  resided  twelve  calendar  months 
within  the  London  district,  under  and  by  virtue  of  and 
according  to  the  directions  and  provisions  of  a  certain 
statute,  made  and  passed  in  the  session  of  Parliament  held 
in  the  5th  and  6th  years  of  the  reign  of  our  Lady  the  now 
Queen,  intituled,  "  An  Act  for  relief  of  Insolvent  Debtors,** 
duly  presented  her  petition  for  protection  from  process  in 
the  Court  of  Bankruptcy  in  London,  which  said  petition 
was  forthwith  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  filed  of  record  in  the  said  Court  of  Bankruptcy. 
And  the  defendant  further  says,  that  such  proceedings  were 
bad  in  the  said  Court  of  Bankruptcy,  upon  the  said  petition 
of  the  defendant;  that  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  same  day  and  year 
aforesaid,  a  final  order  was  made  by  Joshua  Evans,  Esq., 
then  being  one  of  the  commissioners  of  the  said  Court  of 
Bankruptcy,  duly  authorized  in  that  behalf  for  the  pro- 
tection of  the  person  of  the  defendant  from  all  process, 
and  for  the  vesting  of  the  estate  and  effects  of  the  defendant 
in  Alexander  Brymer  Belcher,  one  of  the  official  assignees 
of  the  said  Court  of  Bankruptcy ;  whereby  and  by  force 
and  virtue  of  which  said  order  the  defendant  was  discharged 
of  and  fi"om  the  several  contracts,  and  promises  and  causes 
of  action,  and  each  of  ihem,  in  the  declaration  mentioned. 
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1847.       And  the  defendant  further  saith^  that  the  said  order  and 
^p^^""^    discharge  still  remain  in  full  force.     Verification. 

9.  Demurrer,    on    the   ground,    among    others,    that    the 

defendant,  m  her  plea,  neither  follows  the  words  of  the 
10th  section  of  the  5  &  6  Vict  c.  116,  (stating  that  a  final 
order  was  made  for  protection  and  distribution),  nor  does 
it  state  the  particulars  requisite  to  bring  the  defendant  within 
the  operation  of  the  act 

Channel^  Seijt,  in  support  of  the  demurrer.  This  is  a 
defective  plea,  as  it  neither  describes  the  proceedings  for 
the  discharge  of  the  defendant  in  conformity  with  sect  4, 
nor  does  it  describe  the  order  for  the  defendant's  dischai^ge 
in  the  language  of  sect  10.  The  case  otLeafY.  Robson  (a) 
is  precisely  in  point  There  it  was  held  that  such  a  plea 
was  bad^  in  neither  following  strictly  the  words  of  sect.  10, 
nor  in  shewing  all  the  requisites  described  in  sect  4.  The 
case  of  Gillan  v.  Deare  {b)  is  to  the  same  effect  Cook 
V.  Henson  (c),  and  Nicholb  v.  Payne  (rf),  recognise  the  same 
principle. 

Unthanky  in  support  of  the  plea.  In  pleading  such  a 
plea  as  the  present,  a  difficulty  may  be  imposed  upon  the 
defendant  in  pleading  the  facts  existing  in  the  present  case, 
because  no  creditors'  assignee  has  yet  been  chosen,  and  it 
is  found  difficult  to  induce  a  person  who  is  willing  to 
undertake  the  office.  The  consequence  would  be,  under 
those  circumstances,  that  the  defendant  would  be  deprived 
of  the  benefit  of  his  dischai^e.  [-Afowfe,  J. — The  defence 
is,  I  presume,  the  proceedings  which  have  taken  place 
under  sect  4.  There  can,  consequently,  be  no  difficulty 
in  pleading  such  dischai^e  by  setting  forth  the  proceedings, 
or  by  describing  the  final  order  in  the  manner  provided  by 

(«)  Ante,  vol.  2,  p.  G4G;  S.  C.  (c)  Ante,  vol.  3,  p.  177  i  S.  C. 

13  M.  &  W.  C51.  1  C.  B.  908. 

{b)  Ante,  vol.  3,  p.  412;  S.  C.  (d)  Ante,  vol.  2,  p.  G29 ;  S.  C. 

2  C.  B.  309.  7  M.  &  G.  927 ;  8  Scott,  N.  R.  732. 
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sect  10.]     If  the  words  used  in  the  plea  are  equivalent  in        1847. 
substance  to  those  employed  in  the  statute,  that  is  sufficient       wiugiit 
Althooffh  a  form  is  spYen  by  a  statute,  it  is  not  necessary    „     ^- 
in  all  cases  to  follow  it  literally.     In  the  7  &  8  Vict  c.  96, 
&  22,  the  word  **  distribution''  does  not  occur,  nor  in  the 
schedule  attached  to  that  section  is  it  to  be  found. 

Wn^B,  C.  J. — The  plea  in  the  present  case  is  under  the 
5  &  6  Vict  c.  116.  There  can  be  no  difficulty  in  framing 
it  properly.  Either  it  should  set  forth  the  petition  and 
other  proceedings  in  conformity  with  sect  4,  or  describe 
the  order  in  the  form  directed  by  sect  10. 

Pbb  Curiam. 

Leave  to  amend,  otherwise  judgment  for  the 
PlaintifiP. 


J.  J.  Haborave,  by  his  next  friend  and  mother, 
M.  Hargrave  v.  Hargrave  and  Others. 

M^ULLING  moved  for  a  rule  to  shew  cause  why  the 
plwitiff  should  not  be  at  liberty  to  cross-examine  viva  voce 
on  oath,  before  the  commissioners,  on  the  commission 
directed  to  be  issued  by  an  order  of  the  Master  of  the 
Rolls^  on  the  1st  of  December,  1846,  B.  H.  T.,  a  witness, 
on  the  part  of  the  defendants,  residing  at  Boulogne,  such 
cross-examination  to  take  place  at  the  same  time  and  place 
with  the  examination  under  the  said  commission,  and  why 
the  cross-examination  and  answers  should  not  be  reduced 
into  writing,  and  returned  with  the  commission ;  or  why  a 
commission  should  not  issue  out  of  this  Court  for  the  cross- 
examination  of  the  said  B.  H.  T.,  such  cross-examination 
lo  take  place  at  the  time  and  place  of  executing  the  said 

cross- ox  am  I  nc 
the  witness,  viv^  voce,  before  the  Chancery  commissioner ;  or  to  issue  a  separate  commission  to 
croit-oxaiiiiBC  the  witness  under  1  Wm.  4,  c.  22,  s.  4. 


Where  the 
Court  of 
Chancery 
had  directed 
an  issue  to  be 
tried  in  this 
Court,  and 
also  directed 
that  a  witness 
then  abroad 
should  bo 
examined  on 
iuterrogatorics, 
this  Court 
refused  to 
vary  the  order 
of  the  Court 
of  Chaucery, 
by  directing 
that  the  plain- 
tiff should  be 
at  liberty  to 
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Hargrave 

r. 
Hargravb 
and  Others. 


commission  out  of  Chancery;  and  why  the  defendants' 
attorney  should  not,  within  four  days  previous  to  the 
execution  of  the  commission,  furnish  the  plain tiflTs  attorney 
with  a  copy  of  the  interrogatories  to  be  administered  to 
the  said  B.  H.  T.,  on  the  part  of  the  defendants. 

It  appeared,  from  the  affidavit  on  which  the  application 
was  founded,  that  in  the  present  suit,  which  was  instituted 
before  the  Master  of  the  Rolls,  that  learned  Judge  had 
directed  an  issue  to  be  tried  in  this  Court,  in  order  to 
determine  the  legitimacy  of  the  plaintiff.  It  had  already 
been  tried  once,  and,  previous  to  the  trial,  a  commission 
had  issued  out  of  this  Court,  directed  to  certain  commis- 
sioners at  Boulogne,  to  examine  several  witnesses  viv&  voce 
on  the  part  of  the  defendants ;  among  them  was  a  person 
named  Betsy  Head  Tune.  On  the  execution  of  that  com- 
mission Miss  Tune  refused  to  give  evidence.  At  the  trial, 
a  verdict  was  found  in  favour  of  the  plaintiff,  and  on 
application  to  the  Master  of  the  Rolls,  his  Lordship 
directed  a  new  trial,  and  that  a  commission  should  issue 
to  examine  Miss  Tune  on  interrogatories.  His  Lordship, 
however,  refused  an  application  at  the  instance  of  the 
plaintiff  to  cross-examine  the  witness  viva  voce,  on  the 
ground  that  he  had  no  power  to  deviate  from  the  mode  of 
examination  usual  in  such  cases  in  the  (^ourt  of  Chancery. 
Subsequently  an  application  similar  to  the  present  was 
made  to  Williams^  J.,  at  Chambers;  this,  however,  his 
Lordship  declined  to  grant,  but  permitted  it  to  be  made  to 
the  full  Court 

The  present  application  was  made  under  the  fourth 
section  of  the  1  Wm.  4,  c.  22,  whereby  the  superior  Courts 
of  common  law  are  empowered  "  to  order  a  commission 
to  issue  for  the  examination  of  witnesses  on  oath  at  any 
place  or  places  o!it  of  such  jurisdiction,  by  interrogatories 
or  otherwise,  and  by  the  same  or  any  subsequent  order 
or  orders,  to  give  all  such  directions  touching  the  time, 
place,  and  manner  of  such  examination,  as  well  within  the 
jurisdiction   of   the    Court    wherein    the   action    shall    be 
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depending  as  withont,  and  all  other  matters  and  circum- 
stances connected  with  such  examinations,  as  may  appear 
reasonable  and  just."  In  the  case  of  an  onlinary  action, 
where  an  order  had  been  made  at  the  instance  of  one  party 
for  examination  of  witnesses,  on  interrogatories,  at  Paris 
and  Boidogne,  this  Court  granted  a  rule  empowering  the 
opposite  party  to  cross-examine  vivA  voce  ;  Pole  v. 
Rogers  (a).  This  Court  had  the  same  power  over  an  issue 
out  of  Chancery  as  in  an  ordinary  action  with  respect  to 
the  examination  of  witnesses ;  Bourdeaux  v.  Rowe  (6).  Would 
then  the  circumstance  of  the  Court  of  Chancery  having 
already  interfered,  vary  the  case  ?  In  the  case  of  an  issue 
fiiom  Chancery,  the  ordinary  jurisdiction  of  the  Court  of 
Chancery  as  to  the  examination  of  witnesses  abroad,  and 
that  exercised  by  Courts  of  law  under  the  1  Wm.  4,  c.  22, 
8.  4,  are  concurrent.  In  Grinnell  v.  Cobbold  (c),  the  Court 
of  Chancery,  after  a  common  law  commission  to  examine 
▼i?&  voce,  directed  an  examination  on  written  inter- 
rogatories to  be  substituted.  The  present  was  a  case 
peculiarly  calling  for  this  Court's  interference.  An  English 
witness  who  had  already  avoided  a  viva  voce  cross- 
examination,  was  about  to  give  evidence  under  written 
interrogatories,  and  the  Court  of  Chancery,  which  had 
directed  that  mode  of  examination,  appeared  to  have  no 
power  to  substitute  any  other.  If,  however,  this  Court 
would  not  interfere  with  the  commission  issued  by  the 
Court  of  Chancery,  it  clearly  had  power  to  issue  a  new 
commission,  and  such  a  commission  might  go  for  the 
purpose  of  cross-examining  the  witness;  Campbell  v. 
Scougal  (rf). 


p. 
Hargravr 
and  Othen. 


WiLDB,  C.  J. — I  do  not  see  how  the  plaintiff  can  get 
what  is  asked  for  by  this  rule.  A  commission  to  examine 
witnesses  has  been  sued  out  of  the  Court  of  Chancery, 


(ii^  4  Scott,  479 ;  S.  C.  3  Bing. 
N.C.  780;  5  Dowl.  632. 

(*)  1  Bing.  N.  C.  721  ;  S.  C. 


1  Scott,  608. 
(c)  4  Sim.  546. 
id)  19  Ves.  552. 
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and  if  any  alteration  is  to  be  made  in  the  terms  of  that 
commission,  recourse  must  be  had  to  the  Court  which 
issued  it     This  Court  acts  in  assistance  of  the  Court  of 
Chancery,  but  it  does  not  interfere  with  and  control  or 
amplify  its  orders.     That  Court  was  possessed  of  all  the 
information  necessary,  and  had  authority  to  order  a  com- 
mission to  issue  with  as  extensive  powers  as  the  nature  of 
the  case  required.     Here  the  cause  has  been  tried,  and 
some  witnesses  residing  abroad  were  examined  and  cross- 
examined  under  a  commission  issued  by  this  Court;  but 
in  consequence  of  the  refusal  of  another  and  most  material 
witness  to  be  examined,  those  proceedings  have  failed,  a 
new  trial  has  been  granted  by  the  Court  of  Chanceiy,  and 
a  commission  issued  by  that  Court  to  examine  this  particular 
witness.     The  Court  of  Chancery,  then,  has  exercised  its 
discretion  after  investigating  the  matter,  and  we  are  asked 
to  order  the  witness  to  be  examined  in  a  way  that  Court 
omitted  to  do.     It  is  said,  that  by  the  rules  of  practice  of 
the  Court  of  Chancery,  no  power  can  be  obtained  to  cross- 
examine  a  witness  viva  voce,  but  only  on  interrogatories, 
which,  in  this  particular  case,  are  insufficient  for  the  pur- 
poses of  justice.     But  all  the  parties  were  before  the  Court 
of  Chancery  when  the  new  trial  was  prayed  for  and  granted* 
The  powers  of  that  Court  are  very  extensive,  and   the 
parties  might  have  been  compelled  to  receive  the  boon 
they  asked  for  on  such  terms  as   that   Court    thought 
equitable  and  expedient;   and   we  cannot  enter  into  a 
subject  which  they  were  competent  to  decide,  and  have 
decided.     This  rule  asks,  in  the  alternative,  for  powers  to 
be  granted  to  the  plaintiff  to  cross-examine  a  particular 
witness  before  the  Chancery  commission,  or  for  a  com- 
mission to  issue  from  this  Court  to  cross-examine  the  same 
witness.     But  to  issue  a  commission  to  cross-examine  a 
witness  is  not  consistent  with  the  practice  of  this  Court, 
and   the  former  part  of  the   rule,  if  granted,  would  be 
abortive    in    its    result.     We    cannot    ira{)ose    upon    the 
Chancery  commissioners  the  obligation  to  allow  a  cross- 
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ezamination  to  take  place;  and,  if  they  did  allow  it,  we  1847. 

could  not  compel  the  Court  of  Chancery  to  receive  and  h"^'^""^ 

act  upoo  the  evidence  obtained  in  a  manner  contrary  to  9, 

that  which  by  its  order  had  been  directed  and  approved  of.  and  Others. 

Pbr  Curiam. 

Rule  refused. 


DnoN  the  Youngeb  v.  Clark  and  Another. 
1  HE  declaration  stated,  that  whereas  the  defendants,  on  A  declantion 

in  debt  ooii~ 

the  8th  day  of  December,  a.  d.  1845,  were  indebted  to  the  tained  two 
plauiti£P  in  the  sum  of  26/.,  for  the  use  and  occupation  of  a  devuud^ 
certain  messuage  or  tenement  and  premises,  with  the  appur-  ^*  *™*  5J  ^'^ 
tenances  of  the  plaintiff,  by  the  defendants,  and  at  their  pvoel,  &c., 
request,  and  by  the  sufferance  and  permission  of  the  plaintiff  before  tction ' 
for  a  long  time  then  elapsed,  had,  held,  used,  occupied,  ^!epSoi^ioii, 
posseased,  and  enjoyed.     And  in  26/.  for  money  then  found  ^^  ^^ 
to  be  due  from  the  defendants  to  the  plaintiff  on  an  account  tender,  the 
then  stated  between  them.  Which  said  several  monies  rcspec-  X5«.  ^  dao 
tively  were  to  be  paid  by  the  defendants  to  the  plaintiff  on  p"^"  *^to" 
request;  whereby  and  by  reason  of  the  nonpayment  thereof  the  plaintiff 
an  action  hath  accrued  to  the  plaintiff  to  demand  and  have  sum,  and  on 
of  and  from  the  defendants  the  said  sum  of  money  above  TOntmct'not 
demanded.     Yet  the  defendants  have  not,  nor  hath  either  diviiible  from 

the  sum  of  51. ; 

of  them  paid  the  said  sum  above  demanded  or  any  part  that  after- 
thereof.     To  the  plaintiff*s  damage  of  51^  and  thereupon  plaintiff  dc 
he  brings  suit.  &c  "^tfrn 

Plea.     And  as  to  the  said  causes  of  action  in  the  dcclara-  \^»'*  ^ut  the 

defendants 

tion  mentioned  as  to  the  said  sum  of  5/.  parcel,  &c.,  the  refused  to  pay 
defendants  say  tliat  the  plaintiff  ought   not  to  have  or  jy^w^  on  de- 
maintain  his  aforesaid  action  against  them  to  recover  any  ronirer,  that 

^  ^  •'    the  replication 

damages  by  reason  of  the  nonpayment  of  the  said  sum  of  5L  was  good;  as 
parcel,  &c.,  because  they  say  that  they  the  said  defendants,  part  of  an 
at  the  time  when  the  said  last  mentioned  sum  became  due  ?"^  in  law; 

and  if  the 
defendants  relied  on  a  set-off,  &c.,  it  should  have  been  rejoined. 
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1847.        and  payable  to  ihe  plaintiff,  were  and  from  thence  hitherto, 
Dixon        ^^^^  been,  and  still  are,  ready  to  pay  to  the  plaintiiF  the 
f'-  said  sum  of  5/.,  parcel,  &c ;  and  that  after  the  time  when  the 

and  AooUusr.  Said  sum  of  5Ly  parccl,  &.C.,  became  due,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  4th  day  of 
December,  a.  d.  1845,  they,  the  defendants,  were  ready  and 
willing,  and  then  tendered  and  offered  to  pay  to  the  plaintiff 
the  said  sum  of  5L  parcel,  &c;  to  receive  which  of  the 
defendants  the  plaintiff  then  wholly  refused:  and  the  de- 
fendants now  bring  the  said  sum  of  5L  into  Court,  here 
ready  to  be  paid  to  the  plaintiff,  if  he  will  accept  the  same ; 
and  this  they  are  ready  to  verify ;  wherefore  they  pray  judg- 
ment if  the  plaintiff  ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  them  to  recover  any  damages  by 
reason  of  the  nonpayment  of  the  said  sum  of  5L  parcel,  &c 
Replication.  And  the  plaintiff  as  to  the  plea  of  the 
defendants  by  them  above  pleaded  as  to  the  said  sum  of  51, 
parcel,  &c.,  saith,  that  he  ought  not  to  be  barred  from 
maintaining  his  aforesaid  action  against  them,  to  recover 
damages  and  costs  by  reason  of  the  detention  and  nonpay- 
ment of  the  said  sum  of  5L,  because  he  saith,  that  before 
and  at  the  time  of  the  making  of  the  said  tender  of,  and  of 
the  refusal  of  the  plaintiff  to  receive,  the  said  5/1,  as  alleged 
in  the  said  plea,  and  at  the  time  of  the  request  and  of  the 
refusal  hereinafter  alleged,  and  until  and  at  the  commence- 
ment of  this  suit,  a  larger  sum  than  5/.,  to  wit,  the  sum  of 
13/.  15*.,  being  part  of  the  money  in  the  declaration  men- 
tioned and  demanded,  was  due  from  the  defendants  to  the 
plaintiff  as  one  entire  sum,  and  on  one  entire  contract  and 
liability,  and  inclusive  of  and  not  separate  or  divisible  from 
the  said  sum  of  5/.,  and  the  same  being  a  contract  and 
liability,  by  which  the  defendants  were  liable  to  pay  to  him 
the  whole  of  the  said  larger  sum  in  one  entire  sum  upon 
request.  And  the  plaintiff  further  saith,  that  after  the  said 
last  mentioned  and  larger  sum  became  so  due  as  aforesaid, 
and  at  the  making  of  the  tender  aforesaid,  and  before  the 
commencement  of  this  suit,  and  while  the  whole  of  the  said 
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last  mentioned  and  lai^ger  sum  was  so  due  as  herein  last        1847. 
aforesaid,  and  while  the  same  remained  wholly  unpaid  and     ^n^*^*"""*^ 
unsatisfied,  to  wit,  upon  the  3rd  day  of  December,  a.  d.  ». 

1845,  the  plaintiff  requested  of  the  defendants  the  said  last  and  Anoclier. 
mentioned  and  larger  sum,  of  which  the  said  5L  in  the  said 
plea  mentioned  was  then  such  indivisible  parcel  as  herein- 
before said.  Yet  the  defendants  did  not,  nor  would,  at  the 
time  of  the  said  request,  or  at  any  other  time  pay  the 
plaintiff  the  aforesaid  larger  sum,  to  wit,  the  sum  of  13/1 15«., 
wherefore  the  plaintiff  refused  the  said  5ly  as  in  the  said 
plea  above  thereof  alleged,  as  he  lawfully  might  for  the 
caose  aforesaid.  And  this  the  plaintiff  is  ready  to  verify, 
&C.  Wherefore  the  plaintiff  prays  judgment,  and  his  damages 
and  costs  by  reason  of  the  detention  and  nonpayment  of 
the  said  sum  of  5L  to  be  adjudged  to  him,  &c 

Demurrer,  on  the  following  grounds,  that  the  said  replica- 
tion admits  the  tender  of  the  said  sum  of  5L,  as  stated  in  the 
said  plea  thereto,  but  does  not  avoid  the  effect  thereof  by 
shewing  any  prior  or  subsequent  demand  of  that  particular 
sum,  bat  alleges  that  the  plaintiff  on  the  day  in  the  said 
replication  mentioned,  requested  of  the  defendants  a  larger 
sum.  That  it  is  uncertain  on  the  face  and  reading  of  the 
said  replication,  whether  the  plaintiff  requested  of  the  de- 
fendants payment  of  the  said  larger  sum ;  and  for  all  that 
appears  to  the  contrary,  the  plaintiff  might  have  requested 
of  the  defendants  a  loan  of  the  said  laiger  sum ;  but  that 
even  if  the  vague  expressions  used  by  the  plaintiff  in  the 
said  replication  in  that  behalf  can  be  construed  to  amount 
to  an  averment  of  a  demand  of  payment  of  the  said  larger 
smn,  still  that  a  demand  and  refusal  of  payment  of  a  larger 
som  than  is  stated  in  the  plea  to  have  been  tendered,  is  no 
answer  in  law  to  such  plea  of  tender.  Further,  that  the  said 
leplicadon  only  alleges  that  the  said  larger  sum  was  due 
from  the  defendants  to  the  plaintiff  at  the  time  of  the  said 
alleged  request,  but  this  b  not  a  sufficient  reason  for  invali- 
dating the  tender,  if  there  were  any  set  off  or  just  cause 


158 


CASES   ON   POINTS  OF   PRAOTICBy   C.    P. 


1847. 


DlXON 
V. 

Claek 
and  Another. 


existing  for  not  tendering  or  paying  the  larger  sum:  yet 
it  is  not  stated  in  the  said  replication  that  there  was  not 
such  set  off  or  good  cause  for  not  tendering  or  paying  the 
larger  sum.  The  replication  is  also  ambiguous  and  uncer- 
tain,  as  to  the  exact  time  at  which  the  said  alleged  request 
was  made,  with  reference  to  the  time  of  making  the  tender, 
for  it  does  not  state  distinctly  whether  the  said  allied 
request  was  made  before  or  after,  or  at  the  time  o^  making 
the  tender.  Also,  that  the  said  replication  is  bad  in  this,  to 
wit,  that  the  plaintiff  hath  in  and  by  his  declaration  alleged 
and  shewn  that  this  action  is  brought  for  two  distinct  and 
separate  debts,  or  sums  of  money,  each  of  which  is  the 
subject  of  the  respective  counts  of  the  declaration,  and  that 
the  plea  to  which  the  said  replication  profi^sses  to  be  an 
answer,  alleges  a  tender  of  5L  parcel  of  those  several  debts 
or  sums  of  money:  yet  the  replication,  while  it  in  substance 
admits  the  making  of  the  tender  modo  et  forma,  ftc, 
attempts  to  defeat  its  effect  by  alleging  that  the  sum  ten- 
dered was  part  of  one  entire  sum,  and  due  on  one  entire 
contract  and  liability,  which  is  either  an  indirect  and  argu- 
mentative traverse  of  the  tender  modo  et  forma,  &&,  or  is  a 
departure  from  the  declaration  in  which  two  distinct  con- 
tracts and  causes  of  action  are  alleged*  And  also  for  that 
the  said  replication  contains  divers  unmeaning  repetitions 
with  reference  to  the  &ct  of  the  said  alleged  laiger  sum 
being  due,  and  also  divers  unintelligible  and  ungrammatical 
expressions  and  superfluous  phrases,  and  it  irregularly  prays 
judgment  for  costs,  and  is,  in  other  respects,  informal  and 
insufficient 

Joinder  in  demurrer.  The  plaintiff's  points  for  aigu- 
ment  were,  that  the  replication  is  good  in  substance,  for 
that  a  plea  of  tender  as  to  parcel  is  answered  by  shewing 
that  the  sum  tendered  was  part  of  a  larger  sum  due  on  one 
entire  contract,  and  on  one  entire  sum ;  and  that  the  repli- 
cation is  also  good  in  point  of  form ;  that  the  plea  is,  in 
substance,  bad,  because,   being  pleaded  as  to  parcel  of 
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monies  mentioned  in  two  indebitatus  counts,  each  of  which 
may  comprise  several  distinct  and  entire  contracts,  the  plea 
ought  to  have  averred  that  the  said  sum  of  5L  parcel,  &c.,  *• 

was  due  upon  some  contract  or  contracts  on  which,  at  the    and  Anocher. 
time  of  the  tender  and  refusal,  no  more  was  due  than  the 
said  sum  of  52.  parcel,  &c. 

Vnihank  in  support  of  the  demurrer.  The  replication  is 
bad,  88  it  is  quite  consistent  with  it  that  the  defendants  had 
a  set-off,  or  that  a  part  of  it  was  barred  by  the  Statute  of 
limitations,  and,  if  so,  the  plea  would  be  good  as  an  answer 
to  the  action.  The  plaintiff,  therefore,  ought,  in  his  rcpli- 
catioD^  to  have  alleged  that  no  part  of  the  claim  was  barred 
The  main  point  for  the  decision  of  the  Court  was,  whether 
a  tender  of  a  part  of  an  entire  debt  was  valid.  No  decision 
directly  in  point  had  been  pronounced  by  the  Courts  that 
such  a  plea  was  not  good*  So  far  as  the  authorities  went, 
diey  must  be  considered  in  favour  of  such  a  plea.  Where 
the  dum  was  indivisible,  as  in  the  case  of  a  bill  of 
exchange,  it  might  be  that  a  tender  of  a  part  of  the  amount 
would  not  be  good,  but  where  the  claim  was  divisible,  there 
the  plea  of  tender  of  a  part  of  the  claim  was  valid.  Now, 
here  the  declaration  claimed  a  debt  due  for  use  and  occu- 
pation, and  on  an  account  stated.  No  doubt  the  two  might 
become  parts  of  one  entire  debt,  but,  as  they  appeared 
on  the  face  of  the  declaration,  the  claim  was  divisible.  One 
part  might  be  barred  by  the  Statute  of  Limitations,  or  the 
defendants  might  have  a  set-off  to  it  What  objection, 
therefore,  could  there  be  to  the  defendants  pleading  a  tender 
to  the  remainder  of  the  claim  due.  [Cresswell,  J. — But 
the  plaintiff  says  in  his  replication,  that  the  sum  tendered 
was  part  of  an  indivisible  claim.  fFUde,  C.  J. — You  are 
putting  the  case  where  the  demand  might  be  severed,  and 
the  plea  is  only  consistent  with  a  claim  which  may  be 
severable  or  not  severable ;  whereas,  here,  the  plaintiff 
alleges   the   claim    not    to   have    been    severable].     The 
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declaration,  however,  shews  that  the  demand  was  severable. 
He  cited  Brandon  v.  Newington  (a) ;  Cotton  v.  Godwin  {b)\ 
Tyler  v.  Bland  (c);  Sutton  v.  Fostered);  Jourdain  v. 
Johnson (e);  Armfield  v.  Burgin{f)\  Spybey  v.  Hide{g)\ 
Jones  V.  Owen  Qi) ;  Rivers  v.  Griffiths  (i). 


Talfourdy  Serjt.,  contra.  It  was  not  necessary  for  the 
replication  to  allege  that  a  portion  of  the  claim  was  not 
barred  by  the  Statute  of  Limitations,  or  that  the  defendants 
had  not  a  set-oflF  in  answer  to  a  portion  of  the  plaintiff's 
claim.  Those  were  matters  peculiarly  within  the  know- 
ledge of  the  defendants,  and  if  they  existed  they  ought  to 
be  alleged  by  way  of  rejoinder.  Then  as  to  the  question, 
whether  the  tender  of  a  smaller  sum  was  a  valid  answer  to 
a  demand  of  a  larger.  That  a  plea  alleging  such  a  tender 
was  bad,  was  clearly  shewn  by  the  cases  of  Tyler  \.  Bland  (c\ 
and  Hesketh  v.  Fawcett  (A).  In  the  former,  a  replication, 
alleging  a  demand  of  a  larger  sum  than  that  tendered,  in 
which  the  sum  so  tendered  was  embraced  before  the  tender, 
was  held  to  be  good ;  and  in  the  latter,  a  simikr  plea, 
omitting  to  allege  the  larger  sum  to  be  due  by  one  entire 
contract,  was  insufficient  He  also  cited  Cotton  v.  Godwin  (b) ; 
and  Year  Books,  10  Hen.  6,  fol.  23 ;  36  Hen.  6,  fol.  13 ; 
7  Hen.  7,  fol.  5. 


Unthank  replied. 


Cur.  adv,  vult. 


(a)  3  Q.  B.  915  ;  S.  C.  3  G. 
Sc  D.  194. 

{b)  7  M.  &  W.  147;  S.  C.  9 
Dowl.  763. 

(c)  9  M.  &  W.  338 ;  S.  C.  1 
Dowl.  608,  N.  S. 

id)  Year  Books,  1  Edw.  5,  fol.  5, 
and  in  error,  1  Ric.  3,  fol.  1. 

(e)  2  C,  M.  &  R.  664 ;  S.  C. 
4  Dowl.  534. 


(f)6  M.  &  W.  281;  S.  C.  8 
Dowl.  247. 

ig)  1  Campb.  181. 

(A)  6  A.  &  E.  222;  S.  C.  6  N. 
&  M.  620. 

(t)  5  B.  &  A.  630 ;  S.  C.  1  D. 
&  R.  215. 

f*)  11  M.  &  W.  356;  S.  C.  2 
Dowl.  827,  N.  S. 
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Wilde,  C.  J. — This  was  an  actiou  of  debt  for  use  and  1847. 
occupation,  and  on  an  account  stated.  The  sum  claimed  in  dixon 
each  count  was  26/.     Plea :  As  to  the  causes  of  action  in  v. 

the  declaration  mentioned  as  to  5Ly  parcel,  &c.,  that  the  and  Another. 
plaintiff  ought  not  to  maintain  his  action  to  recover  any 
damages  by  reason  of  the  nonpayment  of  oL,  because  the 
defendants,  when  that  sum  became  due,  were  ready  and 
willing,  and  thence  hitherto  always  had  been,  and  still  were, 
ready  and  willing  to  pay  it,  and  before  action  brought, 
tendered,  &c.  Replication,  that,  before  and  at  the  time  of 
making  the  tender,  and  at  the  time  of  the  request  and 
refusal  after  mentioned,  and  until  and  at  the  commencement 
of  the  action,  a  larger  sum  than  5/1,  to  wit,  13il  15«.,  part  of 
the  money  in  the  declaration  mentioned  and  demanded, 
was  doe  from  the  defendants  to  the  plaintiff,  as  one  entire 
sam,  from  one  entire  contract  and  liability,  and  exclusive  of, 
and  not  separate  or  divisible  from  the  said  sum  of  5/.,  and 
the  same  being  a  contract  and  liability  by  which  the  de- 
fendants were  liable  to  pay  to  him  the  whole  of  the  said 
laiger  sum,  in  one  entire  sum,  on  request;  and,  further, 
that,  after  the  said  last-mentioned  and  larger  sum  became 
due  as  aforesaid,  and  at  the  making  of  the  tender  aforesaid, 
and  before  the  commencement  of  the  suit,  and  while  the 
whole  of  the  said  last-mentioned  larger  sum  was  so  due  as 
last  aforesaid,  and  while  the  same  remained  wholly  unpaid 
and  unsatisfied,  to  wit,  on,  &c.,  the  plaintiff  requested  of 
the  defendants  the  said  last-mentioned  sum,  of  which  the 
said  5L  in  the  plea  mentioned  was  then  such  indivisible 
parcel  as  aforesaid,  yet  the  defendants  refused  to  pay  the 
said  laiger  sum,  wherefore  the  plaintiff  refused  the  said  sum 
of  5i     Verification. 

Demurrer,  because  the  tender  is  admitted,  and  not 
avoided,  the  demand  of  the  larger  sum  not  amounting  to 
avoidance ;  and  because  the  replication  does  not  negative  a 
set-off  <H*  other  just  cause  for  not  paying  the  larger  sum. 

On  the  argument  of  this  demurrer,  on  behalf  of  the 
plaintiff,  in  answer  to  the  special  ground  of  demurrer,  diat 

TOL.  T.  M  D.   &   L. 
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1847.        the  replication  should  have  negatived  the  existence  of  any 
^^TJ^^"""^    set-off,  &c.,  it  was  contended,  that  any  such  matter  might 
9'  and  ought  to  have  come  by  way  of  rejoinder.  And  we  think 

and  Another,   this  is  a  sufficient  answer. 

The  argument  further  involved  the  general  question, 
whether  a  tender  of  part  of  an  entire  debt  is  good,  and 
several  ancient  and  modem  authorities  bearing  on  this 
question  were  cited,  but  no  case  directly  in  point ;  nor  have 
we  been  able  to  find  any.  On  consideration,  however,  we 
are  of  opinion,  on  principle,  that  such  a  tender  is  bad,  and, 
consequently,  that  the  replication  is  good. 

In  actions  of  debt  and  assumpsit  the  principle  of  the  plea 
of  tender,  in  our  apprehension,  is,  that  the  defendant  has  been 
always  ready  (touts  temps  prist)  to  perform  entirely  the  con- 
tract on  which  the  action  is  founded,  and  that  he  did  perform 
it  as  far  as  he  was  able,  by  tendering  the  requisite  money, 
the  plaintiff  himself  precluding  a  complete  performance  by 
refusing  to  receive  it  And  as,  in  ordinary  cases,  the  debt 
is  not  discharged  by  such  tender  and  refiisal,  the  plea  must 
not  only  go  on  to  allege  that  the  defendant  is  still  ready 
(uncore  prist),  but  must  be  accompanied  by  a  profert  in  curi& 
of  the  money  tendered.  If  the  defendant  can  maintain  this 
plea,  although  he  will  not  thereby  bar  the  debt  (for  that 
would  be  inconsistent  with  the  uncore  prist  and  profert  in 
curi&),  yet  he  will  answer  the  action,  in  the  sense  that  he 
will  recover  judgment  for  his  costs  of  defence  against  the 
plaintiff,  in  which  respect  the  plea  of  tender  is  essentially 
different  from  the  payment  of  money  into  (yourt  And,  as 
the  plea  is  thus  to  constitute  an  answer  to  the  action,  it 
must,  we  conceive,  be  deficient  in  none  of  the  requisite 
qualities  of  a  good  plea  in  bar. 

With  respect  to  the  averment  of  touts  temps  prist,  if 
the  plaintiff  can  falsify  it,  he  avoids  the  plea  altogether. 
Therefore,  if  he  can  shew  that  an  entire  performance  of  the 
contract  was  demanded,  and  refused,  at  any  time,  when,  by 
the  terms  of  it,  he  had  a  right  to  make  such  a  demand,  he 
will  avoid  the  plea.     Hence,  if  a  demand  of  the  whole  sum 
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originally  due  is  made^  and  refused,  a  subsequent  tender  of        1847. 
part  of  it  is  bad,  notwithstanding  that  by  part  payment,  or     ^"^      ' 
other  means,  the  debt  may  have  been  reduced   in   the  f* 

interim  to  the  sum  tendered.  And  this  is  the  principle  of  and  Another, 
the  decision  in  Cotton  v.  Godwin  (a).  If,  however,  the  de- 
mand were  of  a  larger  sum  than  that  originally  due  under 
the  contract,  a  refusal  to  pay  it  would  not  falsify  the 
touts  temps  prist,  even  though  the  amount  demanded  were 
made  up  of  the  sum  due  under  the  contract,  and  some  other 
debt  due  from  the  defendant  to  the  plaintiff.  And  this  is 
the  principle  of  the  decisions  in  Brandon  v.  Newington  (&^ 
and  HtMhah  v.  Fawcett  (c);  which  appear  to  overrule  Tyler 
V.  Bkmd{d). 

This  principle,  however,  we  think,  is  only  applicable 
where  the  laiger  sum  is  demanded  generally;  and  could 
hardly  be  enforced,  where  it  is  explained  to  the  defendant 
at  the  time  how  the  amount  demanded  is  made  up ;  for,  in 
such  case,  the  transaction  appears  to  be  nothing  less  than  a 
shnnltaneous  demand  of  the  several  debts,  so  as  to  fidsify 
die  ayennent  of  touts  temps  prist  as  to  eacL 

But,  besides  the  averment  of  readiness  to  perform,  the 
plea  must  aver  an  actual  performance  of  the  entire  contract 
on  the  part  of  the  defendant,  as  far  as  the  plaintiff  would 
allow.  And  it  is  plain  that  where,  by  the  terms  of  it,  the 
money  is  to  be  paid  on  a  future  day  certain,  this  branch  of 
the  plea  can  only  be  satisfied  by  alleging  a  tender  on  that 
very  day.  And  this  is  the  principle  of  the  decisions  of 
Hwme  V.  Peploe  (e\  and  Pooh  v.  Tumbridge  (/).  It  is  also 
obvious  that  a  defect  in  the  plea  in  this  respect  cannot  be 
remedied  by  perfecting  the  previous  averment  of  touts  temps 
prist.  Consequently,  a  plea  by  the  acceptor  of  a  bill,  or 
the  maker  of  a  note,  of  a  tender  post  diem,  is  bad,  notwith* 
standing  the  tender  is  of  the  amount  of  the  bill,  or  note, 

(a)  7  M.  &  W.  147.  («0  9  M.  &  W.  338. 

{h)  3  Q.  B.  916.  («)  8  East,  168. 

(c)  11  M.  &  W.  356.  C^)  2  M.  &  W.  223. 

M   2 
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1847.        with  interest  from  the  day  it  became  due  up  to  the  day  of 

^^5^~^     the  tender,  and  notwithstanding  that  the  plea  alleges  that 

9>  the  defendant  was  always  ready  to  pay,  not  only  from  the 

and  Another,    time  of  the  tender  (as  the  plea  was  in  Hume  v.  Peploe)  (a), 

but  also  from  the  time  when  the  bill  or  note  became  payable. 

On  the  same  reasoning,  it  appears  to  us  that  this  branch  of 

the  plea  can  only  be  satisfied  by  alleging  a  tender  of  the 

whole  sum  due  under  the  contract,  for  that  a  tender  of  a 

part  of  it  only  is  no  averment  that  the  defendant  performed 

the  whole  contract  as  far  as  the  plaintiff  would  allow. 

If  it  be  said  that  the  plea  of  tender  is,  in  effect,  only  in 
preclusion  of  damages  subsequent  to  the  tender,  and  that  it 
would  be  unjust  to  give  the  plaintiff  those  damages  which 
have  been  incurred  merely  in  consequence  of  his  refusal  to 
receive  the  money  tendered,  the  answer  is,  that  the  same 
argument  might  be  applied  to  the  instance  of  the  tender 
post  diem  of  the  amount  of  a  bill  or  note,  with  the  interest 
then  due ;  but  that,  in  each  case,  the  defendant  is  unable  to 
allege  that  he  has  performed  the  terms  of  his  contract  as  far 
as  the  plaintiff  would  allow  him,  and  is,  therefore,  disabled 
from  pleading  a  tender. 

We  are,  consequently,  of  opinion  that  our  judgment  must 
be  for  the  plaintiff. 

Judgment  for  the  Plaintiff, 
(a)  8  East,  168. 


Kepp  V,  WiGGETT  and  Another. 

The  Comt  JSYLESy  Serjt,  shewed  cause  against  a  rule  obtained  by 
an  a^on"*  Chonnell,  Serjt.,  for  rescinding  an  order  made  by  fFUHamsy 
agunst  sureties  j    under  these  circumstances.     It  was  an  action  of  debt  on 

on  a  i>ona,  stay 

proceedings       a  bond  given  by  sureties  for  a  collector  of  taxes  to  secure 

as  to  certain 

breaches,  on 

payment  into  Court  of  the  amount  admitted  to  be  due  on  those  breaches,  so  as  to  enable  the 

defendant  to  try  the  question  of  liability  on  other  breaches. 
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the  fiuthfiil  dischaige  of  his  duties.  The  bond  was  executed        1847. 
on  the  6th  of  October,  1846,  and  on  the  14th  of  the  same     ^*"^)^^7^ 
month,  the  collector,  a  person  named  Lee,  who  was  the      ^  ^• 

,  WiGOETT 

principal  debtor,  died.     No  breaches  were  alleged  in  the   and  Another, 
declaration,  but  particulars  of  them  had  been  given  to  the 
defendants,  and  consisted  of  various  sums  stated  to  have 
been  received  by  Lee,  but  not  paid  over  to  the  commis- 
sioners of  taxes.     Among  these  breaches  were  several  small 
items  which  altogether  amounted  to  a  sum  of  12/.  ISs.  5(1 
As    to  these  breaches   the    defendants   had    no  answer. 
Among  the  items  as  to  which  it  was  alleged  that  Lee  was  a 
defiiolter  was  one  of  501/L,  stated  to  have  been  received  by 
Lee   firom   Messrs.    Coombes   and    Co.,    on   the   3rd    of 
November,  1845,  which  was  previous  to  the  execution  of 
the  bond.     As  to  this  item  the  defendants  were  advised 
that  they  had  an  answer,  and  were,  therefore,  desirous  of 
litigating  the  question  as  to  that  without  incurring  the  costs 
of  resisting  claims  against  which   they  had  no   defence. 
They,   therefore,  proposed   to  pay  into  Court  a  sum  of 
money  equal  to  the  undisputed  items,  and  to  confine  the 
mquiry  to  the  item  of  501/.  An  application  was  accordingly 
made  at  Chambers,  and  on  the  20th  of  May,  WiUiams,  J., 
made  the  following  order:  ^^Upon  hearing  both  parties, 
&C.,  I  do  order,  that  upon  payment  into  Court  of  12L  ISs., 
the  amount  of  the  second  and  subsequent  itcmis  of  the 
plaintiff's  demand,  all  further  proceedings  as  to  those  items 
be  stayed,  the  plaintiff  being  at  liberty  to  sign  judgment  as 
a  security  for  any  further  breaches  of  the  condition  of  the 
bond,  but  such  judgment  shall  not  be  signed  until  after  the 
trial  of  one  or  more  issue  or  issues  raised  or  to  be  raised 
upon  the  defendants'  liability  on  the  said  breach,  or  until 
the  further  order  of  the  Judge  or  Court  thereon."    Unless 
this  order  was  sustained  great  injustice  would  be  wrought 
to  the  defendants.     The  only  matter  in  dispute  was  the 
item  of  501/.,  but  if  the  defendants  could  not  succeed  in 
their  object,  the  plaintiff  could  try  the  question  entirely 
at  the  expense  of  the  defendants.     The  situation   of  the 
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1847.       defendants  would  be  in  no  way   improved  by  sufiering 
^^""^^^■"■"^    judgment  by  default,  as  then  the  plainti£P  would  suggest 
V.  breaches,  and  the  defendants  be  placed  in  the  same  difficulty. 

and  Another.  [Mauk,  J. — At  common  law,  previous  to  passing  the  statute 
of  the  8  &  9  Wm.  3,  c.  11,  in  such  a  case  as  the  present, 
the  defendants  could  only  be  relieved  in  equity.  That 
statute  compelled  the  plaintiff  to  assign  breaches.  The 
plaintiff  was,  however,  still  able,  if  he  assigned  several 
breaches,  and  one  only  had  been  committed,  to  try  the 
question  as  to  the  other  breaches  at  the  expense  of  the 
party  who  had  broken  his  bond.  It  by  no  means  follows 
that  because  the  Legislature  has  proceeded  a  certain  way  in 
relieving  parties,  that,  therefore,  the  Courts  should  go  still 
further].  The  Court,  no  doubt,  refused  a  similar  applica- 
tion to  the  present  in  the  case  of  Oowlett  v.  Hanforth  (a)^ 
but  there  the  Court  proceeded  on  the  special  framing  of 
the  condition ;  it  would,  therefore,  seem  that  but  for  the 
peculiar  language  of  the  condition,  the  Court  would  have 
interfered  in  the  manner  required.  Here,  the  condition 
was  in  the  ordinary  form.  In  analogous  cases  the  Court 
had  interfered  in  a  similar  manner.  Thus,  in  Brunsdon  v. 
Austin  (b),  in  an  action  of  trover,  the  Court  of  King's 
Bench  made  a  special  rule  for  staying  the  proceedings,  on 
delivering  to  the  plaintifis  a  part  of  the  goods  for  which  the 
action  was  brought,  and  payment  of  costs  up  to  that  time, 
provided  the  plaintiffs  would  accept  thereof  in  dischaiige  of 
the  action ;  or  otherwise,  that  the  articles  delivered  should 
be  struck  out  of  the  declaration,  and  the  plaintiffs  be  subject 
to  costs,  unless  they  should  obtain  a  verdict  for  the  re- 
mainder of  the  goods,  or  prove  a  deterioration  of  the  part 
delivered  up.  So  in  Harle  v.  Holdemess  (c),  in  an  action 
for  trover  for  a  packet  of  letters,  the  defendant  was  allowed 
to  stay  proceedings  as  to  one  of  them,  upon  delivering  it  up, 
and  paying  costs.  If  the  learned  Judge's  order  were  re- 
scinded, great  injustice  would  be  caused  to  the  defendants. 

(a)  2  W.  Bl.  958.  (c)  4  BinK-  462 ;  S.  C.  1  M. 

(b)  1    ndd's    Pract.    p.    545,      &  P.  254. 
9th  ed. 
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Channellf   Serjt.,  contra.    If  the  relief  sought  to  be        1847. 
obtained  by  the  defendants  in  the  present  case  could  have        j^^JJ^ 
been  granted  antecedent  to  the  8  &  9  Wm.  3.  c.  11.  that      „  v. 
Btatote  was  unnecessary.     But  no  doubt  existed  that  such    and  Another, 
relief  could  not  be  given  in  a  Court  of  Law,  and,  therefore, 
parties  were  compelled,  in  order  to  protect  themselves  from 
payment  of  the  penaltfr,  to  have  recourse  to  a  Court  of 
Equity.     That  statute,  however,  did  not  enable  the  obligor 
to  obtain  such  relief  nor  had  the  statute  of  the  4  Anne, 
c  16,  that  effect     Neither  of  those  statutes  prevented  the 
peoal^  from  being  the  debt  due  at  law.     The  case  of  Van 

Sandau  v. ,  one,  &c  (a),  was  a  direct  authority  against 

the  present  application.  There,  an  action  was  brought  to 
recover  the  penalty  in  a  bond  conditioned  for  the  payment 
of  a  principal  sum  in  the  year  1820,  with  interest  in  the 
mean  time  half-yearly.  A  failure  in  the  payment  of  half 
a  year's  interest  on  the  29th  of  September,  1817,  was  the 
breach  of  the  condition,  and  that  merely  in  consequence 
of  a  slip;  but  the  Court  refused  to  stay  proceedings  on 
payment  of  the  interest  due  and  costs.  The  case  of  Steel 
V.  Bradfield{b\  was  an  analogous  case;  the  payee  in- 
dorsed on  a  promissory  note  that  if  the  interest  was  paid 
OD  stipulated  days  during  her  life,  the  note  should  be  given 
up.  The  defendant  on  one  occasion  omitted  to  pay  the 
interest,  and  an  action  was  commenced  upon  the  note. 
The  Court  refused  to  stay  proceedings  on  payment  of  the 
interest  and  costs.  The  cases  cited  on  the  other  side  were 
actions  of  tort,  and  were,  therefore,  inapplicable  to  the 
present  motion. 

Wilde,  C.  J. — It  seems  to  me  that  the  Court  has  no 
right  to  interfere  as  desired.  Before  the  statute  of  William 
it  is  well  known  that  the  penalty  had  become  the  debt  by  a 
breach  of  the  condition,  and  the  obligor  was,  therefore, 
driven  to  equity  to  obtain  relief.  Relief  has  been  given 
by  the  Legislature  to  a  certain  extent,  and  we  have  no 

(a)  1  B.  &  A.  214.  (6)  4  Taunt.  227. 
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1847.        power  to  extend  that  remedy.     The  plaintiff  in  the  present 

^^pp        case  is  in  possession  of  certain  legal  rights,  and  we  are  not 

»•  entitled  merely  at  our  discretion  to  deprive  him  of  his  legal 

and  Anotber.    rights.    There  is  no  doubt  that  in  trover  and  some  other 

cases,  the  Court  have  interfered  in  the  manner  described. 

I  should  have  felt  a  difficulty  in  adopting  such  a  departure 

from  what  appears  to  be  a  rule  of  law,  but  I  should  be 

bound  to  yield  to  their  authority.     In  this  case,  however,  I 

am  asked  to  give  a  more  extended  relief  than  the  statute  of 

William  has  given.  But  if  we  gave  the  relief  prayed  for,  we 

should  be  making  and  not  administering  law ;  the  present 

rule  must,  therefore,  be  made  absolute. 

CoLTMAN,  J. — During  the  lapse  of  time  which  has  taken 
place  since  this  statute  was  passed,  the  inconvenience  stated 
in  the  present  case  must  frequently  have  occurred,  yet  no 
precedent  has  been  shewn  that  such  an  interference  as  is 
here  required  has  taken  place  during  that  period.  This  it 
appears  to  me  is  a  strong  reason  against  our  interference. 

Maule,  J. — Before  the  passing  of  the  statute  of  William 
we  had  no  power  at  law  to  grant  relief  against  the  penalty 
of  the  bond,  where  a  breach  of  the  condition  had  taken 
place.  That  is  conceded.  Then  having  no  jurisdiction  to 
give  relief  in  such  cases  as  the  present,  the  statute  of  Wm.  3 
was  passed ;  then  has  that  statute  provided  for  such  a  species 
of  relief?  The  statute  says,  that  relief  shall  be  given  in 
certain  cases,  but  not  in  the  manner  proposed  by  the 
defendants.  The  presumption  is,  that  the  Legislature 
meant  to  give  relief  in  no  other  cases.  This  is  not  one  of 
those  mentioned  in  the  statute ;  and,  therefore,  by  giving 
the  relief  prayed,  we  should,  in  fact,  be  doing  that  which 
the  Legislature,  and  not  the  Court,  would  be  authorized 
to  do.     I  think  the  rule  should  be  made  absolute. 

Cresswell,  J.,  concurred. 

Rule  absolute. 
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HaBRISON  V.    COTQREAVE. 

A  SSUMPSIT.     The  declaration  in  the  first  count  stated,  To  a  deeUm- 
that  on  the  16th  of  February,  1846,  the  plaintiff  made  his  of'w'SiJI" 
bill  of  exchange  in  writing  dated,  to  wit,  the  day  and  year  SS^SLnt* 
aforesaid,  and  directed  the  same   to  the  defendant,   &&  aocrator,  he 
And  the  defendant  afterwards,  and  before  the  commence-  ^  accei>ted 
ment  of  this  suit,  to  wit,  on  the  day  and  year  aforesaid,  ^^^^^ 
accepted  the  said  bill,  &c.  inftat.  it 

The    defendant  pleaded   fourthly,    that   the   defendant  date  at  the 
accepted  the  said  bill  of  exchange  in  the  said  first  count  ^l^^pta^. 
mentioned,  whilst  he,  the  defendant,  was  an  infant  within  J?2*?*P^^ 

tiu  anerw  ardi 

the  age  of  twenty-one  years,  to  wit,  of  the  age  of  eighteen  altered  tlie 
years,  the  said  bill  of  exchange  being,  at  the  time  of  such  a  date  thereon; 
acceptance  thereof,  without  any  date  written  thereon,  and  ^erwas^w 
that  the  plaintiff  afterwards,  to  wit,  on  the  day  and  year  ^^^  ?"■ 
in  the  said  first  count  mentioned,  altered  the  said  bill  of  the  defendant 
exchange,  by  dating  the  same  and  writing  a  certain  date  ation,  after  ^ 
thereon,  to  wit,  the  day  and  year  last  aforesaid,  whereby  Jhe**^"3r* 
the  said  bill  of  exchange  was  made  to  bear  date  of  a  day  twenty-one 
long  after  the  making  and  such  acceptance  of  the  said  bill,  on  special 
and  'after  the  time  at  which  the  defendant  attained  his  age  that^thTplca 
of  twenty-one  years,  to  wit,  on  the  day  and  year  last  afore-  ^m  not  bad 
said;  and  that  there  never  was  any  license  or  authority, 
ratification,  or  assent  of  the  defendant,  for  or  to  such  altera- 
don  as  aforesaid,  given  by  the  defendant  at  any  time  after 
be  had  attained  his  age  of  twenty-one   years.     And  the 
defendant  further  says,  that   there   never  was  any  other 
acceptance  by  him  of  the  said  bill,   except  as  aforesaid. 
Verification. 

Special  demurrer,  on  the  grounds,  among  others,  that  the 
plea  is  multifarious  in  alleging  the  plaintiff's  infancy  at  the 
time  of  accepting  the  bill,  that  he  accepted  the  bill  without 
a  date  (which,  as  the  bill  is  alleged  in  the  declaration  to 
have  been  dated,  amounts  to  a  denial  of  the  acceptance  and 
making),  and  that  the  bill  was  altered  by  the  plaintiff  with- 
out license  or  ratification  by  the  defendant.     That  the  plea 
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1847.       is  double,   in   setting  up  infancy,  and  alteration  by  the 
^^jg^^     plaintiff  without  the  defendant's  assent.     That  the  plea  is 
p.  an  argumentative  denial  of  the  making  and  acceptance,  and 

ought  to  have  concluded  to  the  country. 

Cromptan,  in  support  of  the  demurrer.  The  plea  pre- 
sents several  defences,  and,  therefore,  throws  an  undue 
difficulty  on  the  plwitiff  in  replying.  The  first  ground  of 
defence  set  up  is  that  of  in&ncy,  which  is  of  itself  a  sufficient 
answer  to  the  action.  Secondly,  it  alleges  that  the  bill  on 
which  the  plaintiff  has  declared,  is  different  from  the  one 
accepted  by  the  defendant,  for  it  states  the  date  of  it  to  be 
different  Under  the  plea  of  non  accepit  that  fact  would 
afford  a  defence.  Thirdly,  it  alleges  an  alteration  in  the 
bill  without  the  assent  of  the  plaintiff.  That  fact  would  also 
afford  a  good  defence.  It  was  impossible,  therefore,  for  the 
plaintiff  to  reply  to  a  plea  of  such  a  multifarious  description. 
Again,  the  plea,  so  &r  as  it  alleged  the  unauthorized  altera- 
tion of  the  date,  was  aigumentative,  as  by  inference  it 
denied  the  acceptance  as  alleged  in  the  declaration.  If  the 
defendant  was  able  to  prove  the  facts  so  alleged  he  would 
succeed  in  his  defence;  as  in  Davidson  v.  Cooper  and 
Another  (a)  f  where  an  action  of  assumpsit  was  brought 
on  a  guarantee,  the  defendant  pleaded,  that  after  the  gua- 
rantee had  been  made  and  signed,  it  had  been  altered  in  a 
material  particular  by  some  person  to  the  defendant  un- 
known, and  its  nature  and  effect  materially  changed,  by 
such  unknown  person  affixing  a  seal  by  or  near  to  the 
signature  of  the  defendant,  so  as  to  make  it  purport  to  be 
sealed  by  the  defendant,  and  so  to  be  his  deed.  There,  the 
Court  of  Exchequer  held,  upon  a  motion  for  judgment  non 
obstante  veredicto,  that  the  plea  afforded  a  good  defence  to 
the  action. 

Channelly  Serjt  (with  him  Toumshend)^  was  stopped  by 
the  Court. 

(a)  Ante,  vol.  1,  p.  377 ;  S.  C.  11  M.  &  \V.  773. 


nUNTIT  TEBM,    10  VICT,  171 

WiLDB,  C.  J. — I  am  of  opinion  that  this  plea  is  sufficient  1847. 
The  declaration  alleges,  that  the  defendant  made  his  bill  of  haewbon 
exchange,  ''to  wit,  on,  ftc*;"  this  is  not  an  allegation  of  a  ^«^*'* 
particular  day,  and  the  authorities  shew  that  a  bill  is  a 
perfect  instrument  without  any  date,  and  runs  from  the 
time  of  its  delivery.  The  plea,  therefore,  in  effect  says,  ''I 
accepted  the  bill  mentioned  in  the  declaration,  and  I  will 
tell  you  bow  and  when  I  accepted  it;  it  had  no  date,  the 
plaintiff  afterwards  put  in  the  date ;  and  the  date  of  the 
making  and  of  the  acceptance  was  before  I  was  of  age, 
therefore  I  am  not  liable."  These  are  not  several  defences 
set  up ;  but  several  allegations  are  made,  which,  together, 
constitute  the  single  defence  of  infancy.  The  effect,  there- 
fore, of  the  plea  is  with  reference  to  the  alteration,  that  it 
was  introduced,  not  without  any  authority  in  point  of  fact, 
bat  without  such  an  authority  as  renders  the  defendant 
liable.  The  plea,  therefore,  does  not  disclose  two  defences, 
and  is  consequently  good. 

Coi^TMAN,  J. — I  am  of  the  same  opinion.  At  first  I 
doubted  whether  there  were  not  two  distinct  defences 
alleged  in  thb  plea.  I  am,  however,  satisfied  that  that  is 
not  the  case.  A  plea  is  not  objectionable,  because  it  con- 
tains two  defences  of  such  a  description  that  the  latter  is 
incomplete  without  the  assistance  of  the  former.  Thus,  in 
the  present  instance,  the  former  defence  is  infancy;  the 
latter,  an  alteration  of  the  bill ;  there  is  not,  however,  any 
allegation  that  the  defendant  did  not  assent  to  that  altera- 
tion. That  defence,  therefore,  is  incomplete  for  want  of 
such  an  allegation ;  an  alteration  is  not  a  good  defence  unless 
the  plea  goes  on  to  allege,  that  it  was  made  without  the 
defendant's  assent  The  defendant  does  that  by  saying  he 
gave  no  consent  after  he  became  of  age;  and  then,  whether 
he  gave  a  previous  conseot  or  not,  is  immaterial,  and  thus 
all  the  fiu;ts  alleged  in  the  plea  are  shewn  to  have  taken 
place  during  the  infancy  of  the  defendant. 

Maule,  J. — ^It  appears  to  me  that  this  is  a  good  plea  of 
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infancy.  The  plea  is,  that  the  defendant  accepted  the  bill  in 
a  particular  manner,  that  the  plaintiff,  afterwards,  while  the 
defendant  was  an  infant,  altered  the  bill  by  inserting  a  date; 
such  alteration  not  being  authorized  by  the  defendant  after 
he  became  of  age.  '^  The  whole  acceptance  was  complete 
before  I  came  of  age,  and  I  did  not  ratify  it  afterwards." 
The  plea  of  infiincy  is  complete  at  the  end  of  the  first 
paragraph ;  the  addition  of  the  special  circumstances  do  not 
alter  it,  nor  do  they  add  another  defence;  it  stands  as  it  did 
before  they  were  introduced,  ^^  I  accepted  when  I  was  an 
nfant" 


CRESswELTi,  J.,  concurred. 


Judgment  for  the  Defendant 


Field  v.  M^Kenzie,  Public  Officer. 

Execution  %JnARTIN moved  for  a  rule  to  shew  cause  why  a  writ  of 

agunst  several  scire  facias  should  not   issue  on   the  judgment  obtained 

bcno^a"**™"  against    the   defendant,  who   was    the    registered   Public 

banking  eo-  Officer  of  the  Newcastle-upon-Tyne  Joint  Stock  Banking 

partnership,  '^  •^      ^    ^  ^  ^  ^ 

established  Company,  for  the  purpose  of  obtaining  satisfaction  from 
7  Geo.  4,c.46,  certain  persons  who  were  retired  members  of  the  company, 
feaionhSr  ^^^  ^^^  ^^  ^^^°  members  of  it  at  the  time  when  the 
been  obtoined,    contract  was  made.     The  judgment  was  founded  on  a  pro- 

and  gprounds  ,  ^      o  t 

missory  note  for  14,000/.,  dated  the  26th  of  February,  1845. 


were  shewn 
for  beliering 
that  none  of 
the  existing 
members  were 
solvent ;  the 
Court  per- 
mitted a  scire 
facias  to  issue 
against  per- 


The  persons  against  whom  the  application  was  made,  had 
retired  less  than  three  years  from  the  partnership.  The 
affidavit  on  which  the  application  was  founded  was  that  of 
the  plaintiff's  attorney,  who  stated  the  fact  of  obtaining 
judgment  against  the  public  officer  on  the  12th  of  April, 
sons  who  were    1847.     He  then  proceeded  to  state  that  a  writ  of  fieri  facias 

members  at  the  '^ 

time  of  the 

contract  being  made,  although  execution  had  not  been  issued  against  all  the  existing  members ; 

JfUde,  C.  J.,  dubitante. 

The  Court  will  not  shorten  the  time  for  shewing  cause  ngainst  a  rule  for  issuing  a  scire  facias 
on  the  ground  that  the  three  years  limited  by  the  stuiute  fur  proceeding  against  retired  members 
might  expire  before  execution  could  issue. 
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was  iflsaed  into  the  county  wherein  it  was  believed  the  1847. 
defendant  resided,  and  that  the  sheriff  returned  nulla  bona.  Field 
A  scire  &cias  was  then  issued  against  seven  of  the  existing  ^tv^^ 
members,  and  writs  of  fieri  facias  directed  to  the  sheriff  of  the 
respective  counties  in  which  the  parties  resided.  To  some, 
returns  of  nulla  bona  were  made,  and  to  others,  no  return 
at  alL  It  was,  however,  believed  that  no  part  of  the  judg- 
ment would  be  obtained  fcom  any  of  them.  The  last  return 
made  pursuant  to  the  act  of  Parliament  contained  the  names 
of  fifly-four  persons  as  members'  of  the  co-partnership.  On 
mquiring  as  to  these  persons  it  was  discovered  that  eight  of 
them  were  dead,  all  of  whom  had  died  in  distressed  circum- 
stances; nine  were  out  of  the  jurisdiction  of  the  Court; 
seven  were  domestic  or  other  servants ;  one  was  matron  to 
a  lunatic  asylum ;  eight  had  become  bankrupt  or  assigned 
away  their  property;  two  had  ceased  to  b^  members  since 
the  return  was  made ;  twelve  were  in  the  rank  of  pitmen, 
excisemen^  clerks,  and  others  of  very  limited  means.  A 
similar  account  was  given  as  to  all  the  rest,  except  two ;  and 
the  a£Sdavit  concluded  by  stating,  '^  that  all  the  present 
members  of  the  co-partnership  are  unable,  as  deponent 
ferily  believes,  to  pay  the  said  debt  and  costs  in  this  cause, 
and  that  he  verily  and  firmly  believes  that  the  creditors  of 
the  said  banking  company  will  all  lose  their  respective  debts 
onleas  they  are  allowed  to  proceed  in  the  present  manner 
against  the  retired  members."  As  to  one  of  the  defendants 
named  Stocks,  it  appeared  by  the  returns  under  the  statute 
7  Geo.  4,  c.  46,  that  although  his  name  appeared  in  the 
return  of  March,  1844,  it  was  not  mentioned  in  the  return 
of  March,  1845,  and  those  subsequently  made.  His  name 
was  also  omitted  in  a  return  of  November,  1844,  but  which 
was  not  pursuant  to  the  act ;  it  was  not,  however,  stated  in 
the  return  of  1845  as  that  of  a  person  who  had  ceased  to  be  a 
member.  Supposing  the  Court  to  be  inclined  to  grant  the 
rule  nisi,  it  was  important  that  the  time  for  shewing  cause 
against  it  should  be  limited  beyond  that  prescribed  by  the 
practice  of  the  Court,  as  otherwise  the  three  years  pre- 
scribed by  the  statute  for  proceeding  against  persons  who 
had  ceased  to  be  members  of  the  company  would  elapse. 
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W1LDE9  C.  J. — I  do  not  see  any  ground  for  imposing  the 
restriction  as  to  the  time  for  shewing  cause,  but  a  rule  nisi 
•'•  in  the  usual  way  may  be  granted. 

Rule  nisi  granted* 

tVatstm^  ChanneUy  Serjt,  CowUng^  Sir  John  Bayley,  and 
Bramwell,  shewed  cause.  The  plaintiff  was  bound,  before 
he  proceeded  by  scire  facias  against  the  partners,  now  sought 
to  be  charged,  to  shew  that  all  means  for  obtaining  payment 
from  the  existing  members  of  the  co-partnership  had  been 
exhausted.  The  case  ofJSardley  ▼•  Law  (a)  was  an  autho- 
rity to  that  effect  It  was  essential  for  that  purpose  to  shew 
that  execution  had  been  issued  against  all  the  present 
members  of  the  company,  in  order  to  ascertain  that  nothing 
could  be  obtained  from  them.  Besides,  sufficient  proof 
had  not  been  given  that  the  parties,  more  especially  Stocks, 
against  whom  it  was  sought  to  issue  the  scire  facias,  were 
members  of  the  co-partnership  at  the  time  when  the  contract 
was  made ;  Steward  v.  Dunn  (&). 

Martin  and  H.  Hill  supported  the  rule.  The  effect  of 
the  decision  in  Eardley  v.  Law  was,  that  bona  fide  efforts 
should  be  made  by  the  plaintiff  to  procure  liquidation  of 
the  demand  from  the  existing  members  of  the  co-partner- 
ship. The  affidavits  shewed  that  such  efforts  had  been  made. 
If  it  was  necessary  to  issue  execution  against  the  existing 
members  of  the  co*partnership  in  pursuance  of  section  13 
of  the  statute,  that  had  been  done.  By  that  section,  it  was 
provided,  that  upon  a  judgment  against  a  public  officer  exe- 
cution may  be  issued  against  any  member  or  members  for 
the  time  being ;  and  that  in  case  any  such  execution  against 
any  member  or  members  for  the  time  being  of  any  such 
co-partnership  shall  be  ineffectual,  it  shall  be  lawful  to  issue 
execution  against  any  person  or  persons  who  was  or  were  a 
member  or  members  of  such  co-partnership  at  the  time  the 
contract  was  entered  inta  The  meaning  of  that  section 
was,  that  if  execution  had  issued  against  one  only  of  the 

(a)  12  A.  k  E.  S02 ;  S.  C.  4  P.  &  D.  379. 

{h)  12  M.  &  W.  655 ;  S.  C.  auU,  vol.  1,  p.  642. 


M'Kenzie. 
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existmg  members  of  the  co-partnership,  the  plaintiff  was  in  1847. 

a  situation  to  proceed  against   those  persons  who  were  *^T>      ' 

members  of  it   when   the   contract  was  made.     Such  an    v. 

execution  bad  issued  in  the  present  case. 

WiLDBy  C.  J. — In  this  case,  the  majority  of  the  (yourt 
are  of  opinion  that  the  rule  should  be  absolute  for  issuing 
the  scire  facias.  For  myself,  I  have  considerable  doubts ; 
bot  I  entertain  the  greatest  respect  for  the  opinions  of  my 
Brothers,  and  it  is  important  that  the  plaintiff  should  not  be 
delayed.  The  first  point  is,  whether  it  is  sufficiently  shewn 
that  the  parties  were  members  at  the  time  of  the  contract 
That  depends  upon  three  fiu:ts.  The  attorney  swears  he 
b  informed,  and  believes  that  these  parties  were  such  mem- 
bers, and  he  then  goes  on  to  give  the  grounds  for  his 
belie£  It  was  the  duty  also  of  the  bank  to  make  a  return 
of  those  who  had  retired  from  the  concern.  There  is  found 
a  return,  upon  oath  by  the  cashier,  of  the  persons  who,  by 
the  books  of  the  company,  appear  to  be  members.  The 
attorney  sets  that  forth,  and  says  he  is  informed  and  believes 
that  the  different  parties  are  members.  There  is  no  return 
of  any  of  them  having  ceased  to  be  members ;  but  there  is 
a  return,  not  at  the  time  required  by  the  act,  in  November, 
purporting  to  contain  a  list  of  the  members,  and  omitting 
one  of  the  present  parties.  That  return,  however,  is  not 
pursuant  to  the  act  There  is  no  affidavit  that  the  parties 
have  ceased  to  be  members.  The  question  therefore  is, 
whether  there  is  sufficient  prima  facie  evidence  to  warrant 
the  Court  issuing  the  writ,  that  is,  whether  enough  has  been 
done  to  entitle  the  plaintiff  to  put  the  question  between  him 
and  the  other  parties  in  issue.  Considering  that  the  object 
of  the  writ  is  to  enable  the  parties  to  try  their  respective 
rights,  and  that  they  will  not  be  finally  bound  by  the  decision 
of  thb  Court,  the  Court  thinks  that  enough  has  been  done 
to  entitle  the  plaintiff  to  his  rule  in  this  respect  The 
second  question  is,  whether  the  plaintiff  has  brought  suf* 
ficient  materials  before  the  Court  to  shew  that  he  has  satisBed 
in  form  and  substance  the  statute  7  Geo.  4,  c.  46,  so  as  to 
induce  the  Court  to  believe  that  he  has  used  due  diligence 
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1847.       in  endeavouring  to  obtain  satisfaction.     It  appears  that  be 
FiBLD        ^^  issued  several  writs  of  fieri  facias,  eacb  of  wbicb  has  been 
^^^^'  ineffectual;  to  most  of  tbem  there  has  been  a  return  of 

nulla  bona,  and  with  respect  to  all,  there  is  the  oath  of  the 
attorney,  that  he  believes  that  no  part  of  the  debt  or  costs 
would  be  obtained  firom  any  of  them.  The  Brst  point  is, 
whether  the  issuing  writs  of  execution  against  any  number, 
short  of  the  whole  existing  members  (and  there  is  no  dif- 
ference  between  the  issuing  against  one,  and  against  several, 
but  short  of  the  whole),  is  sufficient  to  give  the  plaintiff  a 
locus  standi  against  the  non-existing  members.  I  have 
myself  considerable  doubts  upon  this  subject;  my  Brothers, 
however,  are  all  of  opinion  that  it  is  sufficient,  and  on  the 
present  day  (a)  it  is  not  necessary  to  have  this  question 
more  discussed,  our  judgment  on  this  point  not  concluding 
the  parties.  The  Court,  therefore,  are  of  opinion  that  this 
does  give  the  plaintiff  a  locus  standL  Then,  has  the  pliuntiff 
in  his  affidavits  shewn  that  due  means  have  been  taken  to 
obtain  execution?  As  to  all  but  two,  he  states  the  situation 
in  hfe  of  the  existing  members;  whether  those  two  have 
been  omitted  from  mistake  or  otherwise,  the  Court  are 
unable  to  see ;  but  there  is  no  affidavit  in  answer  pointing 
out  any  existing  member  as  a  man  of  substance;  it  is  left 
wholly  upon  the  affidavits  of  the  plaintiff.  Thb  is  the 
important  part  of  the  case,  because,  on  the  question  whether 
due  means  have  been  taken  to  obtain  execution,  the  opinion 
of  this  Court  may  be  conclusive.  For  my  own  part,  I  have 
some  doubts,  but  my  Brothers  are  of  opinion  that  enough 
has  been  done.  With  respect  to  Stocks,  it  does  not  appear 
that  his  situation  is  so  far  different  as  to  prevent  the  plaintiff 
from  trying  whether  he  was  really  a  member.  He  was  at 
one  time  returned  as  a  member,  and  though  he  was  subse- 
quently omitted,  yet  he  was  not  returned  as  a  party  who 
had  ceased  to  be  a  member. 

Per  Curiam. 

Rule  absolute. 

(a)  The  last  day  of  Term. 
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1817. 

Wells  v.  Lord  Suffield. 

JtlURLSTONE  moved  for  a  rule  nisi  to  set  aside  a  A  writ  de- 
planes writ  of  summons  on  two  grounds:    first,  that  it  defendant  as 
improperly  described  the  defendant  as  "  the  Right  Honor-  h^^JJ^^  ' 
able  Baron  SuflSeld,"  his  proper  description  being  "the  ?^^^* 
Right  Honorable  Edward  Vernon  Harbord,  Baron  Suffield  f  doioription 
and,  secondly,  that  the  praecipe  on  which  the  pluries  writ  m% 


Honor - 

issued  was  a  praecipe  for  an  alias  writ     The  pluries  writ  y^J^^Jf^ 
was  dated  the  27th  of  May,  and  it  appeared,  on  searching  bord.  Baron 
at  the  office,  that  a  praecipe  for  an  alias  writ  had  been  Coort  refuted 
obtained  on  the  same  day.     On  the  first  point,  the  case  of  Se*pro^  on 
TomUn  ▼.  Preston  and  Another  (a)  was   an  authority  to  tl»»t  ground. 

.  .  -A.  prcape 

shew  that  in  such  a  case  the  Court  would  interfere  by  being  obtained 
setting  aside  the  process.     [Maukj  J. — How  does  it  appear  writ,  a  pluries 
that  the  word   « Baron"  is  not  a  Christian  name  ?    We  J^.""^^^ 
cannot  take  judicial  notice  that  it  is  not.     If  so,  then  the  to  be  no  ground 

...  ^^^  setting 

objection  is  only  on  the  ground  of  misnomer,  and  may  be  aside  the 
cored  on  application  by  summons.]     The  second  objection  P  **"*•• 
was,  that  in  feet  there  was  no  praecipe  to  justify  the  issuing 
of  the  writ     It  was,  therefore,  irregular;    Wadworth  v. 
Allen  {by 

Wildb,  C.  J. — By  examining  the  dates,  it  is  evident 
that  by  a  mistake  the  writ  has  been  called  a  pluries  instead 
of  an  alias  as  in  the  praecipe.  That  error  cannot  be  of  the 
least  importance  in  any  part  of  the  subsequent  proceedings 
in  the  cause. 

Per  Curiam. 

Rule  refused. 

(a)  1  Chit.  Rep.  397.  (6)  Ibid.  186. 
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IN  THE  ELEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1847.  Sharland  r.  Loarino. 

TrespaM.  j^CTION  of  trespass.     The  first  count  was  for  breaking 

ofthededa-  ^^^  entering  certain  closes  of  the  plain  tiff,  called  respec- 

^^^^  ^"^  tively  "  Six  Acres,"  "  Five  Acres,"  and  « Northovers." 
committed  in         The  sccond  count  was  for  breaking  and  entering  a  certain 

three  closes,  ,     ,  ,  , 

A.  B.  and  C.     Other  close  of  the  plaintiff,  described  by  its  abuttals, 
coimrfor  1^^^  defendant  pleaded,  first,  not  guilty:   secondly,  as 
to-espassma      ^^y  ^^  gj^^  count,  that  the  said  closes  therein  mentioned 

foorth  close.  ' 

The  defendant  were  not  the  closes  of  the  plaintiff:  thirdly,  as  to  the  first 

guilty  to  the  count,  a  public  footway  over  the  closes  therein  mentioned, 

^so pleaded  ^^   ^^^   ^^^  ^^  which    the    trespasses   were  committed: 

to  the  fi^  fourthly  and  fifthly,  as  to  the  first  count,  pleas  of  a  right  of 

way  over  A.  footway  in  the  defendant  by  user  for  twenty  and  forty  years 

B.  and  C.,and  , 

other  pleas.       respectively. 

The  plaintiff 
traversed  all 

the  other  pleas,  and  also  the  plea  of  public  way,  so  far  as  it  related  to  A.  and  B.,  and  new 
assigned  trespasses  extra  viam  as  to  C.  The  jury  found  for  the  defendant  on  not  guilty  as  to 
the  second  count,  and  also  on  the  plea  of  public  way  as  to  closes  A.  and  B.  The  plaintiff  had 
a  verdict  on  all  the  other  issues,  and  on  the  new  assignment,  on  which  the  jury  assessed  his 
damages  at  one  farthing.  The  Judge  did  not  certify  under  the  3  &  4  Vict,  c  24  :  Held,  that 
the  plaintiff  was  entitled  to  have  taxed  for  him  the  costs  of  the  issues  found  in  his  favour  as  to 
closes  A.  and  B. ;  but  that  under  the  3  &  4  Vict.  c.  24,  he  was  not  entitled  to  any  costs  upon 
any  of  the  issues  as  to  close  C,  with  regard  to  which  he  had  succeeded,  but  lud  recovered 
less  than  40«.  damages. 
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The  plaintiff  replied,  by  adding  the  similiter  to  the  first 
and  second  pleas.  As  to  so  much  of  the  third  plea  as 
related  to  the  closes  called  "  Six  Acres"  and  "  Five  Acres"      ^    »• 

LOARING. 

respectively,  he  traversed  the  public  footway ;  and  so  far  as 
the  plea  related  to  the  close  called  "  Northovers,"  he  new 
assigned  trespasses  committed  extra  viam.  As  to  the  fourth 
and  fifth  pleas  respectively,  he  traversed  the  user  therein 
allied. 

The  defendant  pleaded  not  guilty  to  the  plaintiff's  new 
assignment  as  to  '^  Northovers,"  and  joined  issue  on  the 
replications  to  the  rest  of  the  pleas. 

At  the  trial  at  the  Summer  Assizes  for  Somersetshire,  1847> 
a  verdict  was  found  for  the  plaintiff  on  so  much  of  the  first 
plea  as  related  to  the  first  count,  and  for  the  defendant  on 
so  much  thereof  as  related  to  the  second  count  The 
plaintiff  had  a  verdict  on  the  second  plea.  On  the  issue 
raised  on  the  replication  to  the  third  plea  as  to  ^^  Six  Acres" 
and  "  Five  Acres,"  the  verdict  was  for  the  defendant.  On 
the  new  assignment  as  to  '^  Northovers,"  the  plaintiff  had 
a  verdict,  with  a  farthing  damages.  The  other  issues  were 
found  for  the  plaintiff.  The  Judge  did  not  certify  under 
Lord  DenmaiCs  Act 

The  Master  refused,  upon  taxation,  to  allow  the  plaintiff 
any  costs;  and  a  rule  was  subsequently  obtained  by  M.  Smith 
on  behalf  of  the  plaintiff,  calling  on  the  defendant  to  shew 
cause  why  the  Master  should  not  review  his  taxation. 

TapreU  shewed  cause.  The  plaintiff  is  not  entitled  to 
costs.  He  is  deprived  of  them  by  Lord  DenmarCs  Act, 
3  &  4  Vict  c  24.  Under  the  43  Eliz.  c.  6,  the  plaintiff 
was  not  entitled  to  costs  of  issues  found  for  him  upon 
pleas  pleaded  by  leave  of  the  Court,  where  there  was  a 
certificate  under  that  statute ;  although  the  Judge  had  not 
certified  that  there  was  probable  cause  for  the  defendant 
so  pleading ;  Howard  v.  Cheshire  (a).     The  object  of  Lord 

(a)  1  Say.  260. 
N   2 


180  CASES  ON   POINTS  OF   PRACTICE,   EXCH. 

1847*        DenmarCa  Act  is  the  same  as  that  of  43  Eliz.    [Aldersan^  B. 

Sharlano     — '^®  words  used  in  the  statute  of  Elizabeth  are  peculiar. 

,    ^'  It  enacts,  that  where  the  debt  or  damazes  to  be  recovered 

shall  not  amount  to  405.,  the  Judge  ^^  shall  not  award  for 
costs  to  the  party  plaintiff  any  greater  or  more  costs  than 
the  sum  of  the  debt  or  damages  so  recovered  shall  amount 
to."  Lord  DenmarCs  Act  was  intended  to  prevent  un- 
necessary actions,  but  your  argument  would  make  it  a 
premium  to  unnecessary  pleadings.  Parkcy  B. — All  the 
act  does  is  to  take  away  all  costs  which  the  plainuff 
would  get  in  consequence  of  the  verdict  for  him.  It  does 
not  deprive  him  of  the  costs  of  the  defendant's  unnecessary 
pleas  to  those  parts  of  the  causes  of  action  as  to  which  the 
defendant  substantially  succeeds.]  Under  Lord  Denman^s 
Act,  where  a  plaintiff  recovers  a  verdict  at  all,  and  his 
damages  do  not  amount  to  40^.,  he  can  have  no  costs, 
unless  the  Judge  certifies.  It  makes  no  difference  that  the 
declaration  complains  of  other  grievances  besides  those  in 
respect  of  which  the  damages  are  given.  He  is  to  have  no 
costs  in  respect  either  of  those  causes  of  action  on  which 
he  has  succeeded  and  recovered  trifling  damages,  or  of  the 
defendant's  unnecessary  and  untrue  pleadings  to  those  of 
the  causes  of  action  as  to  which  the  defendant  has  succeeded. 
The  case  of  several  causes  of  action  contained  in  one 
declaration,  and  coming  to  different  results,  does  not  seem 
to  have  been  contemplated  by  the  act  at  all,  or  intended  to 
make  any  difference ;  Marriott  v.  Stanley  (a),  per  Maule,  J. 
Statutes  passed  to  check  frivolous  actions  by  depriving 
plaintiffs  of  costs,  have  always  been  construed  liberally; 
Irtoine  v.  Reddish  (J) ;  Simpson  v.  Hurdiss  (c) ;  Fry  ?. 
Monckton  (d).  The  statute  4  Anne,  c  16,  s.  5,  is  not 
applicable  to  this  case,  because  there  is  not  here  any 
plea  found  for  the  defendant  which  would  entitle  him  to 

(a)  9  Dowl.  61;  S.  C.  1  M.  &  (c)  2M.&  W.84;  S.C.SDowl. 

G.  853 ;  2  Scott,  N.  R.  60.  304. 

(ft)  5  B.  &  A.  796;  S.  C.  1  D.  ((/)  9  Dowl.  967. 
&R.  413. 
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the  general  costs  of  the  cause ;  Richmottd  v.  Johnson  (a). 
In  Newton  v.  Rowe  (A),  which  was  an  action  of  libel,  the 
plaintiff  had  a  verdict,  with  one  farthing  damages,  on  the  <'* 

general  issue,  and  on  several  issues  arising  on  special  pleas. 
There  was  no  certificate,  and  the  plaintiff  was  held  to  be 
entitled  to  no  costs  whatever^  [Po/focA,  C.  B. — In  that 
case  the  plaintiff  had  succeeded  on  all  the  issues.] 

Montague  Smithy  in  support  of  the  rule.  These  costs 
ought  to  be  taxed  for  the  plaintiff,  and  that  without 
iofiringing  on  any  decided  cases.  There  are  three  distinct 
trespasses  to  three  distinct  closes  here  complained  of. 
The  pleadings  as  to  each  are  entirely  separate.  The  new 
assignment  on  which  the  plaintiff  has  succeeded  applies 
only  to  one  of  them.  As  to  the  other  two,  the  defendant 
has  obtained  his  verdict  on  pleas  going  to  the  whole  cause 
(f  action.  It  is  as  to  these  two  latter  upon  which  the 
defendant  has  thus  obtained  a  general  verdict,  that  the 
plaintiff  seeks  the  costs  of  the  pleas  which  defendant  has 
improperly  pleaded.  As  to  the  cause  of  action  upon  which 
the  plaintiff  has  succeeded,  it  is  admitted  that  he  is  entitled 
to  no  costs.  Newton  v.  Rowe  {b)  is  no  authority,  because 
there,  there  was  only  one  cause  of  action,  and  the  plaintiff 
had  succeeded  upon  all  the  issues.  This  question  can  only 
arise  in  a  case  like  the  present,  where  there  are  several 
causes  of  action.  If  three  separate  actions  had  been  brought 
for  these  several  trespasses,  it  is  clear  that  the  plaintiff 
would  have  been  entitled  to  no  costs  in  the  case  where  he 
has  saccccded,  but  in  the  other  two  he  would  have  been 
entided  to  deduct  from  the  defendant's  costs  those  which 
had  been  incurred  by  him  in  respect  of  the  defendant's 
onnecessary  pleas.  Is  he  put  into  a  worse  position  by 
having  united  all  his  grievances  in  one  action  ? 

Cur,  adv,  vuU. 
(a)  7  East,  583.  {b)  1  C.  B.  187 ;  S.  C.  ante,  vol.  2,  p.  815. 
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1847.  Pollock,  C.  B.,  afterwards  delivered  the  judgment  of 

gjj][^^][^     the  Court — In  this  case  the  plaintiff  brought  an  action  for 
V-  several  trespasses  in  three  different  closes ;  Six  Acres,  Five 

Acres,  and  Northovers,  in  one  count  In  the  second  count, 
another  close.  Not  guilty  was  pleaded  to  all:  secondly, 
not  the  plaintiff's  closes:  thirdly,  a  public  way  over  the 
three  closes  in  the  first  count :  fourthly  and  fifthly,  a  private 
way  over  the  three  closes,  by  prescription,  twenty  years' 
user  and  forty  years'  user.  These  four  latter  pleas  were  to 
the  first  count  alone.  The  replication  took  issue  on  the 
first  and  second  pleas,  and  traversed  all  the  others,  except 
that  of  the  public  way,  so  far  as  related  to  Northovers,  as 
to  which  the  plaintiff  newly  assigned  trespasses  extra  viam, 
which  was  denied  by  the  rejoinder. 

On  not  guilty,  the  verdict  was  for  the  plaintiff  on  the 
first  count:  for  the  defendant  on  the  second.  On  the 
second  plea  for  the  plaintiff.  On  the  third,  as  to  Six  Acres 
and  Five  Acres,  for  the  defendant  On  the  new  assignment, 
for  the  plaintiff,  with  one  farthing  damages.  And  the  issues 
on  the  fourth  and  fifth  pleas  were  found  for  the  plaintiff. 

The  Master  refused  to  tax  the  plaintiff  any  costs,  and  a 
rule  nisi  was  obtained  to  review  the  taxation. 

Upon  this  record  it  appears  that  the  plaintiff  has 
altogether  failed,  and  the  defendant  has  succeeded  with 
respect  to  the  causes  of  action  in  two  closes ;  but  that  he 
has  pleaded  as  to  those  causes  of  action  four  several  un- 
necessary pleas,  on  which  the  plaintiff  had  a  verdict 
With  respect  to  the  cause  of  action  for  trespasses  in  the 
third  close,  the  plaintiff  has  brought  an  action,  in  respect 
of  which  he  has  obtained  only  one  farthing  damages,  and 
so  far,  therefore,  as  relates  to  that  cause  of  action,  the  effect 
of  Lord  DenmarCs  Act  is  to  deprive  the  plaintiff  of  all  costs. 
This  result  is  a  punishment  for  having  brought  a  frivolous 
action  for  that  cause ;  and  there  is  no  doubt,  that  if  the 
plaintiff  had  sued  for  that  cause  of  action  alone,  and  there 
had  been  special  pleadings  all  found  for  him,  he  would 
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have  lost  all  the  costs  of  all  the  issues,  as  was  properly       1847. 

decided  in  the  case  oi  Newton  v.  Rowe  (a).     In  such  a  case    ^""""^^      ' 

^  ^  Shaeland 

the  statute  4  Anne,  c  16,  does  not  apply,  for  no  one  plea  v. 

IjO  A  ft  I  MA 

to  the  cause  of  action  is  found  for  the  defendant  In  such 
case  it  may  be  that  there  is  an  inconvenience  (as  suggested 
in  this  case)  as  contrasted  with  the  case  of  a  verdict  for  the 
defendant  upon  the  plea  of  not, guilty,  and  for  the  plaintiff 
on  the  justifications.  But  in  the  case  where  the  defendant 
so  succeeds,  the  matter  in  dispute  may  have  really  been  of 
serious  amount  to  the  plaintiff;  whereas  when  the  plaintiff 
succeeds,  it  is,  by  the  verdict  of  the  jury,  ascertained  to  be 
so  frivolous,  that  the  Legislature  has  thought  no  action  at 
all  should  have  been  brought  in  respect  of  it.  <^  Other 
hardships,"  as  my  Brother  Maule,  in  Newton  v.  Rotoe, 
properly  observed,  ^'  might  possibly  be  suggested.  But  no 
doubt  the  Legislature  has  thought  that  all  these  are  out- 
weighed by  the  advantages  to  result  from  the  discourage- 
ment of  petty  litigation." 

We  concur  entirely  in  that  decision,  and  if  there  had 
here  been  a  set  of  special  pleas  to  the  new  assignment,  all 
(bond  for  the  plaintiff,  the  plaintiff  could  still  have  had  no 
costs  whatever  in  respect  thereof. 

But  here  there  is  a  divisible  cause  of  action  in  respect  of 
the  trespasses  in  two  of  the  three  closes  in  the  first  count. 
We  have  held  such  a  cause  of  action  to  be  divisible  in 
ejectment.  Doe  d.  Bowman  v.  Lewis  (b);  as  it  had  been 
previously  held  to  be  divisible  in  other  cases,  as  in  Cox  v. 
Thama8on(c)f  and  other  authorities  on  this  point.  The 
pldntiff,  therefore,  with  respect  to  these  causes  of  action,  is 
not  in  the  position  of  a  person  bringing  a  frivolous  action, 
but  in  that  of  a  person  who  has  brought  an  action  it  may 
be,  for  a  real  grievance,  but  in  which  he  has  failed.  If  this 
action  had  been  brought  for  that  cause  alone,  it  is  clear 
that,  under  the  statute  of  4  Anne,  c.  16,  the  plaintiff  would 


(a)  1  C.  B.  187.  (0  2  C.  &  J.  lOS. 

(B)  13  M.  &  W.  241. 
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have  been  entitled  to  the  costs  of  those  issues  foond  for 
him,  there  being  abo  issues  found  for  the  defendant,  giving 
the  general  costs  of  the  cause  to  him;  for  that  statute 
applies  to  cases  where  one  or  more  issues  are  found  for  the 
defendant ;  Richmond  v.  Johnson  (a).  Being  of  opinion  that 
the  causes  of  action  are  divisible,  we  think  that  this  case  is 
to  be  treated  as  if  it  were  a  separate  action  for  the  trespasses 
in  two  closes,  and,  consequently,  that  the  plaintiff  is  entitled 
to  have  the  costs  of  the  issues  found  for  him,  as  to  those 
closes,  taxed ;  but  he  is  entitled  to  no  costs  in  respect  of 
the  third  close.  The  consequence  is,  that  the  plaintiff  is 
in  a  better  condition  by  bringing  an  action  in  which  he 
Mis  altogether,  than  by  bringing  a  irivolous  one,  in  which 
he  succeeds.  But  this,  we  think,  is  the  true  result  of  Lord 
Denman^s  Act,  combined  with  the  cases  as  establishing  the 
proper  construction  of  the  statute  of  Anne. 
.  It  is,  however,  to  be  observed,  that  the  defendant,  when 
he  succeeds,  is  punished  by  the  one  statute  for  improperly 
pleading  pleas  which  he  cannot  support ;  and  the  plaintiff, 
when  he  succeeds,  is  punished  by  the  other  statute  for 
bringing  a  frivolous  suit. 

The  rule,  therefore,  must  be  absolute  for  the  Master  to 
review  his  taxation. 

Rule  absolute. 

(a)  7  East,  5S3. 


Smceton  and  Another,  Executors,  r.  Collier. 

Action  of  covenant.  In  January,  a.  d.  1845,  the 
defendant  borrowed  from  Samuel  Clay,  the  plaintiflk'  tes- 
tator, a  sum  of  400/1,  upon  a  mortgage  of  freehold  property. 
The  testator  having  died,  the  plaintifls,  as  his  executors, 

on  any  bond 

for  payment  of  the  money  secured  by  such  mortgage,"  &c.,  the  Court  may,  on  payment  of  the 
principal  monies,  interest  and  costs,  &c.,  compel  the  mortgaf^ee  to  reconyey  and  deliver  up 
deeds,  &c. :  Held,  that  where  an  action  was  brought  on  the  covenant  for  payment  in  the  mart- 
gage  deed,  the  case  was  within  the  act,  and  an  order  miffht  be  made  for  the  delivery  up  of 
deeds,  Ac. ;   Held  also,  that  the  order  mi^ht  be  made  by  a  Judge  at  Chambers. 


Under  the 
7  Geo.  2, 
c.  20,  which 
provides  that 
**  where  any 
action  shall 
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brought  the  present  action  on  the  covenant  in  the  mortgage 
deed,  for  the  recovery  of  principal  and  interest.  A  Judge's 
order  was  afterwards  drawn  up  for  a  stay  of  proceedings,  on 
payment  by  defendant  of  principal,  interest,  and  costs, 
vhich  were  paid  on  the  6th  of  February,  1847.  The 
defendant  having  been  unable  to  obtain  from  the  plaintiffs 
the  mortgage  and  other  deeds  relating  to  the  property, 
which  were  detained  under  pretext  of  a  lien  upon  them 
daimed  by  the  plaintiffs^  attorney,  a  summons  was  taken 
out  in  the  action,  calling  on  the  plaintiffs  to  shew  cause 
why  they  or  their  attorney  should  not  deliver  up  the  deeds, 
and  why  they  or  their  attorney  should  not  pay  the  costs  of 
the  application.  On  the  25th  of  February,  an  order  was 
made  by  Flatiy  B.,  that  the  plaintiffs  should  deliver  up  the 
deeds  and  pay  the  costs.  A  rule  nisi  to  rescind  this  order 
having  been  obtained  by  Martin, 


1847. 


Smeeton 
and  Another 

V, 
COLLIFR. 


Whitehurst  and  Flood  shewed  cause.  The  Judge  was 
ri^t  in  making  this  order.  It  is  enacted  by  the  first  section 
of  the  7  Geo.  2,  c.  20,  that  '*  where  any  action  shall  be 
brought  on  any  bond  for  payment  of  the  money  secured  by 
such  mortgage,  or  performance  of  the  covenants  therein 
contained,  or  where  any  action  of  ejectment  shall  be  brought 
in  any  of  his  Majesty's  Courts  of  Record  at  Westminster,** 
&c.,  if  the  person  or  persons  having  right  to  redeem,  &c., 
shall  pay,  &c,  the  Court  shall  and  may,  by  rule  or  rules  of 
the  same  Court,  compel  such  mortgagee  or  mortgagees  to 
reconvey,  &c.,  ''and  deliver  up  all  deeds,  evidences,  and 
writings,"  &c.,  "  unto  such  mortgagor,"  &c.  The  plaintiffSs 
will  probably  argue  that  this  statute  is  not  applicable,  and 
that  it  gives  no  power  in  this  case,  either  to  a  Judge  or  to 
the  Court,  because  the  word  ''  bond"  alone  is  used  in  it.  It 
is  submitted  that  the  effect  of  the  statute  is  not  so  confined, 
and  that  the  case  of  an  action  of  covenant,  such  as  the 
present,  comes  within  it.     There  is  an  Anonymous  case  {a) 


(a)  2  Chit.  Rep.  264. 
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reported  in  the  books  which  is  io  point.  Dixon  v. 
Wigram  {a)  is  exactly  to  the  same  effect  In  both  these 
cases  the  Court  held  distincdy  that  actions  of  covenant 
were  within  the  statute.  But  supposing  for  a  moment  that 
they  were  not,  it  is  submitted  that  this  is  a  case  of  a  ^^bond" 
within  the  meaning  of  the  statute.  The  word  *^  oblige"  is 
not  necessary  to  make  a  bond.  Any  acknowledgment  of 
debt,  or  promise  to  pay  under  seal,  is  a  bond ;  Sawyer  v. 
Mqwgridge  (b) ;  Petersdarjff^s  Abr.  tit.  "  Bond,^  It  will  be 
contended  on  the  other  side,  that  whatever  authority  the 
Court  might  have  had  under  the  statute  to  make  this  order, 
it  could  not  be  made  by  a  Judge  at  Chambers.  The  statute 
is  said  to  refer  to  the  Court  throughout.  It  enacts  that, 
'^  by  rule  or  rules  of  the  same  Court,"  the  mortgagee  may 
be  compelled  to  deliver  up  the  deeds ;  and  all  the  other  acts 
referred  to  in  that  clause  of  the  statute  are  apparently  to  be 
done  by  the  Court.  Doubtless,  therefore,  it  is  to  the  (3ourt 
originally  that  jurisdiction  is  given  by  this  act  of  Parliament, 
but  the  question  is,  whether  that  jurisdiction  may  not  well 
be  delegated  by  the  Court  to  a  Judge  at  Chamljers.  Any 
order  made  at  Chambers  is  subject  to  alteration  or  rescission 
by  the  Court,  so  that  no  hardship  can  accrue  from  a  Judge 
having  the  power,  though  the  greatest  inconvenience  might 
follow  upon  his  wanting  it  Wherever  it  is  not  clear  from 
the  language  of  a  statute  that  the  jurisdiction  of  a  Judge 
was  meant  to  be  excluded,  he  may  do  all  that  can  be  done 
by  the  Court,  and  his  acts,  when  adopted  by  them,  are 
binding  upon  them.  Judges  at  Chambers  are  in  the  con- 
stant habit  of  exercising  powers  which  belong  to  the  Court 
by  the  common  law. 


Martin  and  Mellor,  in  support  of  the  rule.  This  order  is 
bad,  and  made  without  jurisdiction.  Dixon  v.  Wigram  ought 
to  be  overruled.  The  Anonymous  case  in  Chitty  (c)  seems  to 
shew,  that  Bayley^  J.,  considered  that  the   Court  had  no 


(fl)  2  C.  &  J.  613. 
(6)  11  Mod.  218. 


(c)  2  Chit  Rep.  264. 
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authority.  In  the  case  of  Becke  v.  Smith  (a),  Parke,  B.,  states 
the  rule  in  the  constraction  of  a  statute  to  be,  ^^  to  adhere 
to  the  ordinary  meaning  of  the  words  used,  and  to  the 
grammatical  construction,  unless  that  is  at  variance  with  the 
intention  of  the  Legislature,  to  be  collected  from  the  statute 
itself  or  leads  to  any  manifest  absurdity  or  repugnance,  in 
which  case  the  language  may  be  varied  or  modified,  so  as 
to  avoid  such  inconvenience,  but  no  further."  In  this  case 
the  strictest  adherence  to  the  words  of  the  statute  is  neither 
absurd  nor  repugnant  The  preamble  of  this  statute  shews 
that  it  was  intended  only  to  apply  to  actions  of  ejectment, 
and  actions  on  bonds  given  by  mortgagors  to  pay  the  money 
secured  by  such  mortgages, — ^^  Whereas  mortgagees  fre- 
quently bring  actions  of  ejectment  for  the  recovery  of  lands 
and  estates  to  them  mortgaged,  and  bring  actions  on  bonds 
given  by  mortgagors  to  pay  the  money  secured  by  such 
mortgages,  and  for  performing  the  covenants  therein  con- 
tained," &c.  The  word  ^^  mortgages"  there  means  "  mortgage 
deeds;,"  and  this  shews  that  the  bond  referred  to  must  be  a 
collateral  one,  and  not  the  deed  itself.  [Parke,  B. — *^  Mort- 
gage" means  the  pledge  of  the  estate.]  It  must  mean  the 
deed  in  this  statute,  because  it  speaks  of  the  ^^  covenants 
therein  contained."  [Bolfe,  B. — I  cannot  help  thinking 
that  the  words  ^^on  any  bond,"  were  introduced  into  this 
statute  ex  abundanti  cautela  in  order  to  include  even 
collateral  securities.  It  has  always  been  the  practice  to 
consider  such  actions  as  the  present  within  the  statute. 
Aldersan,  B. — You  are  seeking  to  destroy  the  usefulness  of 
the  statute  by  adhering  to  the  very  literal  construction  of 
it.]  Then  this  is  not  a  power  which  can  be  exercised  by  a 
single  Judge.  It  is  expressly  given  by  the  statute  to  the 
Court.  [Aldersan,  B. — Judges  are  constantly  in  the  habit 
of  setting  aside  judgments  for  irregularity,  and  exercising 
other  powers  which  belong  expressly  to  the  Court  by  the 
common  law.  It  makes  no  difference  that  the  power  comes 
to  them  by  statute,  except  that  in  some  cases  the  statutes 
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(a)  2  M.  &  W.  191,  5. 
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1847.  themselves  which  give  the  authority,  make  the  difference  in 
^^oj^^^^^  express  terms  between  the  powers  of  the  Court  and  those 
and  Another   of  the  Judge.]     He  referred  also  to  Shaw  v.  Roberts  (a). 

CoLusa. 

Pollock,  C.  B. — This  rule  must  be  discharged.  The 
points  appear  to  lie  in  a  very  narrow  compass.  Mr.  Martin 
contends,  that  as  this  is  an  action  of  covenant,  and  not  an 
action  on  a  bond  or  of  ejectment,  no  power  of  interference 
is  given  by  the  statute ;  and  he  also  argued,  that  even  if 
there  is  such  authority  it  is  given  to  the  Court,  and  not  to  a 
single  Judge  at  Chambers,  who  at  all  events  has  no  power 
to  make  the  order.  I  think  neither  of  these  objections 
ought  to  prevail  The  first  point  is  already  decided  by 
express  authority  in  a  case  which  occurred  many  years  ago, 
and  has  no  doubt  been  often  acted  upon  since.  I  think, 
however,  that  if  we  were  called  upon  to  construe  the  statute 
for  the  first  time,  we  might  have  interpreted  it  so  as  to  make 
it  apply  to  the  present  case  without  any  strained  construc- 
tion. It  appears  to  me,  therefore,  that  though  this  is  an 
action  of  covenant,  it  may  be  considered  as  falling  within 
the  meaning  of  the  word  "  bond."  But  when  a  statute  has 
once  received  in  this  Court  an  express  exposition,  we  ought 
not  again  to  entertain  the  matter,  and  I  prefer,  therefore,  to 
rely  on  the  authority  of  the  case  already  decided.  As  to 
the  second  objection,  I  think  one  answer  to  it  at  this  stage 
is,  that  the  Judge's  order  is  now  a  rule  of  Court;  but  I  am 
also  of  opinion  that  the  Judge  had  the  power  to  make  the 
order.  It  has  already  been  pointed  out,  in  the  course  of  the 
argument)  that  where  a  power  is  given  by  act  of  Parliament 
to  this  Court,  it  is  to  be  used  in  the  way  in  which  the 
ordinary  powers  of  thb  Court  are  usually  exercised ;  and 
there  is  no  distinction  between  the  powers  of  the  Court  at 
common  law  and  those  under  a  statute,  unless  there  is 
something  peculiar  in  the  statute.  It  has  also  been  pointed 
out  how  that  distinction  may  arise.  Some  statutes  give 
powers  to  the  Court  eo  nomine,  and  in  other  parts  of  them 

(fl)  2  Dowl.  25. 
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give  authority  to  a  Judge  at  Chambers,  and  in  this  case  the 
authority  of  the  Judge  being  clearly  in  the  view  of  the 
L^islature  at  the  time,  it  may  well  be  that  they  meant  to 
g^ve  power  to  the  Court  alone  where  they  mentioned  the 
Court  only.  In  other  cases  the  application  is  specially 
directed  to  be  made  to  the  Court  in  Term  time.  In  such 
cases  the  Court  itself  has  no  power  out  of  Term,  and  it  has 
been  properly  held,  that  even  in  Term  the  power  is  con- 
fined to  the  Court  The  very  use,  however,  of  these  parti- 
cular forms  of  expression  in  particular  statutes,  seems  to 
shew,  that  in  general  where  a  power  is  given  to  the  Court, 
it  is  to  be  exercised  by  them  in  the  ordinary  way  in  which 
the  powers  of  the  Court  are  exercised. 
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Parke,  B. — I  am  of  the  same  opinion.  With  respect  to 
the  first  question,  I  should  certainly  have  felt  a  doubt  if 
this  had  been  res  nova.  I  think  it  is  a  very  important  rule 
in  the  construction  of  acts  of  Parliament,  that  they  should 
always  be  read  according  to  the  grammatical  construction, 
unless  the  doing  so  leads  to  some  manifest  absurdity.  I 
should,  therefore,  have  hesitated  before  I  should  have  held 
this  statute  to  embrace  an  action  of  covenant,  though  that 
case  is  clearly  within  the  mischief  intended  to  be  remedied 
by  the  act  However,  we  are  not  called  upon  now  for  the 
first  time  to  put  a  construction  on  the  statute,  because  we 
have  already  a  case  decided  upon  it  in  this  Court  (a).  I  have 
myself  frequently  acted  on  it,  and  as  it  is  a  very  salutary 
construction  of  the  act,  I  am  disposed  to  abide  by  it  The 
next  question  is,  whether  a  Judge  at  Chambers  has  autho- 
rity to  act  in  such  a  case,  and  make  such  an  order.  I 
think  that  depends  on  the  statute.  An  authority  given 
to  the  Court  by  statute  must  be  held  to  be  intended  to  be 
exercised  as  the  Courts  usually  exercise  their  jurisdiction, 
unless  the  statute  contains  something  to  the  contrary. 
Where  a  Judge  performs  the  functions  of  the  Court,  whether 


(a)  Dtxon  v.  fVigram,  2  C.  &  J.  613. 
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at  common  law  or  by  statute,  he  does  so  under  a  delegated 
power,  and  he  is  placed  in  the  same  situation  as  the  Court 
itselC  When  indeed  a  statute,  as  the  43  Geo.  3,  c.  46, 
shews  by  the  terms  of  it  that  the  motion  should  be  made  in 
open  Court,  the  authority  of  a  Judge  at  Chambers  is  clearly 
excluded.  In  other  cas^  where  the  liCgislature  has  meant 
to  confine  the  power  to  the  Court,  or  to  make  a  distinction 
between  its  authority  and  that  of  a  single  Judge,  it  has  made 
its  intentions  apparent  on  the  face  of  the  statute.  There  is 
no  such  distinction  made  here,  and  I  think,  therefore,  that 
the  order  was  rightly  made  by  a  Judge  at  Chambers. 


Alderson,  B. — I  quite  agree  that  if  the  matter  were  res 
nova,  it  would  be  proper  to  consider  it  before  giving  a 
judgment.  I  think,  however,  that  the  words  of  the  act 
would  bear  the  construction  put  upon  them  by  the  defend- 
ant. At  all  events  I  consider  myself  bound  by  the  authority 
of  the  case  decided,  and  it  is  clearly  a  decision  which 
carries  into  effect  the  real  spirit  and  meaning  of  the  act  of 
Parliament  Substantial  justice  will  be  done  in  the  present 
case,  and  one  is  very  glad  to  find  that  there  is  such  an 
authority  on  which  to  act.  It  would  be  very  strange  if  the 
Legislature  had  intended  to  leave  it  in  the  power  of  any 
person,  by  merely  changing  the  nature  of  the  action,  to 
avoid  doing  that  which  is  just  towards  the  other  side.  I 
decide,  however,  upon  the  authority  cited.  The  next 
question  I  consider  quite  clear.  Where  the  Legislature 
gives  a  power  to  the  Court,  unless  it  gives  it  on  some 
specific  terms,  it  is  to  be  exercised  as  if  we  had  it  by  the 
common  law.  The  Legislature  is  presumed  to  know  what 
the  Court  is  in  the  habit  of  doing.  If  they  mean  to  impose 
upon  the  power  any  particular  mode  of  exercising  it,  they 
do  so  expressly  by  the  act,  and  by  many  acts  of  Parliament 
it  is  so  done.  If  limitations  as  to  the  mode  of  exercising 
powers  are  imposed  by  Parliament,  they  must  be  obeyed ; 
but  when  there  are  no  such  limitations,  the  powers  of  the 
Court  must  be  used  in  the  usual  way. 
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RoLPE^  B. — I  concur  with  the  rest  of  the  Court  in  the        1^47. 
conclusion  at  which  they  have  arrived.  Whatever  may  have      smeeton 
been  the  opinion  of  Bayley,  J.,  in  the  Anonymous  case  (a)    "<*  Another 
cited,  it  is  evident  that  this  Court  afterwards  treated  the      Colmkr. 
matter  as  quite  clear  in  Dixon  v.  Wigram  (i),  Bayley^  J.,  being 
then  a  Judge  of  this  Court     It  would  be  most  mischievous 
indeed  if  we  were  to  call  in  question  principles  which  have 
been  settled  for  many  years,  and  upon  which  parties  have 
no  doubt  acted  very  frequently.     I  rejoice  to  find  this  de- 
cision.    Still  I  think  if  it  were  not  there,  it  would  be  fex 
from  difficult  to  come  to  the  same  conclusion.     Certainly 
the  L^slature  has  expressed  its  meaning  in  a  most  im- 
perfect way,  but  I  think  it  means  to  include  any  action 
brought  upon  the  mortgage  deed  itself.     While,  therefore, 
I  think  the  defendant's  position  might  have  been  sustained 
if  the  question  had  been  now  raised  for  the  first  time,  I 
prefer  to  decide  upon  the  authority  of  the  former  case, 
which  has  been  acted  upon  for  a  long  period,  and  is  clearly 
in  conformity  with  the  spirit  of  the  act.     As  to  the  other 
points  I  entirely  agree  with  the  rest  of  the  Court. 

Rule  discharged,  with  costs, 
(a)  2  Chit.  Rep.  264.  ijb)  2  C.  &  J.  613. 


Spindler,  and  Jessie  his  Wife,  v.  Grellett. 

JJEBT.     The  declaration  stated,  that  the  defendant  on,  iq  an  action 
&c,  while  the  female   plaintiff  was  sole  and  unmarried,  jldaraUon 
made  his  promissory  note  in  writing,  and  then  delivered  Jated  that 

made  his 
pronuasorjr  note,  &c,  **  and  thereby  promised  to  pay  to  the  plaintiff  Jessie,  by  name  and  addition 
of  Mias  Jessie  Hope,  at  10,  Duncan  Street,  Edinbro.,  the  snm  of  200/.'*  &c.  It  was  then  averred 
that  the  said  Jessie,  while  she  was  sole  and  unmarried,  was  always  ready,  and  the  plaintiffs  since 
their  marriage  were  always  ready,  to  receive  the  amount  of  the  said  note,  according  to  the 
tenor  and  eroct  of  the  said  note,  «c.  t  Hdd  that  the  note,  as  pleaded,  must  be  taken  on  general 
demurrer,  to  be  payable  "  at  10,  Duncan  Street,  Edinbro.,"  and  that  those  words  were  not  part 
of  the  description  of  the  female  plainti£  And  that,  therefore,  the  declaration  ought  to  have 
a?erred  specifically  a  presentment  at  that  particular  place,  and  that  such  an  averment  was  not 
implied  in  the  averment  of  readiness  to  receive  according  to  the  tenor  and  effect  of  the  note : 
^ell/also,  that  the  note  being  non- negotiable,  made  no  difference. 


Grellett. 
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the  same  to  the  said  Jessie,  and  thereby  promised  to  pay  to 
her,  by  name  and  addition  of  Miss  Jessie  Hope,  at  10, 
Duncan  Street,  Edinbro.,  the  sum  of  200Ly  by  instalments 
of  fifteen  pounds  per  quarter,  to  commence  on  the  first  day 
of  December  then  next,  and  so  on  until  the  said  sum  of 
200^  should  be  paid.  It  then  stated,  that  while  the  said 
Jessie  was  sole  and  unmarried,  divers,  to  wit,  seven  of  the 
said  instalments  had  become  due  and  payable,  and  that  she 
the  said  Jessie,  whilst  she  was  sole  and  unmarried,  was 
always  ready  to  receive  the  said  last  mentioned  instalments, 
according  to  the  tenor  and  efiect  of  the  said  note,  and  that 
since  the  marriage  of  the  plaintifis,  which  took  place  on  the 
10th  day  of  October,  a.  d.  1842,  and  before  the  commence- 
ment of  this  suit,  the  residue  of  the  said  instalments,  and  of 
the  said  sum  of  200/.,  in  the  said  note  specified,  had  become 
due  and  payable,  and  that  the  plaintifis  since  that  time 
have  always  been  ready  to  receive  the  said  residue  and  the 
said  sum  of  200^,  according  to  the  tenor  and  efiect  of  the 
said  note ;  of  which  said  several  premises  the  defendant, 
before  the  commencement  of  this  suit,  had  notice,  &c 

Second  and  third  counts,  and  general  breach. 

General  demurrer  to  first  count,  and  joinder. 

J.  Addison,  in  support  of  the  demurrer.  The  statute 
1  &  2  Geo.  4,  c.  78,  does  not  apply  to  promissory  notes, 
but  only  to  bills  of  exchange.  Eniblin  v.  DartneU  (a)  is 
precisely  similar  to  the  present  case,  and  has  been  decided 
since  that  act  passed.  The  older  cases  were  also  quite 
clear  upon  the  point;  Roioe  v.  Young  (J);  Sanderson  v. 
Bowes  (c).  But  it  will  perhaps  be  argued  on  the  other 
side,  that  this  note  does  not  appear  upon  the  declaration  to 
have  been  made  payable  at  any  particular  place,  and  that 
the  words,  ^^Miss  Jessie  Hope,  at  10,  Duncan  Street, 
Edinbro.,"  are  to  be  taken  altogether  as  the  description  of 
the  payee.     It  will  be  said,  that  where  words  are  capable 

(a)  12  M.  &  W.  830;  S.  C.  (b)  2  Brod.  &  R  165. 

ante,  vol.  1,  p.  1010.  (c)  14  East,  .500. 


V, 
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of  bearing  different  meaningSy  that  one  must  be  selected  1847. 
which  wiU  give  eflect  to  the  instrument  declared  upon.  Sfindlbe 
Bat  it  18  submitted  that  these  words  are  not  capable  of  two 
bterpretations,  and  that  their  meaning  is  plain  and  obvious. 
The  result  of  them  to  a  common  understandmg  is,  that  the 
bill  is  payable  at  the  particular  place  mentioned.  Suppose 
the  note  had  been  stated  to  have  been  payable  generally, 
md  opcm  production  it  had  appeared  to  be  in  these  words, 
there  would  have  been  a  variance.  It  is  a  rule  of  pleading, 
that  a  pleading  is  to  be  interpreted  most  strongly  against 
the  party  fiom  whom  it  comes;  Bex  v.  Stevens  (a);  Fleet- 
fooodr.  Curlejf(J>), 

Needham^  contra.  It  is  submitted  that  the  words  ''at 
Doncaii  Street,"  &c.,  are  only  part  of  the  description  of 
the  female  plaintiff.  ''At"  is  often  used,  especially  in 
Smtland,  as  a  word  of  description  only ;  and  following,  as 
it  does  here,  immediately  after  the  rest  of  the  lady's  descrip- 
tion, it  must  be  taken  to  be  part  of  it.  If  the  words  had 
followed  the  promise  to  pay,  they  might  have  borne  the 
meaning  now  contended  for  on  the  other  side.  But  even 
if  the  words  are  capable  of  two  meanings,  the  declaration  is 
only  objectionable  on  special  demurrer.  On  general  de- 
mnnrer  that  sense  must  be  adopted  which  supports  the 
pleading.  [Pollock^  C.  B. — If  it  is  only  uncertainty,  there 
should  have  been  a  special  demurrer.]  But  even  if  the 
words  do  apply  to  the  place  of  payment,  it  is  submitted 
that  as  this  was  a  non-negotiable  instrument,  there  was  no 
neoearity  for  presentment  at  all  according  to  the  custom  of 
mochants ;  Wain  v.  Bailey  (c) ;  and  therefore  the  cases 
dted  do  not  apply.  [PoUock^  C.  B. — Is  there  any  autho- 
rity for  saying,  that  if  a  man  stipulates  to  pay  at  a  certain 
time  and  a  certain  place,  he  is  not  as  much  entitled  to  the 
benefit  of  the  place  as  of  the  time  ?  Wain  v.  Bailey  only 
decides  that  a  non-negotiable  instrument  need  not  be  pro- 

(a)  5  East,  344 ;  S.  C.  1  Smith,  437.  (c)  10  A.  &  £.  6l6. 

(6)  Hob.  267. 

VOL.   V.  O  D.    &   L. 
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1847.       duced,  because  the  maker  cannot  be  called  on  to  pay  it  to 

^TT"^""^    any  one  else.     Although  a  non-negotiable  instrument  may 

V-  not  be  governed  by  the  custom  of  merchants,  it  must 

OkSLLFTT.  .       ,  111  1  1 

surely  be  governed  by  the  express  contract  between  the 
parties.]  If  presentment  is  necessary,  then  it  is  sufficiently 
stated  upon  general  demurrer.  There  is  an  averment  of 
readiness  and  willingness  to  receive  according  to  the  tenor 
and  effect  of  the  note,  which  necessarily  involves  a  due 
presentment ;  Huffam  v.  EVis  (a). 

Addison,  in  reply,  cited  Thornton  v.  Adams,  per  Bay- 
hy^  J.  {b\  and  Dovaston  v.  Payne  (c). 

Pollock,  C.  B. — Our  judgment  must  be  for  the  defend- 
ant The  question  is,  what  we  are  to  con^der  to  be  the 
effect  of  this  note,  as  stated  in  the  declaration.  I  think  the 
effect  of  the  note  is,  that  the  defendant  promised  to  pay  at 
the  particular  place.  We  must  next  consider  what  is  the 
legal  effect  of  such  an  instrument  The  act  of  Parliament 
1  &  2  Geo.  4,  c.  78,  does  not  affect  promissory  notes  at  all, 
and,  therefore,  they  must  still  be  presented  at  the  places 
where  they  are  made  payable,  just  as  they  were  before  the 
statute.  Mr.  Ncedham  contended  that  there  was  a  distinc- 
tion in  this  respect  between  negotiable  and  non^ego- 
iiable  instruments,  but  the  case  he  has  cited  fiiils  to  shew 
such  a  distinction  as  he  has  contended  for;  and  I  think  that 
where  the  contract  is  between  the  original  parties  only,  it 
is  more  reasonable  to  require  a  presentment  at  the  place 
stipulated  for  by  both  of  them.  Then  it  was  contended 
that  the  presentment  is  to  be  presumed,  because  the  plain- 
tifi&  say  they  were  always  ready  and  willing  to  receive  the 
money  according  to  the  tenor  and  effect  of  the  note.  I  do 
not  think  that  is  sufficient,  and  I  think  the  want  of  an 
express  averment  of  presentment  is  fatal,  and  that  our 
judgment  must  be  for  the  defendant 

(a)  3  Taunt.  415.  (c)  2  H.  Bl.  627. 

{h)  5  M.  &  S.  38. 
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AhDEBBOfN,  B. — I  agree  with  the  Lord  Chief  Baron.     I       1847. 
think  we  must  construe  this  declaration  according  to  the    ^^^^^^ 
Ei^Iish  language,  and  you  cannot  do  that  without  coming  to  v- 

the  conclusion  that  the  note  was  payable  ^  at  Duncan  Street, 
Edinbmgh."  If  the  plaintifis  think  that  the  word  ''at^  in 
the  note  means  ^o^"  they  ought  to  have  so  declared  upon 
it,  and  raised  that  question  before  a  jury,  who  would  have 
had  no  difficulty  in  coming  to  a  conclusion  upon  it  I  do 
not  think  the  declaration  contains  anything  which  can  be 
tortured  into  an  averment  of  either  presentment  or  demand. 

RoLfE,  R— •!  am  of  the  same  opinion.  I  think  it  im* 
possible  to  torture  the  words  into  the  construction  given  to 
them  by  Mr.  Needham.  He  says  they  may  mean  Miss 
Jessie  Hope,  of  or  Umng  at  10,  Duncan  Street,  Edinburgh. 
That  18  an  interpretation  which  I  cannot  admit.  Then  it 
is  said,  it  is  not  necessary  to  aver  presentment  of  a  non- 
Q^gotiaUe  instrument  But  that  conclusion  cannot  be 
dnwn  fix>m  Warn  v.  Bailey  (a).  Then  the  last  point  is  an 
attempt  to  extract  from  the  words  of  the  declaration  some- 
thing which  they  were  never  intended  to  mean,  and  to 
aigne  that  the  averment,  *'  that  the  plaintifis  were  always 
ready  and  willing  to  receive  the  amount  of  the  note,"  is 
equivalent  to  an  allegation  of  presentment  I  cannot  think 
80,  and  I  am  of  opinion  that  the  first  count  is  bad  for  wont 
of  such  an  allegation. 

Judgment  for  Defendants 

(■)  10  A.  &  E.  616. 
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Fewinos  v.  Tindal. 
A  claim  for       A  SSUMPSIT  for  work  and  labour  as  a  domestic  servant, 

a  month's  ,  . 

wages  by  a  and  on  an  account  stated. 
r^SST*  Plea.  Non  assumpsit, 
without  warn-        fhe  cause  was  tried  before  the  undersheriff  at  Bristol, 

tag  and  with- 
out caose,         when  it  appeared  that  the  action  was  brought  by  the  plaintifi 

reoorered         to  recover  a  month's  wages,  on  the  ground  that  she  bad 

^^f^«^«        been  dismissed  from  the  defendant's  service  without  the 

common  m-  

dehitatus  count  month's  noticc,  to  which  her  contract  entitled  her.     The 

for  work  and 

labour.  undersheriff  thought  that  the  month's  wages  could  not  be 

recovered  as  for  work  and  labour,  but  ought  to  have  been 
the  subject  of  a  special  declaration  on  the  contract  The 
plaintiff  was  therefore  nonsuited. 

M.  Smith  subsequently  obtained  a  rule  for  a  new  trial 

Oreemoood  now  shewed  cause.  The  plaintiff  cannot 
recover  the  month's  wages  under  this  contract  xrptm  a 
declaration  for  wages.  There  has  been  no  work  done,  oi 
service  rendered,  in  respect  of  which  wages  are  due. 
There  are,  undoubtedly,  authorities  which  point  both  ways, 
but  the  defendant  is  right  in  principle,  and  the  cases  in 
which  the  view  contended  for  by  the  plaintiff  has  been 
taken,  appear  to  have  been  induced  by  a  desire  to  avoid 
individual  hardship.  Archard  v.  Homor{a)  is  exactly  ii 
point,  and  distinctly  in  favour  of  the  defendant  Gandd 
V.  Pontigny  (A)  differs  from  this  case,  because  there  had  been 
there  an  actual  tender  and  readiness  on  the  plaintiff's  pari 
to  perform  the  services  for  which  he  had  contracted.  Sc 
far,  however,  as  it  is  an  authority  against  the  defendant,  ii 
is  overruled  by  Archard  v.  Homor.     It  may  be  that  the 

(a)  3  C.  &  P.  349.  (6)  4  Campb.  376. 
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defendant  is  liable  to  pay  the  month's  wages  on  this  con-  1847. 
tract,  but  he  is  to  pay  it  as  a  penalty  for  the  dismissal,  and 
not  as  wages  for  services  never  rendered.  [Parke,  B. — 
The  di£Sculty  is,  that  the  plaintiff  has  not  done  any 
work.  She  is  entitled  to  recover  something,  not  for  work 
done,  but  on  a  different  contract;  Eardley  v.  Price  {a)]. 
If  the  plaintiff  had  been  hired  upon  these  terms,  and 
aever  taken  into  the  service  at  all,  could  she  then  have 
recovered  in  this  action  for  work  done,  she  never  having 
done  anything ;  Hartley  v.  Harman  (A) ;  Beeston  v. 
CMyer{e). 

M.  SmUhj  in  support  of  the  rule.  The  plaintiff  was 
entitled  to  a  verdict.  The  effect  of  the  contract  is  to  raise 
the  price  of  the  services  in  case  of  an  improper  dismissal. 
\Parhe,  B. — There  is  no  doubt  of  the  defendant's  liability, 
but  the  quesdon  is,  whether  he  is  to  pay  for  services,  or  for 
an  improper  dismissal  or  refusal  to  employ.]  The  master 
contracts  to  give  a  month's  notice,  or  to  pay  a  month's 
wages.  He  referred  to  Smith  v.  King8fard{d)  as  in 
pomt. 

'PojAJOCKj  C.  B. — The  rule  must  be  discharged.  The 
wages  in  this  case  should  have  been  the  subject  of  a  special 
county  and  cannot  be  recovered  as  for  work  and  labour. 
The  right  to  recover  a  month's  wages  for  being  turned 
away  without  notice  is  not  the  same  as  the  right  to  recover 
wages  for  work  and  labour  actually  performed.  Each  of 
these  rights  may  be  enforced  in  its  proper  manner,  but  we 
cannot,  for  the  sake  of  doing  what  appears  to  be  justice 
in  the  particular  case,  break  in  upon  the  rules  of  law,  or 
substitute  one  contract  for  another.  The  plaintiff  has  a 
proper  mode  of  enforcing  her  claim.  She  has,  however, 
adopted  an  improper  one,  and  we  have  no  alternative  in 

(a)  2  New  Rep.  333.  (c)  4  Bing.  309;  S.C.  12  Moore, 

(6)  11  A.  &  £.  798 ;  S  C.  3  P.      552. 
k  D.  567.  {d)  3  Scott,  279. 
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the  matter.  We  are  bound  by  the  case  of  Archard  v. 
Homar{a)j  which  has  been  frequently  acted  upon,  and 
appears  to  be  both  good  sense  and  good  law. 


Pabke,  B.,  and  Rolfe,  B.,  concurred. 


Rule  discharged. 


(a)  3  C.  &  P.  349. 


A  declara- 
tion in  as- 
sumpsit al- 
leged that 
the  plaintiff 
had  affreed, 
with  divers 
oUier  persons, 
to  endeaTour 
to  establish  a 
company  for 
making  a 
railway,  the 
capital  of 
which  was  to 
be  divided 
into  shares, 


Sir  James  Duke,  Knt,  and  Others  v.  Forbes. 

A  SSUMPSIT.  The  declaration  alleged,  that  before  the 
making  of  the  promise,  &c.,  to  wit,  on  the  20th  of  August, 
1845,  the  plaintifis  had  agreed,  together  with  divers  other 
persons,  to  endeavour  to  form  and  establish  a  joint  stock 
company  or  partnership  undertaking,  for  the  making,  con- 
strucdng,  and  working  a  certain  railway,  to  be  called  the 
"  Dorking,  Brighton,  and  Arundel  Atmospheric  Railway," 
and  to  endeavour  to  obtain  an  act  of  Parliament  for  that 
purpose,  the  said  railway  not  being  capable  of  being  con- 
structed without  the  authority  of  Parliament,  and  the  capital 

upon  which 
a  deposit  of 

2t  2«.  for  each  share  was  to  be  paid  by  the  allottees ;  that  the  plaintiffs  were  the  committee  of 
management  of  the  company,  and  that  thoy,  at  the  request  of  the  defendant,  allotted  to  him 
certain  shares,  upon  certain  terms  then  agreed  upon  by  and  between  the  plaintiffs  and  the 
defendant,  to  wit,  that  a  deposit  upon  each  of  such  shares  should  be  paid  by  him  to  the  acooant 
of  the  company,  to  one  of  certain  bankers  then  appointed  in  that  behalf,  of  all  which  prcmitet  the 
defendant  nad  notice ;  and  thereupon  in  consideration  of  the  premises,  and  that  the  plaintiflii,  at 
the  request  of  the  defendant,  then  promised  the  defendant  to  perform  the  said  terms  on  their 
part ;  Uie  defendant  then  promised  the  plaiotifi  to  perform  the  said  terms  on  his  part  That 
the  plaintifis  were  always  ready  and  willing  to  perform  the  said  terms  on  their  part  Tet  the 
defendant  hath  not  paid  to  any  of  the  said  bankers  the  said  deposit,  or  any  part  thereof. 

Hdd  that  the  declaration  was  not  bad,  for  omitting  to  shew  that  the  provisions  of  the  7  &  8 
Vict  c  110,  with  reference  to  joint  stock  oompames,  had  been  complied  with,  <ff  that  the 
company  had  been  formed  before  the  passing  of  tnat  act. 

Held  also,  that  the  declaration  disclosed  a  sufficient  contract  between  the  plaintifi  and  the 
defendant,  upon  which  the  plainti£&  might  sue  without  joining  all  the  company ;  and  that  there 
was  a  sufficient  consideration  moving  from  the  plaintifi  to  the  defendant  to  support  sodi  i 
promise. 

HM  also,  that  the  declaration  set  out  the  terms  to  be  performed  by  the  plaintiflb  witb 
sufficient  certainty. 

HeM  also,  that  it  was  not  necessary  to  state  that  the  company  was  continuing  at  the  time  ol 
the  allotment  made,  or  to  allege  specifically  that  the  defendant  had  accepted  the  allotment. 
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of  which  said  proposed  company  or  partnership  undertaking  1 847. 
was  to  consist  of  a  certain  sum  of  money,  to  wit,  one  million  ^pn^Knt. 
sterling,  to  be  divided  into  fifty  thousand  shares  of  20L  ^^  Others 
each,  and  upon  which  a  deposit  of  2L  28.  for  each  and  every  Forbes. 
share  was  to  be  paid  by  such  persons  respectively  as  should 
apply  for,  and  to  whom  the  said  shares  should  be  allotted 
by  a  committee  of  management  of  the  said  proposed  com- 
pany. It  then  alleged,  that  before  and  at  the  time  of  the 
defendant^  application  for  shares,  and  the  making  of  his 
said  promise  as  hereinafter  mentioned,  the  plaintiffs  formed 
sod  were  the  committee  of  management  of  the  said  pro- 
posed company,  and  that  before  the  making  of  the  promise 
by  the  defendant  as  hereinafter  mentioned,  to  wit,  on,  &c., 
the  defendant  applied  to  the  plaintifis,  then  forming  and 
being  such  committee  of  management  as  aforesaid,  and 
requested  them  to  allot  him,  the  defendant,  fifty  of  the  said 
shares  in  the  said  proposed  company,  and  then  undertook 
to  accept  the  same,  or  any  less  number  that  might  be 
allotted  to  him.  And  thereupon  heretofore,  to  wit,  &c., 
the  plaintifis,  at  the  request  of  the  defendant,  allotted  to 
him  thir^-five  of  the  said  shares  in  the  said  company,  upon 
certain  terms  then  agreed  upon  by  and  between  the  plain- 
tifis and  the  defendant,  that  is  to  say,  that  a  deposit  of 
2L  2#.  upon  each  and  every  of  the  said  shares  so  allotted  to 
him  as  aforesaid,  making  in  the  whole  a  large  sum  of  money, 
to  wit,  the  sum  of  7SL  lOs.,  should  be  paid  by  the  defend- 
ant on  or  before  the  9th  day  of  December,  1845,  to  the 
aocount  of  the  said  company,  to  one  of  certain  bankers  then 
appointed  and  agreed  upon  in  that  behalf,  to  wit,  &c. ;  of 
all  which  pnemises  the  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  had  notice.  And  thereupon  in 
conBideration  of  the  premises,  and  that  the  plaintifis,  at  the 
request  of  the  defendant,  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  promised  the  defendant  to  perform  and  fulfil 
the  said  terms  on  their  part,  the  defendant  then  promised 
the  plaintifis  to  perform  and  fulfil  the  said  terms  on  his  the 
defendant's  part     And  although  the  plaintiffs  were  always 
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ready  and  willing  to  perform  and  fCilfil  the  said  terms  in  all 
things  on  their  part,  and  although  the  said  ninth  day  of 
December  elapsed  after  the  said  promise  of  the  said  defend- 
ant, and  before  the  commencement  of  this  suit,  of  all  which 
premises  the  defendant  hath  always  had  notice.  Yet  the 
defendant,  disregarding  his  said  promise,  did  not  nor  would, 
before  the  said  ninth  of  December,  pay,  nor  hath  he  since 
pdd,  to  any  or  either  of  the  said  bankers,  or  at  any  of  their 
banks  either  in  London  or  elsewhere,  or  to  any  other  perscm 
to  the  account  of  the  said  company,  the  said  deposit  of 
21  2s,  per  share,  but  hath  wholly  neglected  so  to  do.  By 
means  of  which  said  premises,  &c. 

Special  demurrer,  assigning  for  causes,  among  others,  that 
the  only  consideration  stated  for  the  promise  dedared  on 
is,  the  allotment  to  the  defendant  of  shares  in  a  company 
which  the  plainti£&  and  others,  at  some  time  before  the 
making  of  the  promise,  had  agreed  with  each  other  to 
endeavour  to  form,  but  which  said  agreement,  and  the 
formation  of  the  said  company,  and  all  endeavours  to  form 
the  same,  may  (consistently  with  the  said  declaration)  have 
been  given  up  and  abandoned  long  before  the  said  allot- 
ment or  promise,  and  that  such  con^deration  is  insufficient 
to  sustain  the  said  promise :  that  the  declaration  is  want- 
ing in  certainty,  in  not  stating  whether  the  formation  of 
the  company  commenced  before  or  after  the  coming  into 
operation  of  the  statute  7  &  8  Vict  a  HO;  and  that  if  the 
formation  of  the  company  commenced  before  the  coming 
into  operation  of  the  said  statute,  all  the  several  parties  to 
the  agreement  for  the  formation,  and  not  the  plaintifis  alone, 
ought  to  have  sued  in  this  action;  and  if  the  formation 
commenced  after  the  said  act  came  into  operation,  then  the 
declaration  ought  to  ^have  shewn  that  the  plainti£&  were, 
according  to  the  act,  entitled  to  allot  shares  and  receive 
deposits,  and  that  the  deposits  sued  for  are  such  as  the 
act  authorizes:  that  the  declaration  ought  to  have  shewn 
with  certainty  that  the  defendant  accepted  the  allotment: 
and  that  the  declaration  ought  to  have  stated  with  certainty 
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the  terms  which  the  plmntifis  ar^  alleged  to  have  promised        1847. 
to  fulfil  and  to  have  been  ready  and  willing  to  fulfil.  DuKB^Knt 

aadOtbert 

V, 

BuU  (with  whom  was  Maynard)  in  support  of  the  de-  Foebbs. 
murrer.  The  declaration  does  not  shew  that  the  company 
was  ever  provisionally  registered  under  the  provisions  of 
the  statute  7  &  8  Vict  c  110.  [PoOocky  C.  B.— If  the 
defendant  seeks  to  set  up  the  illegality  of  the  contract  as 
an  answer  to  the  action,  he  ought  to  have  pleaded  it]  It 
is  submitted  that  the  performance  of  the  provisions  of  the 
act  is  a  condition  precedent  to  the  right  of  action.  Again, 
the  declaration  shews,  that  if  any  contract  was  made  with 
the  plaindffi  at  all,  it  was  made  with  them  as  the  committee 
of  management,  that  is,  as  agents  on  behalf  of  themselves 
and  all  the  persons  joined  with  them  in  the  undertaking ; 
Woobner  v.  Tclby  (a).  The  deposits  sued  for  were  jo  be  paid 
to  the  account  of  the  company,  not  to  that  of  the  plaintifis. 
Another  objection  is,  that  for  anything  which  appears  in  the 
declaration,  the  company  may  have  been  altogether  aban- 
doned befiire  any  allotment  was  made  to  the  defendant.  Also, 
it  does  not  appear  that  the  allotment  when  made  was  ever 
accepted*  Nor  is  there  any  consideration  sufficiently  shewn 
Sir  the  promise  alleged.  The  only  consideration  stated  is 
the  ptomise  of  the  plaintifis  ^'  to  perform  and  fulfil  the  said 
terms  on  their  part;**  but  it  does  not  appear  that  there  were 
any  terms  to  be  fulfilled  on  their  part,  and  if  there  were,  it 
oo^t  to  have  been  shewn  with  certainty  what  they  were. 
How  could  the  defendant  take  issue  upon  the  averment  of 
performance,  or  of  readiness  and  willingness  to  perform 
terms  which  are  not  specified?  Unless  they  were  stated,  it 
does  not  appear  whether  they  are  conditions  precedent  to 
the  promise  of  the  defendant,  or  not 

J.  Brown  (with  whom  was  Martin)^  contra.     It  is  not  an 
objection  to  this  declaration  that  it  does  not  shew  the  com- 

(a)  Q.  B.  Trinity  Term,  1847,  cited  from  16  Law  Jour.  N.  S.,  Q.  B. 
225. 


202 


CASES  ON   POINTS  OF   PaACTICB,   EXCH. 


1847. 


Do  KB,  Kot. 
andOthera 

FOEIBS. 


pany  to  be  provisionally  re^tered  onder  the  Joint  Stxxk 
Companies*  Statute,  7  &  8  Vict.  c.  110.  It  b  expressly 
provided  by  that  act,  that  it  shall  only  apply  to  companies 
fonned  after  a  certain  date,  that  is  to  say,  after  the  Ist  of 
November,  1844,  on  which  day  the  act  came  into  operation. 
It  is  quite  consistent  with  this  declaration  that  the  company 
may  have  been  formed  long  before  that  date.  But  it  b 
also  an  answ^  to  this  objection  that,  if  there  is  anything 
in  it,  it  goes  to  shew  the  contract  to  be  ill^al,  and,  there- 
fore, it  ought  to  have  been  pleaded  if  intended  to  be  relied 
upon.  DahUree  v*  Hutchinson  (a)  is  one  of  a  class  of  cases 
which  shew  that  illegality  must  always  be  pleaded*  [JPolbck, 
C*  B. — A  very  iamiliar  case  is  that  of  a  plea  under  the 
Apothecaries'  Act  That  act  says,  that  persons  shall  not 
act  as  apothecaries  without  having  passed  a  certain  exami- 
nation, unless  they  commenced  business  before  a  certain 
time*  Persons  who  did  commence  business  before  that 
time  are  not  called  upon  to  aver  that  fact]  It  is  illegal  to 
carry  on  the  trade  of  a  broker  in  London  without  certain 
licenses,  but  it  is  never  averred  in  a  declaration  by  a  broker 
that  he  has  such  licenses.  The  present  contract  might 
have  been  made  with  perfect  legality  by  the  plaintifis  at 
common  law,  and  where  a  statute  imposes  certain  conditions 
upon  the  performance  of  an  act  previously  legal,  that  makes 
no  alteration  in  the  mode  of  pleading ;  Bac.  Abr.  tit.  *^  tkoL^ 
(L.  3).  The  rule  is  best  stated  in  Step/ten  an  Pleading^ 
4th  ed.  p.  402  (&),  as  follows : — **  Where  a  thing  is  originally 
made  by  act  of  Parliament,  and  required  to  be  in  writing, 
it  must  be  pleaded  with  all  the  circumstances  required  by 
the  act ;  as  in  the  case  of  a  will  6f  lands,  it  must  be  allied 
to  have  been  made  in  writing ;  but  where  an  act  makes 
vrriting  necessary  to  a  matter  where  it  was  not  so  at  the 
common  law,  as  where  a  lease  for  a  longer  term  than  three 
years  is  required  to  be  in  writing  by  the  Statute  of  Frauds, 
it  b  not  necessary  to  plead  the  thing  to  be  in  writing, 

(a)  10  M.  &  W.  85. 

(6)  Quoting  from  1  Saund.  276  d,  e,  n.  (2). 
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tbongfa  it  must  be  proved  to  be  so  in  evidence."    It  is  not       1847. 

neceflsary  to  allege  that  a  theatre  is  duly  licensed,  in  an    n~*^^^L 

acdoii  upon  a  contract  for  performance,  though  without  the     •n^  Othen 

license  the  contract  would  be  illegal;  AsHey  v.  Weldan  (a).      Poers. 

He  also  cited  Cbpe  V.  iZotoZenuif  (ft).   [He  was  stopped  by  the 

Court  upon  this  point]    The  next  objection  is,  that  the 

declaration  shews  no  circumstances  from  which  the  promise 

can  be  implied  to  have  been  made  to  the  plaindfis.  It  is  sidd 

that  the  company  was  formed  of  a  great  number  of  persons, 

and  that  if  any  action  at  all  can  be  maintained,  the  whole  of 

them  ought  to  have  joined  in  it     Woolmer  v*  Toby  (e)  was 

dted  in  support  of  this  part  of  the  argument,  but  it  is  no 

aathori^  at  all,  because  no  question  of  pleading  was  there 

decided.    The  whole  matter  arose  upon  the  evidence.     It 

is  then  said  that  the  company  may  by  possibility  have  been 

eztii^^shed  before  the  allotment  of  these  shares,  and  that 

that  poflribility  ought  to  have  been  negatived ;  but  it  is  an 

old  rule  of  pleading,  that  things  are  to  be  presumed  to 

continue  in  the  same  state  till  the  contrary  appears.    The 

next  point  is,  that  the  defendant  is  not  shewn  to  have 

accepted  the  allotment  made  to  him ;  but  it  is  stated  to 

have  been  made  at  his  request     The  last  objection  is,  that 

it  is  not  shewn  what  are  the  terms  to  be  performed,  or  that 

there  are  any  terms  to  be  performed  on  the  part  of  the 

plaintiffi.     \PoUochy  C*  B. — Is  not  one  of  the  terms  that 

they  shall  keep  accounts  open  at  the  several  bankers?]     It 

does  not  follow  that  there  were  any  terms  other  than  those 

stated  in  the  declaration,  and  if  there  is  any  averment  from 

which  that  may  be  impUed,  it  may  be  rejected  as  surplusage. 

Matfnardf  in  reply.  The  declaration  ought  to  have  shewn 
the  due  registration  of  the  company,  which  is  a  condition 
precedent  to  the  action.  In  Com.  Dig.  tit*  ^^  Pleader^ 
(C*  76),  it  is  laid  down,  that  ''in  all  cases  where  any  cir- 

(a)  2  B.  &  P.  346.  cited  from  16  Law  Jour.  N.  S., 

(6)  2  M.  &  W.  149.  Q.  B.  225. 

(e)  Q.  B.  Trinity  Term,  1847, 
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F0EBB8. 


cumstances  are  required  by  the  purview  of  an  act  to  make 
it  good,  they  ought  to  be  averred:  as  where  the  statute 
1  Rich.  3,  1,  makes  a  feoffment,  &c.  by  cestui  que  use,  of 
full  age,  sane,  and  at  large,  &c.,  good ;  he,  who  pleads  a  feoff- 
ment by  cestui  que  use,  ought  to  aver  that  he  was  sane,  of 
full  age,  and  at  large."  All  the  precedents  of  pleadings  on 
contracts  for  the  sale  of  stock  contain  averments  of  posses- 
sion in  the  party  selling,  to  avoid  ill^ality  under  7  Geo.  2, 
c  8.  As  to  the  second  objection,  the  consideration  proceeds 
from,  and  the  contract  was  made  with  the  entire  company, 
and  the  money  is  to  be  paid  to  them,  and  they  ought, 
therefore,  all  to  have  been  joined  as  plaintiffs ;  Bowen  v. 
Morris  (a).  fVoolmer  v*  Toby  {b)  is  precisely  in  point ;  and 
it  makes  no  difference  that  the  point  arose  there  upon  the 
evidence,  and  here  on  the  pleadings;  the  question  is  the 
same.  The  last  objection  is,  that  the  declaration  does  not 
shew  what  the  terms  were.  The  omission  to  set  out  these 
terms  makes  the  declaration  bad  for  uncertainty.  Figes  v. 
Cutler  (c)  shews,  that  an  action  cannot  be  maintained  fi>r 
a  breach  of  a  contract  to  enter  into  partnership,  without 
shewing  the  terms  of  the  contract.  Beech  v.  White  {d) 
shews,  that  the  whole  consideration  should  be  stated,  and 
is  in  conformity  with  the  clear  rule  of  pleading.  He  referred 
to  McNeill  v.  Beid{e);  Qmsins  v.  Nantes  (f);  Craufurd 
V.  Hunter  {g). 


Pollock,  C.  B. — I  am  of  opinion  that  our  judgment 
should  be  for  the  plaintiffs.  There  are  two  objections  upon 
matters  of  substance.  It  is  said  that,  since  the  Joint  Stock 
Companies'  Act,  a  company  cannot  be  l^ally  formed  except 
under  the  provisions  of  that  act;  and  that  it  is  not  shewn 
that  this  company  was  ever  provisionally  registered,  as  is 


(a)  2  Taunt.  374. 

(6)  a  B.  Trinity  Term,  1847, 
cited  from  16  Law  Jour.  N.  S., 
Q.  B.  225. 

(c)  3  Stark.  139. 

{i)  12  A.  &  E.  668  ;  S.  C.  4  P. 


&  D.  399. 

(e)  9  Bing.  68 ;  S.  C.  2  M.  & 
Scott,  89. 

(/)  3  Taunt.  513. 

C^)  8  T.  R.  13. 
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there  required.  The  answer  to  that  is,  that  it  does  not  appear  i  .  .^ 
that  the  company  was  not  formed  before  the  passing  of  the  Dukb,  Knt 
7  &  8  Vict,  c  110.  This  objection  should  have  been  made  "^  ^^""^ 
by  wBj  of  plea.  It  is  urged  that  the  company  ought  to  ^oumem, 
have  shewn  in  their  declaration  when  they  were  formed, 
because,  unless  they  were  in  existence  before  the  act,  they 
could  have  no  power  to  allot  shares  or  to  mdntun  this  action. 
But  I  think  that  is  not  well  founded.  The  second  substan- 
tial objection  was,  that  the  plaintifis  were  jointly  interested 
with  a  large  number  of  other  persons,  and  that  all  the 
persons  firom  whom  the  consideration  for  the  promise  pro- 
ceeded ought  to  have  sued.  It 'appears  to  me,  however, 
that  there  is  here  a  contract  between  the  plaintifis  and  the 
defendant,  upon  which  the  plaintifis  may  sue  without  joining 
all  the  members  of  the  company.  There  is  a  consideration 
shewn  in  respect  of  which  the  plaintifis  may  have  a  suflS- 
cient  interest.  It  may  turn  out  otherwise  on  evidence,  but 
on  the  &ce  of  this  declaration  there  is  a  sufficient  considera- 
tion stated  to  support  the  promise  made  by  the  defendant 
The  question  is,  not  to  whose  account  was  the  money  to  be 
pud,  but  to  whom  was  the  promise  actually  made?  If  a 
promise  is  made  to  A.  B.  to  pay  money  to  C.  D.,  it  is 
A.  B.  who  must  sue  for  the  breach  of  it,  and  not  C.  D. 
The  principal  point  of  form  to  which  our  attention  has  been 
drawn  is,  that  the  terms  which  were  to  be  performed  by 
the  plaintifis  are  not  set  out  as  it  is  contended  that  they 
should  have  been.  I  do  not  think  the  declaration  is  open 
to  that  objection.  I  forbear  to  give  any  opinion  on  what 
would  be  the  efiect  of  a  declaration  which  referred  to  certain 
terms  as  part  of  the  consideration,  and  did  not  set  them 
out  I  do  not  say  what  would  be  the  effect  of  such  an 
omission  if  specially  pointed  out  by  demurrer.  In  Cryps  v. 
BaynUm  (a),  it  was  held,  that  in  an  action  upon  a  promise 
of  the  defendant  to  pay  for  necessaries  supplied  to  a  third 
person,  the  declaration,  which  averred  that  necessaries  were 

(a)  3  Bolst  31. 
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1847.  proyided,  was  good,  without  shewing  what  necessaries  were 
DuKs^Knt.  suppU^  But  this  question  really  does  not  arise  here, 
and  Otben  because  there  are  sufficient  terms  stated  in  this  declaration. 
FoEBst.  The  allegation  is,  that  ''  the  plaintiflb  allotted  to  the  de- 
fendant thirty-five  of  the  said  shares  in  the  said  company, 
upon  certain  terms  then  agreed  upon  by  and  between  the 
plaintifis  and  the  defendant,  that  is  to  say,  that  a  deposit  of 
2t  2s.  upon  each  and  every  of  the  said  shares  so  allotted  to 
him  as  aforesaid,  making  in  the  wholea  large  sum  of  money, 
to  wit,  the  sum  of  1ZL  lOt.,  should  be  paid  by  him,  the 
defendant,  on  or  before,  Sk^,  to  the  account  of  the  said 
company,  to  one  of  certain  bankers  then  appointed,"  &c. 
tt  then  goes  on  to  aver,  that  ^'in  consideration  of  the  pre- 
mises, and  that  the  plaintifis,  at  the  request  of  the  defendant, 
then  promised  the  defendant  to  perform  and  fulfil  the  said 
terms  on  their  part,  the  defendant  then  promised  the 
plaintifis,"  &a  Mr.  Maynard  objects  that  there  may  be 
more  terms,  but  that  is  not  a  point  which  can  be  made 
available  on  demurrer.  It  cannot  be  assumed  that  there 
are  other  terms  than  those  which  are  stated*  K  there  were 
any,  and  the  cause  had  gone  to  trial  upon  non  assumpsit, 
there  would  have  been  a  variance  which  would  have  entitled 
the  defendant  to  succeed.  If  these  terms  either  expressly 
or  impliedly  call  on  the  plaintifis  to  do  anything,  they  were 
bound  to  do  it ;  but  if  the  terms  require  nothing  to  be  done, 
then,  of  course,  the  plaindfis  cannot  be  bound  to  do  any- 
thing, and  the  mention  of  the  terms  at  all  was  wholly 
superfluous.  In  my  opinion  there  was  an  implied  promise 
to  do  something.  I  think  there  was  an  implied  promise  to 
keep  an  account  at  the  bankers,  or  give  notice  of  any 
change.  We  cannot,  therefore,  consider  the  allegation  as 
mere  surplusage.  I  think  there  is  no  well  founded  objec- 
tion to  thb  declaration,  and  our  judgment  must  be  for  the 
plaintilBfs. 

Alderson,  B. — The  first  objection  made  to  the  declara- 
tion is,  that  it  does  not  shew  the  provisions  of  the  7  &  8 
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Vict,  -c  110,  to  have  been  comjdied  with,  and  that  without 
such  oomplianoe  the  allotment  of  shares,  and  the  whole 
transaction  mentioned  in  the  declaration,  would  have  been 
illegaL  Bat  as  the  iU^^i^  has  not  been  pleaded,  I  think 
this  objection  cannot  be  raised.  It  is  not  open  to  the 
defendant  cm  demurrer*  The  illegality  ought  to  have  been 
pat  upon  the  record  by  hioi,  and,  in  the  absence  of  that, 
we  must  presume  the  transaction  to  have  been  a  legal  one, 
as  there  are  several  states  of  fects  in  which  it  may  have  been 
8o»  The  company  may  have  been  formed  before  the  act 
came  into  operation.  I  do  not  think  that  Woolmer  v. 
Toby  (a)  is  at  all  applicable  to  this  case.  There  the  ques- 
tion arose  entirely  upon  the  evidence.  The  contract  was 
stated  to  have  been  made  with  one  set  of  persons,  but  at 
the  trial  it  turned  out  to  have  been  actually  made  with 
another  set  Here  it  is  stated  on  the  ftce  of  the  declaration 
that  the  contract  was  with  the  present  plaintifis,  and  that  is 
admitted  by  the  demurrer.  It  may  be  that,  upon  a  trial, 
the  result  here  might  be  the  same  as  in  Woolmer  v.  Toby ; 
bat  as  the  record  stands  at  present,  it  is  not  open  to  the 
defendant  to  raise  that  question.  The  formal  objections  to  the 
dedaiBtion  also  appear  to  me  to  faiL  I  should  have  thought 
it  w<»thy  of  consideration  whether,  if  the  declaration  had 
merely  stated  that  the  plainti£&  were  to  perform  ''certain 
terms"  on  their  part,  the  declaration  might  not  have  been 
bad  on  special  demurrer,  for  not  setting  out  the  terms  to  be 
performed  by  the  plaintifik  But  the  consideration  alleged 
is,  that  ''the  plainUfiBs,  at  the  request  of  the  defendant, 
promised  the  defendant  to  perform  and  fulfil  the  said 
terms,"  which  refers  to  the  terms  previously  stated  in  the 
declaration. 


1847. 


DuKB,  Knt 
•nd  Otben 

FoanB. 


RoLFE,  B. — I  am  of  the  same  opinion.  One  objection 
which  has  been  urged  to  the  declaration  is,  that  the  con- 
tract should  have  been  alleged  to  be  made  with  the  company, 

(a)  Q.  B.  Trinity  Term,  1847*  cited  in  the  argument  from  16  Law 
Jonr.  N.  S.,  Q.  B.  325. 
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and  not  with  the  committee  of  management  It  does  not 
even  appear  that  the  committee  constituted  any  part  of  the 
company ;  and  there  is  no  reason  why  a  contract  should  not 
be  made  with  one  person  to  enure  to  the  benefit  of  another ; 
and  if  so,  the  person  with  whom  the  contract  was  made 
would  be  the  proper  person  to  sue  for  any  breach  of  it 
This  may  have  been  in  truth  a  contract  with  the  company; 
but,  upon  the  tacts  as  now  stated,  it  appears  to  have  been 
with  the  committee,  and  there  is  nothing  to  shew  that  they 
might  not  make  it  Then  it  is  said,  that  under  the  pro- 
visions of  the  7  &  8  Vict  c.  110,  this  is  not  shewn  to  be 
a  legal  company  in  which  shares  could  be  legally  allotted. 
It  is,  however,  a  perfectly  good  contract  at  common  law, 
and  all  that  can  be  said  is,  that  if  it  was  made  after  the 
passing  of  the  statute  it  would  be  illegal,  unless  its  provi- 
sions were  complied  with.  But  how  can  we  presume  any- 
thing of  that  sort?  The  illegality,  if  any,  ought  to  be 
shewn  by  the  party  who  seeks  to  rely  li^n  it  The  only 
objection  which  at  all  created  any  doubt  in  my  mind  was 
the  one  which  is  specially  pointed  out,  that  the  terms  to  be 
performed  by  the  plaintifis  are  not  sufficiently  shewn.  I 
think,  however,  the  declaration  shews  that  there  are  no 
other  terms  but  those  mentioned,  and  the  words  which 
appear  to  refer  to  other  terms  may  be  rejected,  as  was  done 
in  Bing  v.  Roxbrough  (a).  That  case  decided,  that  where  a 
bad  consideration  is  joined  with  a  good  one,  which  of  itself 
is  sufficient  to  support  the  promise,  the  other  may  be 
rejected  as  surplusage.  I  think  here  there  is  a  good  and 
sufficient  consideration  alleged,  and  the  residue  may  be 
treated  as  surplusage,  and  rejected. 


Judgment  for  the  Plaintifis. 


(a)  2C.  &  J.  418. 
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GrOUDY   V.    DUNCOMBB.  ^^       ^^        ' 

rV  ILLES  moved  to  rescind  ao  order  made  by  a  learned  A  member  of 
Judge  at  Chambers  for  the  discharge  of  the  defendant  out  Commons  u 
of  the  custody  of  the  sheriff  of  Yorkshire.  S^^t^t 

The  defendant  had  been  arrested  under  a  ca.  sa.  on  the  J^^f  »  ca.  it. 
2nd  of  September,  1847.     On  the  3rd  of  September,  a  before  and 
summons  for  the  defendant's  discharge  was  taken  out,  aftJeacb 
supported  by  aflBdavits,  which  shewed  that  on  the  28th  of  p^i^ent, 
July,  the  defendant  was  returned  as  member  of  Parliament  And  the 
(or  the  borough  of  flnsbury.     Parliament  had  been  dis*  emallr  ap. 
solved  on  the  23rd  of  July,  and  writs  issued  for  a  new  Sj^^^i^^^ng 
election,  returnable  on  the  21st  of  September.    At  the  lime  J?^*  °®7  £"• 

^  ^  »  Uament  after 

of  the  arrest,  the  new  Parliament  had  not  met,  but  stood  a  dissolution,  as 
prorogued  to  the  12th  of  October.    On  the  7th  of  Septem-  of  a  Parliament 
ber,  the  learned  Judge  before  whom  the  summons  was  heard  ^Sai^^"^ 
made  the  order  for  the  discharge  of  the  defendant  out  of 
custody,  which  it  was  now  sought  to  rescind. 

WUlet*  It  is  submitted  that  this  order  must  be  rescinded. 
The  defendant  was  not  privileged  at  the  date  of  the  arrest. 
The  case  of  Mr.  Martin,  a.  d.  1586,  mentioned  in  Bac,  Abr, 
tit  "/Vfo%e,''  (C.4.)(a),  and  in  Dewe's  Journal,  410,  414, 
shews  that  the  House  of  Commons  did  not  then  claim  any 
particular  dme  of  privil^e  before  the  meeting,  and  after  the 
dissolution  of  Parliament,  but  only  claimed  a  ^^  convenient"* 
time*  The  House  itself  is  the  only  judge  of  what  is  a  ^^  con- 
venient" time.  The  authorities  upon  the  subject  are  all 
collected  in  a  work  on  the  Law  of  Parliament,  published 
in  1844,  by  Mr.  Thomas  Erskine  May.  Prynne  (i)  states 
no  definite  time,  nor  has  the  law  of  Parliament  established 
any  definite  time  of  such  privilege.  In  the  £!arl  of  Athol 
V.  Earl  of  Derby  (c),  it  is  said,  that  the  House  of 
Commons  claimed  forty  days  before  and  forty  days  after 
each  session,  but  no  decision  of  their  own  to  that  oifect 

(a)  QwUHm  and  Ihdd^s  edition.  (r)  2  Uv.  72. 

(6)  4  Pryone  Reg.  1216. 

VOL.  V.  P  D.   &  li. 
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1847.       is  referred  to.     There  are  several  Irish  acts  of  Parliament 
GouDY       which  fix  that  as  the  time,  and  from  them  probably  has 
T.    *•  arisen  the  general  belief  which  undoubtedly  exists  in  a 

privilege  lasting  forty  days.  The  Court  of  King's  Bench 
in  Colonel  PUfs  case  (a),  held  the  defendant  entitled  to  his 
privilege,  on  the  ground  that  he  had  not  had  sufficient  time 
to  return  from  Parliament,  but  they  did  not  decide  upon 
any  definite  .time  during  which  the  privilege  would  last. 
The  sole  object  of  the  privilege  is  to  protect  the  member 
eimdo,  morando,  et  redeundo,  and  in  the  present  state  of 
travelling,  it  is  wholly  unnecessary  that  so  much  as  forty 
days  should  be  given  when  a  person  can  come  from  or  go 
to  the  furthest  part  of  the  kingdom  in  a  tenth  part  of  the 
time.  [Parke,  B. — The  reason  why  the  teste  of  an  original 
writ  was  fifleen  days  was,  because  that  time  was  supposed 
by  the  common  law  to  be  sufficient  time  to  come  from  any 
part  of  the  kingdom  to  Westminster,  and  you  cannot  say 
that  because  of  the  greater  expedition  of  modem  travelling 
less  time  is  to  be  given.]  The  question  was  raised,  bat 
not  decided,  in  Butcher  v.  Steuart{b).  The  privilege 
hitherto  claimed  by  the  House  of  Commons  has  been  for 
a  *^  convenient"  time  only ;  and,  as  it  is  intended  to  protect 
the  members  eundo,  morando,  et  redeundo,  there  is  no 
reason  why  it  should  extend  to  a  defendant  who  is  neither 
attending  Parliament,  nor  on  his  road  to  or  from  his  Par- 
liamentary duties.  In  all  the  analogous  cases  of  witnesses 
and  persons  in  attendance  on  Courts  of  Justice,  they  are 
only  privileged  while  actually  there,  or  while  in  the  act  of 
going  or  returning.  The  House  of  Commons  itself  claims 
only  a  reasonable  time,  and  if  this  Court  proceeds  to 
define  the  time,  it  will  be  giving  to  the  defendant  a  greater 
privilege  than  is  claimed  by  the  House  to  which  he  belongs. 
But  in  addition  to  the  question  of  time,  there  is  no  instance 
of  privilege  having  been  allowed  afler  a  dissolution  of  Par- 
liament and  before  the  meeting  of  a  new  one.  In  Sir 
RicJiard  Temple's  case  (c),  where  an  application  to  the  Court 

(fl)  2  Stra.  985.  ante,  vol.  1,  p.  308. 

{h)  11  M.  &  W.  857  ;  S.  C.  (c)  Sid.  42. 
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to  Stay  the  trial  was  made,  on  the  ground  of  his  having  l)eon 
elected  to  serve  in  a  new  Parliament  which  had  not  yet  met, 
the  Court  intimated  in  their  judgment  a  doubt  whether  they  «• 

had  any  power  to  discharge  the  defendant  if  taken  in 
execation,  and  said  the  application  should  be  made  to  the 
Parliament  after  its  meeting. 

Cur,  adv,  vult 

t 

Pollock,  C.  B.,  afterwards  delivered  the  judgment  of 
the  Coart — This  was  a  motion  to  set  aside  an  order  of  my 
Brother  JfUHami  discharging  the  defendant  (who  had  been 
taken  in  execution  on  a  capias  ad  satisfaciendum)  out  of 
custody,  on  the  ground  of  the  privilege  of  Parliament 
We  took  time  to  consider  whether  we  should  grant  a  rule 
to  shew  cause,  in  order  to  have  an  opportunity  of  referring 
to  the  authorities,  and  to  my  Brother  Williams.  We  are 
of  opinion  that  the  order  was  right,  and,  consequently,  there 
ought  to  be  no  rule*  The  date  of  the  order  was  the  7  th  of 
September.  The  summons  on  which  it  was  made  having 
issued  on  the  3rd)  and  the  prorogation  of  Parliament  being 
to  the  2l8t,  the  interval  was  less  than  twenty  days  (a). 

It  was  contended  by  Mr.  WiUes^  that  the  privilege  of  a 
member  to  be  free  fit)m  arrest  exists  not  for  any  certain 
time  before  or  after  the  meeting  of  Parliament,  but  for  a 
cimoement  time;  and  that  at  the  present  day,  the  time  in 
question  was  more  than  a  convenient  time.  It  was  further 
contended,  that  the  privilege  was  not  applicable  to  the 
meeting  of  a  new  Parliament  after  a  dissolution. 

In  the  first  place,  we  think  there  is  no  foundation  for 
the  latter  point;  whatever  privilege  necessary  to  secure 
their  attendance  may  belong  to  members  of  Parliament 
between  a  prorogation  and  the  next  meeting  of  Parlia- 
ment, we  think  must  belong  to  them  before  they  assemble, 
apon  a  summons  after  a  dissolution.  Whatever  reasons 
apply  to  the  one  case  equally  apply  to  the  other,  and  we 
think  the  law  or  rule  of  privilege  must  be  the  same  in  lK>th. 

(a)  See,  however,  the  statement  of  facts,  ante,  p.  209.  (Note  by  reporters.) 

P  2 
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The  question  then  is,  what  is  the  privilege  of  Parlia- 
ment with  reference  to  freedom  from  arrest?  In  Black- 
stone^s  Commentaries^  vol.  1,  p.  165,  it  is  said,  that  in 
case  of  a  commoner,  this  privilege  from  arrest  extends 
to  forty  days  after  every  prorogation,  and  forty  days  before 
the  next  appointed  meeting.  In  Bac.  Abr.  tit  ^*  Prwi- 
lege^  (C),  the  authorities  are  collected.  It  appears  that 
in  an  old  Irish  statute,  3  Edw.  4,  c  1,  the  privilege  is 
expressly  limited  to  forty  days  before  and  forty  days  aft«r 
the  meeting  of  Parliament  In  the  case  of  the  Earl  of 
Athol  V.  Earl  of  Derby,  cited  by  Blackstone,  and  which 
occurred  in  the  24  Car.  2  (1672)  it  is  sUted  that  the 
commons  claimed  forty  days  before  and  forty  days  after 
each  session.  In  Jenkins,  Srd  Cent,  case,  35,  p.  118,  it  is 
said,  that  the  privilege  extends  to  forty  days  before  the 
Parliament,  and  forty  days  after. 

Mr.  fVilles  contended  that  the  period  was  not  a  definite 
but  a  convenient  period.  It  may  be  that  the  rule  was  origi- 
nally during  a  convenient  period,  and  the  case  cited  from 
UEu>es^s  Journal  (which  is  given  at  large  in  Bac.  Abr,)  {a) 
has  some  tendency  to  support  this  view,  but  it  is  consistent 
with  this,  that  for  some  centuries  the  period  of  forty  days 
has  been  deemed  a  convenient  ]>eriod.  The  House  of 
Commons  (as  might  be  expected)  determined  only  the 
question  before  them,  and  did  not  define  the  limit  of  con- 
venience, but  held  twenty  days  to  be  within  it.  The 
12  &  13  Wm.  3,  c.  3,  more  than  once  mentions  *^  the  time 
of  privilege,"  but  docs  not  mention  the  duration  of  it ;  but 
the  4  Geo.  3,  c.  24,  s.  1,  which  first  regulated  the  privilege 
of  franking,  limits  that  privilege  to  the  session  of  Parliament, 
and  forty  days  before  and  forty  days  after  any  summons  or 
prorogation.  The  same  provision  is  to  be  found  in  the 
24  Geo.  3,  c.  37,  s.  7,  and  the  privilege  so  limited  was 
continued  by  several  statutes  (one  of  which  passed  since 
the  Union)  till  the  privilege  of  franking  was  abolished. 

(a)  Tit.  **  PHvilege"  (C.  4.)    QwUUm  and  DodiPs  edition.    (Note  by 
reporters.) 
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We  think  that  the  conclusion  to  be  drawn  from  all  that  is  1847. 
to  be  found  in  the  books  on  the  subject  is  this ;  that  whether  Goudv 
the  rule  was  originally  for  a  convenient  time,  or  for  a  time 
certain^  the  period  of  forty  days  before  and  after  the  meeting 
of  Parliament  has,  for  about  two  centuries  at  least,  been 
considered  either  a  convenient  time,  or  the  actual  time  to 
be  allowed.  Such  has  been  the  usage  and  the  universally 
prevailing  opinion  on  the  subject,  and  such,  we  think,  is 
the  law.  If  any  change  is  necessary  or  desirable,  we  arc 
not  competent  to  make  it 

Rule  refused. 


Thompson  v.  LANomDOE. 

1  HIS  action  was  commenced  by  issuing  a  writ  of  Aaerwrit 
summons  on  the  29th  of  April,  1840.  The  writ  was  served  JJJfore'ap- 
on  the  6th  of  May  following.  Three  days  afterwards,  P*"!^. 
before  appearance  was  entered,  the  defendant  gave  the  defendant 
following  cognovit : —  5ov?t  tn^f c 

common  form. 
Upwards  of 
"  In  the  Exchequer.  seven  years 

afterwards, 

*^  I,  John  Langridge,  do  confess  this  action,  and  that  the  plaintiff 
the  plaintiff  hath  sustained  damages  to  the  amount  of  lOOL,  appearance  for 

besides  his  costs  of  suit.  tbe  defendant 

m  the  action, 

«  Dated  this  9th  day  of  May.  1840.  "iS-Sf!.™ 

"John  Langridge.*'         thecopiovjt 

Held,  that  he 
might  properly 

This  comovit  was  attested  in  the  usual  form.     On  the  ^?  f^  ^'^^^^^, 

o  ^  giving  a  Term  8 

10th  of  May,  1847,  the  plaintiff  wrote  to  defendant,  de-  notice,  or 
manding  a  settlement,  and  stating  that  he  should  proceed  icave  to  the 
on  the  cognovit    On  the  following  day,  the  plaintiff  entered  jy^ge®'^  * 
an  appearance  for   the  defendant,  and  signed  judgment      A  ^^^y 
On  the  15th  of  May,  a  ca.  sa.  issued,  upon  which  the  de-  the  Court  to 
fendant  was  arrested.     On  the  19th  of  May,  the  defendant  order"ofT 

learned  Judge, 
and  succeed- 
ing, will  not  be  allowed  to  make  a  subsequent  separate  application  to  have  the  costs  repaid, 
which  Im  luf  paid  under  the  Judge's  order. 
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1847.        took  out  a  summons  to  set  aside  the  appearance^  judgment, 

)^    "^      '    and  subsequent  proceedings,  with  costs;  and  to  discharge 

V.  the  defendant  out  of  the  custody  of  the  sheriff  of  Middlesex* 

Flatt,  B.5  made  an  order  accordingly,  with  costs.     A  rule 

nisi  was  subsequently  obtained  to  rescind  that  order,  against 

which, 

WiUes  shewed  cause.  The  cognovit  in  this  case  was 
upwards  of  seven  years  old  when  the  judgment  was  signed. 
If  the  plaintiff  can  sign  judgment  after  this  lapse  of  time, 
and  issue  execution  instanter,  he  would  be  in  a  better  position 
than  if  he  had  got  a  final  judgment  in  a  hostile  action, 
because  he  must  then,  after  a  year  and  a  day,  have  resorted 
to  a  sci.  fa.  before  issuing  execution.  This  appearance 
was  entered  in  direct  contravention  of  the  rule  of  Hilary 
Term,  2  Wm.  4,  r.  35,  under  which  the  plaintiff  is  to  be 
deemed  out  of  Court,  unless  he  declare  within  a  year  after 
the  return  day  of  the  process.  The  cause  was,  therefore, 
out  of  Court  before  the  entry  of  the  appearance.  At  all 
events,  the  plaintiff  was  bound  to  give  a  Term's  notice 
before  proceeding,  after  so  long  an  interval.  There  can  be 
no  judgment  without  an  appearance,  and  as  the  rule  of 
Court  has  taken  away  the  right  to  enter  one  after  such  a 
lapse  of  time^  there  can  be  no  judgment  at  all;  Roberts  v. 
Spurr  (a).  It  is  also  contended  that  the  Reg.  Gen.,  Hil. 
Term,  2  Wm.  4,  r.  73,  which  says,  that  "  leave  to  enter  up 
judgment  on  a  warrant  of  attorney  above  one  and  under 
ten  years  old,  must  be  obtained  by  a  motion  in  Term,  or 
by  order  of  a  Judge  in  Vacation,"  applies  to  the  case  of  a 
cognovit.  It  was  held  in  fVebb  v.  AspinaU{b\  that  a 
cognovit  was  within  the  rule  of  Hilary  Term,  14  &  15 
Car.  2,  in  which  warrants  of  attorney  only  were  named. 

Bramwell^  in  support  of  the  rule.    It  is  not  necessary  that 
there  should  be  any  declaration  in  fact  before  signing  judgment 

(a)  3  Dowl.  551 .  (b)  7  Taunt.  10\ ;  S.  C.  Moore,  428. 
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oD  a  cognovit.  The  defendant,  by  giving  the  cognovit,  admits 
that  there  is  one.  The  rule  cited  of  Reg.  Gen.,  HiL  Term, 
2  Wm.  4,  has  no  application  to  a  case  where  no  declaration    ,     ^' 

,  ,     .  ,  Langridge. 

is  necessary.  In  this  case,  as  the  plaintiff  was  not  bound  to 
declare  at  all,  it  cannot  be  necessary  for  him  to  do  it  within 
a  year.  It  was  argued  on  the  other  side,  that  the  73rd  rule 
of  Hilary  Term,  2  Wm.  4,  applies  to  cognovits,  though  it 
mentions  warrants  of  attorney.  But  the  rule  preceding 
it  mentions  both  cognovits  and  warrants  of  attorney  ex- 
pressly, so  that  the  framers  of  the  rules  must  be  taken  to 
have  left  out  cognovits  intentionally  from  the  latter  rule. 
No  Term's  notice  was  necessary  here.  That  is  only  re- 
quired when  the  step  to  be  taken  by  the  one  party  will  call 
for  something  to  be  done  by  the  other. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  delivered  by 

*  Pollock,  C.  B. — In  this  case  we  are  of  opinion  that  the 
rale  should  be  made  absolute.  The  question  turns  upon 
this,  whether,  where  a  cognovit  is  given  before  there  is  an 
appearance,  and  upon  which  nothing  has  been  done  for 
more  than  a  year,  it  is  open  to  the  plaintiff  to  act  upon  the 
cognovit  without  a  Term's  notice,  and  without  any  applica- 
tion to  the  Court  or  a  Judge,  on  the  part  of  the  plaintiff, 
for  leave  to  enforce  the  cognovit  Now,  a  cognovit  cer- 
tainly may  be  given  before  appearance,  and  it  contains  an 
implied  authority  to  enter  the  appearance.  It  admits  a 
cause  of  action  stated  upon  the  record,  in  the  form  of  a 
declaration ;  and  though  there  be  not  one,  it  is  an  admission 
on  the  part  of  the  defendant  which  operates  as  if  there  was 
one.  There  b,  therefore,  an  authority  to  enter  an  appear- 
ance. If  there  had  been  an  appearance  and  a  declaration, 
and  then  a  cognovit,  it  seems  to  be  clear  that  no  Term's 
notice  would  be  necessary,  and  that  a  party  would  not  be 
prevented  by  any  lapse  of  time  from  entering  up  judgment 
on  the  cognovit.  It  ap})ears  to  us,  that  the  absence  of  a 
declaration  in  this  case  cannot  be  successfully  relied  upon, 
because  the  defendant  admits,  in  fact,  that  there  is  a  dccl§- 
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ration; — that  there  is  a  cause  of  action  on  the  record ;  and 
that  is  an  implied  authority  to  the  other  side  to  enter  an 
*•  appearance,  and  to  proceed  to  judgment,  exactly  as  if  there 

was  a  declaration.  Neither  the  rule  of  Court,  Hil.  Term, 
2  Wm.  4,  r.  35,  nor  any  statute,  nor  any  analogy  arising 
out  of  the  case  cited  of  fVebb  v.  Aspinall  (a),  seems  to  us  to 
apply.  We  think,  therefore,  the  order  made  was  not  a 
correct  one,  and  the  rule  for  setting  it  aside  must  be  made 
absolute. 

Rule  absolute. 

On  a  subsequent  day  in  Hilary  Term,  1848, 
BramtoeU  applied  for  a  rule  to  shew  cause  why  the  costs, 
which  had  been  paid  by  the  plaintiff  to  the  defendant  under 
the  rescinded  order  of  Flatty  B.,  should  not  be  repaid.  The 
answer  to  the  application  will  probably  be,  that  it  ought  to 
have  been  embodied  in  the  first  rule ;  but  it  is  submitted 
the  Court  will  not  put  the  plaintiff  to  his  action  for  money 
had  and  received,  where  the  money  has  been  taken  out  <tf 
his  pocket  by  the  order  of  the  Court  itsel£ 

Pabke,  B. — You  ought  to  have  asked  for  the  return  of 
the  money  in  the  first  instance.  It  is  vexatious  to  split 
your  application. 

Alderson,  B. — If  we  were  to  grant  your  present  applica- 
tion, it  would  give  power  to  every  attorney  to  increase 
costs,  by  splitting  applications  into  parts  which  ought 
to  be  made  in  one.  It  is  much  better  to  lay  down  a  rule 
that  everything  which  can  be  granted  shall  be  asked  for  at 
once. 

Per  Curiam. 

Rule  refused. 

(fl)  7  Taunt.  701. 
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1847. 

Oroill  V.  Bell. 

1  HIS  was  a  rule  obtained  by  Crouch  on  behalf  of  the  A  Judge  at 
plaintiff,  calling  on  the  defendant  to  shew  cause  why  an  having  made 
order  made  by  Flatty  B.,  should  not  be  rescinded.  J^  wiS  a* 

The  action  was  broueht  for  a  sum  under  20/.,  and  a  writ  ▼erdict  for 

^  the  plaintiff 

of  trial  having  been  obtained,  the  plaintiff  gave  notice  of  on  a  writ  of 
trial  for  a  day  when  the  Court  sat  only  to  try  causes  grtmndTofui 
adjourned  from  a  previous  day.     The  cause  was,  however,  J^*^*??^^ 
then  tried,  notwithstanding  a  protest  by  the  defendant's  ^«ec^that 

.  or  .  1  J.       theJudge'i 

attorney  against  the  sufficiency  of  the  notice,  and  a  verdict  order  was  an 
found  for  the  plaintiff.     On  the  6th  of  July,  1846,  the  |;^J"iSd*Jot  a 
defendant  took  out  a  summons  to  set  aside  the  verdict  and  naUitv;  and, 

tberefore^ 

sabaequent  proceedings,  and  FltOty   B.,  made  an  order  mi^htbe 

«•      1  waived. 

aocordingly. 

The  present  rule  was  applied  for  on  the  last  day  of 
Trinity  Term,  1847,  the  defendant  having,  in  Hilary  Term, 
1847,  obtained  a  rule  for  judgment  as  in  case  of  a  non- 
suit, which  was  subsequently  discharged  in  Easter  Term 
of  the  same  year,  by  the  plaintiff,  no  one  appearing  in 
sapport  of  it. 

C*  C.  Jones^  Seijt,  now  shewed  cause.  In  order  to  sustain 
this  rule,  the  other  side  must  maintain  that  the  order  of 
Flatty  B.,  was  a  nullity.  If  it  was  only  irregular,  they  come 
too  late  to  rescind  it  on  that  ground.  A  Judge  has  clearly 
jurisdiction  to  set  aside  a  verdict  at  nisi  prius,  and  there  is 
nothing  in  the  statute  3  &  4  Wm.  4,  c.  42,  which  prevents 
him  from  exercising  the  same  power  over  a  verdict  given 
before  the  sheriff.  It  is  true  that  the  statute  expressly  gives 
idm  the  power  of  staying  the  immediate  execution  which 
would  otherwise  follow  a  verdict  on  a  writ  of  trial,  but  it 
does  not,  by  doing  so,  take  away  his  power  over  the  verdict 
It  may  be  that  the  Judge  has  here  exercised  his  jurisdiction 
improperly,  but  in  that  case  the  party  complaining  was 
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1847.        bound  to  come  to  the  Court  forthwith,  and,  by  not  doing  so, 
O&GiLL       ^6  ^^  waived  his  cause  of  complaint 


V, 

Bell. 


Crauchf  in  support  of  the  rule.  The  Judge  had  no 
power  to  make  this  order.  It  is  a  nullity.  The  power  of 
the  Judge  is  limited  by  the  eighteenth  section  of  the 
3  &  4  Wm.  4,  c.  42. 

Pollock,  C.  B. — This  rule  must  be  dischaiged.  It  was 
the  duty  of  the  party  to  have  come  in  Michaelmas  Term, 
1846.  Instead  of  doing  this,  he  waits  till  an  application  is 
made  by  the  other  side  for  judgment  as  in  case  of  a  nonsuit 
in  Hilary  Term,  1847,  which  stood  over  till  Easter  Term. 
Even  then  he  does  not  make  this  application  till  the  last 
day  of  Trinity  Term.     I  think  that  that  was  too  late. 

Aldebson,  B. — I  have  no  doubt  that  this  order  was  an 
irregularity  which  would  have  been  set  right  if  the  appli* 
cation  had  been  made  in  proper  time.  It  is  not,  however, 
a  nullity.  There  must  be  some  end  to  litigation,  and  the 
usual  rule  in  cases  of  irregularity,  that  the  complaining 
party  must  come  in  reasonable  time,  must  prevail  in  the 
present  case. 

RoLFE,  B. — K  a  Judge  were  to  make  an  order  setting 
aside  a  verdict  at  nisi  prius,  it  would  probably  be  set  aside 
as  contrary  to  the  practice  of  the  Courts;  but  it  would  not 
be  a  nullity.  A  verdict  before  the  sheriff  is  on  the  same 
footing.  The  application  is  too  late  to  set  aside  the  order 
for  irregularity. 

Per  Curiam. 

Rule  dischaiged. 
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1847. 


E6DAILB,  P.  O.,  V.   TrUSTWELL. 

LI ECLARATION  in  scire  fecias  on  a  judgment  obtfdned  Declantioii 
bj  the  public  officer  of  the  London  and  Westminster  Bank  on  a  jadgment 
against  the  public  officer  of  the  Leeds  and  West  Riding  jJ^SnSAe 
Bank.     The  declaration  stated,  that  **  the  defendant,  at  the  l^^  offi<^ 

of  a  Mnkiiig 

time  of  such  judgment  being  recovered  as  aforesaid,  was,  oompuiT, 
aod  ficDm  thence  hitherto  hath  been  and  still  is,  a  member  tbe  defendut, 
of  the  said  co-partoeiBhip."  Z!i^1 

Special  demurrer,  pointing   out  for   causes,  that  the  was,  and  from 

.     ,         .  ,  -    ,       thence  hitherto 

declaration  shews  that  the  defendant  was  a  member  of  the  hath  been,  and 
said  Leeds  and  West  Riding  Bank  at  the  time  of  the  reco-  memw^of 
vering  the  said  judgment,  and  also  at  the  time  of  the  issuing  ^J|!j![^l^.„ 
and  suing  out  of  the  said  writ  in  tbe  declaration  mentioned ;  SembU,  that 
and  that  the  said  declaration  is  on  that  account  double  or  special  de- 
at  all  events  uncertain.  murrer. 

71  Janes,  in  support  of  the  demurrer.  The  plaintiff 
would  recover  upon  this  declaration  if  he  shewed  either 
that  the  defendant  was  a  member  at  the  time  when  the 
scire  &cias  issued,  or  at  the  time  when  judgment  was  signed. 
By  the  act  of  Parliament  under  which  these  proceedings 
are  had,  these  two  liabilities  are  made  distinct.  The 
7  Greo.  4,  c.  46,  s.  13,  provides,  that  execution  on  any 
judgment  against  the  public  officer  may  issue  against  the 
shareholders  for  the  time  being,  and  in  case  such  execution 
prove  ineffectual,  execution  is  to  issue  against  those  who 
were  shareholders  when  the  judgment  was  recovered.  By 
the  term  ^^  execution,"  a  scire  facias  is  to  be  understood. 
The  plaintiff  may,  therefore,  recover  from  the  defendant, 
either  by  shewiog  him  to  be  a  shareholder  now,  or  by 
shewing  him  to  have  been  one  at  the  date  of  the  judgment 
But  he  cannot  rely  upon  both  liabilities  in  one  and  the 
same  declaration.     Here,  both  liabilities  are  shewn,  and 


220  CASES  ON    POINTS  OF   PRACTICE,   EXCU. 

1847.       the  declaration  is,  therefore,  bad   for  duplicity,  or  at  all 
2^^^^^Au^    events  for  uncertainty,  as  it  is  impossible  to  say  upon  which 
«•  of  them  the  plaintiff  relies.     Although  there  is  only  one 

cause  of  action,  yet,  if  it  is  attempted  to  support  that  in 
two  different  ways,  it  is  clearly  bad.  It  is  not  an  answer  to 
say  that  the  demand  is  only  one ;  if  the  declaration  shews 
different  matters  by  any  of  which  the  one  demand  is  sup- 
ported, it  is  bad  for  duplicity ;  Stephen  on  Pkadingy  279,  4th 
edition.  But  even  if  the  declaration  is  not  double,  it  is  at 
least  uncertain.  Under  which  part  of  the  statute  is  the  de- 
fendant sought  to  be  charged?  Is  it  as  a  shareholder  when 
judgment  was  signed,  or  as  a  shareholder  at  the  time  of 
issuing  the  scire  facias.  \Parkey  B. — There  was  a  case  of 
this  sort  before  me  at  Chambers.]  \WUleS9  amicus  curiae, 
stated  that  he  was  one  of  the  counsel  in  that  case,  and  that 
the  learned  Baron  had  ultimately  quashed  the  writ  because 
it  gave  the  plaintiff  two  chances  of  success.]  That  is  pre- 
cisely the  objection  to  this  declaration.  It  shews  two  states 
of  facts,  on  either  of  which  the  defendant  is  liable,  and  it  is 
impossible  to  say  on  which  of  them  the  plaintiff  intends  to 
rely.  [Alderson,  B. — The  next  thing  will  be  to  aver,  that 
he  was  a  shareholder  at  the  date  of  the  contract  made,  of 
the  judgment  recovered,  and  of  the  scire  facias  issued.]  K 
this  declaration  is  good,  there  could  be  no  objection  to  one 
in  that  form. 

BoviUy  contra.  The  declaration  is  neither  double  nor 
uncertain.  It  is  clear  that  the  defendant  cannot  be  in- 
tended to  be  charged  as  a  shareholder  at  the  time  of  the 
judgment;  because,  to  make  him  liable  on  that  ground,  it 
must  appear  that  executions  have  issued  agdnst  the  present 
members  and  proved  ineffectual.  That  ought  to  appear  on 
the  face  of  the  declaration,  and  it  would  be  a  traversable 
averment  [Parke^  B. — Is  it  necessary  to  aver  that  all  due 
means  have  been  taken  to  have  execution  against  the 
shareholders  ?     If  such  an  allegation  is  necessary,  it  must 


V. 

Taubtwell. 
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be  traversable,  and  if  so,  you  would  take  the  opinion  of  the        1847. 
jary  on  a  question  which  seems  to  have  been  intended  to      Esdaile 
be  decided  by  the  Court]    It  can  hardly  be  said  that  the 
Court  is  to  determine  these  matters  conclusively  at  the 
time  of  issuing  the  writ  (a). 

Pabke,  B. — There  appears  to  be  considerable  doubt 
about  the  question,  and  you  had  perhaps  better  amend,  by 
striking  out  the  averment  that  the  defendant  was  a  member 
at  the  time  of  the  judgment  recovered.  The  question  is, 
whether  the  previous  steps  are  to  be  a  condition  precedent 
found  by  the  jury,  or  whether  they  are  not  finally  decided 
by  the  Court  by  issuing  the  writ.  We  do  not  mean  to  say 
Tou  are  wrong,  but  there  is  considerable  doubt  about  it. 
You  had  better  therefore  amend;  and  in  doing  so,  you 
may  amend  the  writ  as  well  as  the  declaration. 

Leave  to  amend  accordingly, 
(a)  See  Field  v.  M'Keniie,  ante,  p.  172. 


Frteb  V.  Andrews. 

Assumpsit.     The  declaration  contained  two  counts  The  defendant, 
on  promissory  notes,  and  one  on  an  account  stated.     The  i,.  JSor^^ 
defendant  appeared  by  attorney.     Upon   the  declaration  ^JjJ^"^"^ 
being  delivered,  she  obtained  an  order  to  plead  several  together,  her 

1       •  1  •     1  1    1      o  coverture  in 

matters,  that  is  to  say,  her  coverture  m  bar,  and  the  Statute  hv  and  the 

Statute  of 
Limitationi. 
She  pleaded  those  pleas  accordinglj.  Their  were  afterwards  set  aside  by  a  Judge  at  Chamberty 
OB  die  rroand  that  they  ouffht  not  to  have  been  pleaded  together,  as  coverture  ought  not  to  be 
pleaded  after  appearance  by  attorney.  The  defendant  then,  without  any  fresh  appearance  or 
order  to  plead  several  matters,  delivered  pleas  of  coverture  to  the  two  first  counts,  and  the 
Slatate  Of  limitations  to  the  whole  declaration.  The  plaintiff  thereupon  signed  judgment  for 
want  of  a  plea.  That  judgment  hating  been  set  aside  by  Judge*8  order,  with  costs,  Heldf 
upon  application  to  rescind  that  order,  that  the  judgment  was  improperly  signed,  as  the  order 
to  plead  several  matters  did  not  bind  the  defendant  to  plead  each  plea  to  the  whole  declaration, 
laa  the  otder  setting  aside  the  former  pleas  did  not  make  a  new  rule  to  plead  several  matters 
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1847.        of  Limitations.     Those  pleas  were  accordingly  pleaded  to 
^^"^uYvti       ^®  declaration  generally.     An  order  was  afterwards  made 
e.  to  set  aside  the  pleas,  on  the  ground  that  they  ought  not 

to  have  been  pleaded  together,  as  coverture  could  not  be 
pleaded  after  an  appearance  by  attorney.  The  order  gave 
the  defendant  two  days'  time  to  plead.  The  defendant  then 
pleaded,  without  any  ft«sh  appearance  or  order  to  plead 
several  matters,  her  coverture  in  bar  to  the  two  first  counts 
only,  and  the  Statute  of  Limitations  to  the  whole  declara- 
tion. The  plaintiff  then  signed  judgment  for  want  of  a 
plea,  which  judgment  was  set  aside  with  costs,  by  an  order 
of  I^att,  B. 

Unthanh  now  moved  for  a  rule,  calling  on  the  defendant 
to  shew  cause  why  this  order  of  Flatty  6.,  should  not  be 
rescinded,  and  why  the  rule  to  plead  several  matters  should 
not  be  set  aside.  The  judgment  was  properly  signed.  The 
pleas  are  not  pleaded  in  pursuance  of  the  order,  which 
applies  both  pleas  to  the  whole  declaration,  whereas  one  of 
them  is  pleaded  only  to  two  out  of  three  counts.  Secondly, 
the  Judge  setting  aside  the  former  pleas,  upon  the  ground 
that  they  ought  not  to  have  been  pleaded  together,  was  in 
substance  setting  aside  the  rule  to  plead  several  matters. 
That  rule  was  itself  an  improper  one,  because  a  married 
woman  ought  not  to  appear  by  attorney,  and  then  be  per- 
mitted to  plead  her  coverture  in  bar.  [Parke^  B. — It  may 
be  true  that  she  was  a  feme  covert  when  the  causes  of 
action  accrued,  but  discovert,  and,  therefore,  entitled  to 
plead  by  attorney  at  the  time  of  action  brought.]  At  all 
events,  the  setting  aside  the  pleas  made  a  new  order  to 
plead  several  matters  necessary. 

Pollock,  C.  B. — The  order  to  plead  several  matters  is 
general.  It  does  not  tie  the  defendant  to  plead  each  plea 
to  every  part  of  the  declaration.  It  is  quite  sufficient  to 
warrant  them  as  the  defendant  has  pleaded  them.     The 


V. 

Andrews. 
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pleas  were  set  aside  by  an  order  which  did  not  affect  the  1847. 
rule  to  plead  several  matters.  That  rale  remained  un-  Fbyeb 
touched,  and  the  defendant  had  a  perfect  right  to  avail 
herself  of  it.  The  judgment  signed  by  the  plaintiff  was 
therefore  insular,  and  the  order  to  set  it  aside  properly 
made. 

Per  Curiam. 

Rule  reftised. 


PEQLEft  and  Another  v.  Hislop. 

1  HIS  was  a  rule  calling  upon  the  plaintiffs  to  shew  cause  On  an  appH. 
why  an  order  of  a  learned  Judge  at  Chambers,  made  on  Coart  to  re- 
the  25th  of  October,  1847,  for  the  arrest  of  the  defendant,  ^°^  fo^^i^t 
under  the  1  &  2  Vict  c  110,  &  3,  should  not  be  rescinded,  ;p<ler  i  &  2 
and  all  subsequent  proceedings  thereon  be  set  aside ;  and  t.  3,  it  is  com- 
why  the  bail  bond  given  to  the  sheriff  should  not  be  S^fendant  to 
delivered  up  to  be  cancelled.  affid*5it,X" 

It  appeared  that  the  order  in  question  had  been  made  existence  of  a 

gr,  t     '     %  /.I  !.•/*.        r        "It       1        cause  of  actioD. 

upon  an  affidavit  by  one  of  the  plaintiffs^  of  a  debt  due 
bom  the  defendant  to  the  plaintiflBs,  and  of  the  intention 
of  the  defendant  to  leave  the  country  in  a  Portuguese 
steamer  called  the  Falcon,  as  soon  as  certain  repairs  to  her 
machinery  were  completed.  The  present  rule  had  been 
obtained  upon  an  affidavit  denying  the  existence  of  the  debt ; 
and  also  shewing  that  the  defendant  was  master  and  supers 
cargo  of  the  Falcon,  which  traded  regularly  between  this 
country  and  Portugal,  arriving  here  every  month,  and 
remaining  about  ten  days;  that  her  repairs  would  detain 
her  in  this  country  for  two  months  longer,  and  that  he  had 
no  intention  of  quitting  this  country  till  after  that  time,  and 
then  only  as  captain  and  supercargo  of  the  said  vessel. 

Martin  and  Ball  shewed  cause.     The  defendant  cannot 
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1847. 


P£GLEB 

and  Another 

V. 

H18LOP. 


now  try  upon  affidavit  whether  the  plaintifis  have  a  good 
cause  of  action  against  him  or  not  He  must  confine  himself 
therefore  to  the  answer  that  he  is  not  about  to  quit  the 
country.  The  case  of  Brachenbtary  v.  Needham  {a)  shews, 
that  under  the  old  law,  where  a  defendant  had  been  arrested 
on  mesne  process,  the  Court  would  not  enter  into  the  merits 
of  the  action.  [^Aldersoriy  B. — It  surely  is  competent  for 
us  to  inquire  whether  there  is  any  reasonable  ground  for 
the  action.  If  we  see  that  there  is,  of  course  we  would  not 
try  the  matter  on  affidavit]  If  it  be  competent  to  the 
defendant  to  deny  the  debt,  very  long  affidavits  will  be 
used,  and  the  Court  engaged  in  intricate  questions  of 
fact 


Parke,  6. — The  practice  as  to  arrest  on  mesne  process 
was  regulated  by  the  12  Geo.  1,  c.  29,  and  the  only  con- 
dition imposed  upon  the  plaintiff's  right  to  arrest  the 
defendant  was,  that  he  should  make  affidavit  of  the  cause 
of  action*  That  affidavit,  therefore,  could  not  be  contra- 
dicted by  a  counter  affidavit  But  the  1  &  2  Vict  c  110, 
s.  3,  only  permits  the  plaintiff  to  arrest  the  defendant  on 
his  shewing  *^  to  the  satisfaction  of  a  Judge,"  &c.,  *'  that 
such  plaintiff  has  a  cause  of  action  against  the  defendant 
or  defendants  to  the  amount  of  20L  or  upwards,"  &c ; 
^^and  that  there  is  probable  cause  for  believing  that  the 
defendant,"  &c.,  is  "  about  to  quit  England,"  &c.  And  the 
sixth  section  gives  a  power  of  appeal  firom  the  decision  of 
the  Judge  to  the  Court  who  may  vary  or  dischai^  his 
order.  The  language  of  this  statute,  therefore,  leaves  the 
matter  at  large,  so  that  the  defendant  is  not  precluded  from 
disputing,  upon  an  application  like  the  present,  either  the 
cause  of  action  or  any  other  facts  stated  in  the  plaindfis' 
affidavits.  Where  the  Statute  of  Limitations  has  been  a 
bar  to  the  debt,  I  have  myself  relieved  parties  at  Chambers. 


(a)  1  Dowl.  439. 
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Of  course,  it  must  be  very  clear  that  the  plaintiff  has  no        1847. 
cause  of  action,  for  the  Court  to  interfere.  Pegleb 

and  Another 

The  whole  case  was  gone  inta  Hiblop. 

PaMey  was  heard  in  support  of  the  rule. 

Per  CuBiAM  (a). — The  arrest  is  premature.  The  order 
and  capias  may  stand,  but  the  rule  will  be  absolute  to  deliver 
up  the  bail  bond  to  be  cancelled,  the  defendant's  costs  to 
be  costs  in  the  cause. 

Rule  accordingly. 

(a)  ToOoeh,  C.  B.,  Tarke,  B.,  Aldersm,  B.,  and  Bx^e,  B. 


VOL.  V.  Q  1>.  &  L. 
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iBic^atlmai  (Tfnn. 


IN  THE  ELEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Watkins  and  Others  v.  Tarpley,  Clerk. 

J.  HIS  was  a  rule  calling  upon  the  Bishop  of  Peterborough 
to  shew  cause  why  he  should  not  make  a  return  of  what  he 
had  levied  under  the  writ  of  sequestrari  facias  m  this  action, 
and  what  he  claimed  to  deduct  for  the  costs  and  chaiges 
attending  the  levy.  The  rule  also  called  upon  the  Bishop 
of  Peterborough  and  the  defendant  to  shew  cause  why  the 
said  writ  of  sequestrari  facias  should  not  be  handed  to  the 
plaintiffs  or  their  attorney,  in  order  that  the  claim  for 
interest  upon  the  said  judgment  since  the  1st  of  October, 
the  1  &  2  Vict.'   1838,  might  be  indorsed  thereon. 

c.  110  s.  17 

took  efibct.  '         Upon  the  facts  as  stated  in  the  affidavit  of  the  plaintifis' 

In  December, 

1839,  and  in 
September, 

1840,  other 
writs  of  se- 
questration 
at  the  suit  of 
other  parties 
were  sued  out, 
and  wore  in 
the  bands  of 


1847. 


A  writ  of 
sequestration 
on  a  judgment 
debt,  at  the 
suit  of  the 
plaintiffii,  had 
issued  in 
April,  1834, 
upon  which 
the  bishop 
had  granted 
his  warrant  of 
sequestration. 
On  the  1st  of 
October,  1838, 


attorney  in  support  of  the  rule,  it  appeared  that  the  plain- 
tiffs having  recovered  a  verdict  in  the  above  action  against 
the  defendant,  at  the  Northamptonshire  Lent  Assizes,  1834, 
for  the  sum  of  4000iL  with  costs,  afterwards  issued  a  writ  of 
fieri  facias  to  levy  2270iL,  being  the  actual  amount  of  the 
debt  and  costs  then  due  to  the  plaintiffs,  to  which  the  sheriff 


the  bishop  to 

execute :  Heldt  that  this  Court  would  not  order  the  bishop  to  hand  over  the  first  mentioned 

writ  in  order  that  the  plaintifi  might  indorse  it,  to  levy  the  mterest  as  well  as  the  debt 


MICHAELHAS   TEBM,    11    VICT. 


227 


« 

of  Northamptonshire  made  a  return  of  nulla  bona.  That 
on  the  8th  of  April,  1834>  a  writ  of  sequestrari  facias  was 
issued  and  delivered  to  the  Bishop  of  Peterborough,  in 
whose  diocese  the  vicarage  of  Floore,  of  which  the  defendant 
was  vicar,  was  situated.  That  a  Mr.  Scriven  was  appointed 
sequestrator  by  the  bishop,  and  was  still  in  the  receipt  of 
the  rents  and  profits  of  the  said  vicarage.  That  Scriven 
had  received  large  sums  of  money  under  the  writ,  a  portion 
of  which  had  been  paid  over  to  the  plaintiffs  in  part  liqui- 
dation of  their  debt  and  costs.  That  it  was  believed  that 
the  sequestrator  had  still  in  his  hands,  realized  under  and 
by  Tirtue  of  the  writ  of  sequestration,  a  large  sum  of  money 
on  account  of  the  debt  and  costs  in  this  action.  That  the 
plainti£&  claim  to  be  entitled  to  interest  upon  the  said  sum 
of  2270/.,  by  virtue  of  the  stat.  1  &  2  Vict.  c.  110.  That 
there  is  still  due  to  the  plaintiffs  a  large  sum,  as  balance  of 
the  debt  and  for  interest,  which  the  sequestrator  refuses  to 
pay,  ailing  that  the  plaintiffs  are  not  entitled  to  interest 
That  on  the  11th  of  November  instant,  application  was 
made  to  the  Bishop  of  Peterborough  through  his  secretary, 
to  allow  the  vrrit  of  sequestrari  facias  to  be  sent  to  the 
pkintiffi'  attorney,  for  the  purpose  of  getting  the  interest 
then  due  and  to  become  due  upon  the  said  judgment  debt 
marked  upon  the  back  thereof,  by  the  proper  officer  of  this 
honourable  Court ;  in  reply  to  which  the  said  secretary  on 
behalf  of  the  said  bishop  had  refused  to  do  so,  alleging  as 
his  reason  for  such  refusal  that  there  were  four  other  writs 
of  sequestration  then  in  the  office  against  the  said  living. 

The  affidavit  of  the  secretary  of  the  bishop  in  answer  stated 
that  the  writ  of  sequestrari  fecias  in  this  action  was  issued 
on  the  8th  of  April,  1834,  and  that  on  the  12th  of  April, 
1834,  the  then  Bishop  of  Peterborough  issued  his  warrant 
of  sequestration.  That  the  said  sum  of  2270/.  6s.  had  not 
been  levied.  That  on  the  2nd  of  December,  1839,  a  further 
sequestration  was  issued,  upon  a  writ  directed  to  the  Bishop 
of  Peterborough,  at  the  suit  of  the  above  named  plaintiffs, 
authorizing  Scriven  to  levy  the  further  sum  of  1 140L  7s,  6c/. ; 

Q  2 


1847. 


Watkins 
and  Othen 

V. 

Tarplby. 
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and  on  the  same  day  a  further  sequestration  at  the  suit  of  one 
E.  S.  Barton  for  614/.  10^. ;  and  on  the  28th  of  December, 
1839,  a  further  sequestration  at  the  suit  of  one  R.  Burgh  for 
1847-  10*.  3rf.;  and  on  the  5th  of  September,  1840,  another 
sequestration  at  the  suit  of  one  T.  Marriott  for  179/.  5s.: 
and  that  the  several  sequestrations  remain  in  force. 


Bavill  shewed  cause,  on  behalf  of  the  Bishop  of  Peter- 
borough. As  to  the  first  part  of  the  rule,  there  can  be  no 
objection  on  the  part  of  the  bishop  to  make  the  return 
sought  to  be  obtained.  But  as  to  the  latter  part,  it  is 
submitted  that  the  bishop  ought  not  to  be  called  upon  to 
take  a  step  by  which  he  may  be  subjected  to  very  serious 
litigation.  The  object  of  this  rule,  it  appears,  is  to  enable 
the  plaintifis  to  recover  interest  upon  the  debt,  being  a 
judgment  debt,  by  virtue  of  the  1  &  2  Vict  c.  110,  s.  17. 
That  section  enacts,  "  that  every  judgment  debt  shall  carry 
interest  at  the  rate  of  four  per  cent  per  annum  from  the 
time  of  entering  up  the  judgment,  or  from  the  time  of  the 
commencement  of  this  act  in  cases  of  judgments  then 
entered  up  and  not  carrying  interest,  until  the  same  shall 
be  satisfied,  and  such  interest  may  be  levied  under  a  writ 
of  execution  on  such  judgment"  The  proper  coiunse  for 
the  plaintiffs  to  have  pursued  was,  as  soon  as  the  act  was 
passed,  to  have  called  on  the  bishop  to  retiuni  the  present 
writ  of  sequestration,  and  to  have  issued  a  fresh  writ  of 
sequestration  for  the  residue  of  the  debt  and  the  interest 
They  have,  however,  neglected  to  do  so,  and  if  they  are 
still  entitled  to  interest  under  this  section,  they  should 
issue  a  new  writ  of  sequestration  for  the  amount,  which  the 
words  of  the  section  would  seem  to  warrant,  and  which  the 
bishop  could  of  course  obey  in  the  regular  manner.  This 
is  merely  an  attempt  to  gain  a  priority  of  execution  for  the 
amount  of  the  interest  over  the  other  writs  of  sequestration 
which  are  in  the  bishop's  hands.  Supposing  the  plaintifis 
were  to  have  the  writ  handed  over  to  them,  and  were  to 
make  the  indorsement  proposed,  from  what  time  is  that 
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indoreement  to  date  ?  K  from  the  time  when  the  writ  of 
sequestration  originally  issued,  then  it  would  authorize  the 
levying  for  interest  at  a  time  prior  to  the  passing  of  the 
statute,  and  when  such  an  indorsement  would  consequently 
be  illegal.  If  from  the  present  time,  then  it  would  be 
requiring  the  bishop  virtually  to  suspend  the  execution  of 
the  writs  now  in  his  hands,  in  favour  of  a  subsequent  claim. 
This  rule  should  %ave  called  on  those  creditors  who  have 
subsequent  writs  of  sequestration  in  the  bishop*s  hands  to 
shew  cause ;  and  the  Court  will  not  make  absolute  a  rule 
like  the  present,  affecting  the  rights  of  third  parties  who 
have  had  no  notice  of  the  application.  There  arc,  besides, 
technical  defects  in  this  application.  It  does  not  call  on 
the  Bishop  of  Peterborough  to  amend  the  warrant  of 
sequestration  already  issued  by  his  predecessor;  and,  if 
not,  how  can  he  issue  a  second  warrant  on  the  same  writ? 
Nor  does  the  rule  properly  specify,  there  being  two  writs 
of  sequestration  at  the  suit  of  the  plaintiffs  in  the  bishop's 
hands  against  the  defendant,  which  writ  it  b,  which  is 
required  to  be  handed  over. 


1847. 


Watkins 
and  Othen 

9. 

Tarpley. 


AsptnaH  also  shewed  cause  on  behalf  of  the  defendant. 


Fhipsonf  in  support  of  the  rule.  No  doubt  the  bishop 
cannot  levy  for  the  interest,  unless  it  is  indorsed  on  the 
writ  of  sequestration ;  but  when  once  that  is  done,  it  will 
be  a  sufficient  protection  to  the  bishop  that  he  has  obeyed 
die  tenor  of  the  writ  The  1  &  2  Vict  c.  110,  s.  17, 
clearly  entitles  the  plaintifis  to  interest  from  the  date  of 
the  commencement  of  that  act,  1st  of  October,  1838  ;  and 
the  only  question  is,  by  what  mode  they  are  to  obtain  it  ? 
It  cannot  be  by  a  fresh  writ ;  for  then  there  would  be  one 
writ  for  the  debt,  and  another  for  the  interest,  running  at 
the  same  time,  which  would  be  wholly  without  precedent. 
The  only  mode,  therefore,  is  by  the  Court  authorizing  the 
pUuntifis  to  indorse  on  the  writ  the  amount  of  interest  to 
which  they  have  become  entitled  under  the  act.     If  any 
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1847. 


Watkins 
and  Others 

Tabpley. 


hardship  is  inflicted  on  other  parties  whose  claims  will  thiis 
be  interfered  with,  the  Legislature  alone  is  responsible, 
which  confers  this  right  upon  the  possessor  of  a  judgment, 
and  which  enacts  that  such  interest  "  may  be  levied  under 
a  writ  of  execution  on  such  judgment"  If  this  had  been 
the  case  of  a  writ  of  execution  issued  after  the  passing  of 
the  act,  and  the  plaintifls  had  omitted  to  indorse  this  claim 
for  interest  on  the  writ,  the  Court  mightf  perhaps  refuse  to 
assist  them  in  recovering  it  afterwards.  But  here  there 
has  been  no  default  on  their  part  in  not  making  the 
indorsement  when  the  writ  issued,  as  they  had  no  right 
at  that  time  to  make  it ;  and  now  that  the  statute  gives  it 
them,  there  must  be  some  mode  of  obtaining  it  If  this 
order  were  made,  and  the  interest  indorsed  on  the  writ  of 
sequestration,  there  would  be  no  difficulty,  it  is  appre- 
hended, in  the  bishop  amending  his  warrant  by  it,  or  even 
issuing  a  fresh  one.  If  the  full  amount  at  present  indorsed 
on  the  writ  had  been  levied,  perhaps  some  difficulty  might 
occur  in  granting  this  motion ;  but  it  appears  that  that  is 
not  the  case. 


Erlr,  J. — There  seems  to  be  no  objection  to  the  first 
part  of  this  rule,  which  requires  the  bishop  to  return  how 
much  he  has  levied  under  the  writ  of  sequestration  in  this 
action;  and  therefore,  as  to  that  part,  the  rule  will  be 
absolute. 

But  as  to  the  other  part,  which  calls  upon  the  Bishop  of 
Peterborough  to  hand  over  to  the  plaintifls  the  writ  itself, 
in  order  that  the  plaintiffs  may  indorse  on  it  their  claim 
for  interest  under  the  1  &  2  Vict  c.  110,  s.  17, 1  think  the 
rule  must  be  discharged.  It  appears  to  me,  that  if  I  were  to 
grant  this  application,  I  should  really  in  eflect  be  granting 
a  new  writ  of  sequestrari  facias,  with  an  order  that  it  should 
take  efiect  before  certain  other  writs  of  sequestration  which 
are  already  in  the  hands  of  the  bishop;  and  it  would  be 
directly  contrary  to  the  principle  that  a  subsequent  writ  of 
sequestration  takes  effect  upon  the  property  of  the  debtor 
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from  the  time  when  it  is  delivered  to  the  bishop,  subject 
only  to  the  claim  on  the  previous  writ 

I  feel  less  scruple  in  reiiising  this  application^  because  at 
the  time  when  the  1  &  2  Vict  c.  110,  came  into  force,  the 
plaintiffs  might  have  applied  for  permission  to  make  this 
indorsement  before  the  subsequent  writs  had  issued,  and 
then  the  rights  of  third  parties  would  not  have  been  inter- 
fered with.  Instead  of  doing  so,  they  wait  till  now  to  make 
the  application,  when  other  writs  have  been  issued  and 
other  rights  created  under  them.  I  think,  therefore,  that  I 
oug^t  not  to  interfere  in  the  manner  sought  for,  but  leave 
the  plainti£Fs  to  the  remedy,  if  any,  which  they  may  be 
advised  they  have,  for  the  recovery  of  the  interest 


1847. 


Watkinb 
and  Others 

e. 
Tarpley. 


Rule  accordingly. 


Jackson  v.  Oates. 

In  an  action  on  the  case  for  malicious  prosecution,  the 
second  count  was  for  indicting,  without  probable  cause, 
the  plaintiff  for  larceny,  of  which  indictment  he  was 
acquitted  at  the  Durham  Quarter  Sessions.  The  count, 
after  setting  forth  the  indictment  and  acquittal,  contained 
the  usual  averment  ^*  as  by  the  record  and  proceedings 
thereof  remaining  in  the  said  Court  of  Quarter  Sessions, 
reference  being  thereunto  had,  will  more  fully  appear.*^ 

To  this  count  the  defendant  pleaded,  among  other  pleas, 
nul  tiel  record,  upon  which  issue  was  joined. 

On  a  former  day  in  this  Term,  a  rule  had  been  obtained 
for  a  certiorari  to  the  justices  of  the  county  of  Durham,  to 
certify  the  tenor  of  the  record,  and  that  writ,  with  the 
record  annexed,  having  been  duly  returned  and  in  Court, 
the  above  issue  came  on  to^iay  to  be  tried.  It  appeared 
that  the  issue  roll  had  not  been  made  up  and  carried  in. 


It  is  necetsary, 
iu  order  to  try 
the  isiue  joined 
on  a  plea  of 
nul  tiel  record, 
that  the  issue 
roll  should  be 
made  up  and 
carried  in, 
notwithstand- 
ing  the  Reg. 
Gen.,  U.  T., 
4  Wm.  4, 
pt  IT.  r.  15. 


Heath,  for  the  plaintiff,  moved  that  the  above  issue  be 


232  CASES  ON   POINTS  OF   PRACTICBy  Q.   B. 

1 847.        found  for  the  plaintiff.     To-day  being  the  day  the  plaintiff 
''T"*'^'^    ^     has  given  himself  to  produce  the  record,  it  is  necessary  to 
••  bring  the  trial  on  (a).     Should  the  Court,  however,  be  of 

opinion  that  the  issue  roll  must  first  be  made  up  and 
carried  in,  the  plaintiff  will  move  for  an  adjournment  of 
the  trial.  It  is  submitted,  however,  that  the  Reg.  Gen., 
HiL  Term,  4  Wm.  4,  pt  IL  r.  15,  renders  the  issue  roll 
unnecessary  and  improper.  That  rule  says,  ^'  the  entry  of 
proceedings  on  the  record  for  trial,  or  on  the  judgment 
roll  (according  to  the  nature  of  the  case),  shall  be  taken  to 
be,  and  shall  be  in  fact,  the  first  entry  of  proceedings  in 
the  cause,  or  of  any  part  thereof,  upon  record ;  and  no  fees 
shall  be  payable  in  respect  of  any  prior  entry  made,  or 
supposed  to  be  made,  on  any  roll  or  record  whatever." 
Since  this  rule,  the  making  up  the  issue  roll  was  held 
unnecessary  previous  to  the  trial  of  issues  of  fact  (Jb) ; 
neither  is  it  ever  now  done  previous  to  the  trial  of  issues 
of  law,  t.  e.,  arguing  demurrers,  although  formerly  necessaiy. 
The  general  opinion  of  the  profession  seems  to  be,  that  in 
the  present  instance  the  issue  roll  need  not  be  made  up. 

Pattbson,  J. — The  Master  informs  me  that  the  usual 
course  is,  upon  an  issue  on  a  plea  of  nul  tiel  record,  that 
the  issue  roll  should  be  made  up  and  carried  in.  Is  it  not 
better  to  adhere  to  the  practice  which  has  always  been 
pursued  ? 

HeaiJu    There  may  be  a  good  reason  in  fiivour  of  the 
practice  (c).     The  plaintiff  is  only  desirous  not  to  incur 
needless  expense,  particularly  if  the  rule  just  cited  is  tr 
prevent  him  fix)m  being  allowed   the  same  on  taxadon 
But  as  there  is  no  fear,  after  this  expression  of  the  opinio 

(a)  Calveraq  v.  Pinkero,  Barnes,  tice  was  for  him  to  enter  oB  t 

343.  margin  of  the  roll  how  the  iai 

(6)  Hopkins   v,  Francis,  aHie,  joined  on  this  plea  waa  foa 

vol.  2,  p.  664 ;  S.  C.  13  M.  &  W.  and  that  the  judgment  was  i 

668.  mately  signed  in  conformitj ' 

(c)  The  Master  said  the  prac-  that  entry. 
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of  the  Court,  that  the  costs  of  making  up  the  roll  will  be 
disallowed  him  if  he  succeeds  on  this  issue,  the  plaintiff 
will  at  ODce  move  that  the  trial  be  adjourned  to  a  subsequent 
day  in  the  present  Term,  in  order  that  the  roll  may  be,  in 
the  meantime,  made  up. 

Pearson  for  the  defendant 

Subsequently,  on  the  day  named,  the  issue  roll  having 
been  duly  made  up  and  carried  in,  the  above  issue  was 
found  for  the  plaintiff,  and  an  entry  of  such  finding  made 
OQ  the  issue  roll  accordingly. 


In  re  Preston. 

A  WRIT  of  habeas  corpus  had  been  obtained  at  the  A.  was  left 
instance  of  James  Wilson,  calling  upon  James  Hutchons  lodla  witiT 
to  produce  the  body  of  Edmund  Benjamin  George  Teil  ^°  children. 
Preston^  being  detained  in  his  custody,  together  with  the  of  herdecoued 

0  husband, 

cause,  <XC.  offered  to 

The  following  were  the  facts  of  this  case  as  they  appeared  of  ^echJdren 
upon  the  affidavits.    Mrs.  Templer,  then  Mrs.  Preston,  was  '^  **»oy  ^^^ 

*  ,  ,  *  ^  sent  home  to 

left  a  widow,  in  India,  in  1840,  with  two  children,  one  of  her  to  England. 
whom  was  the  subject  of  the  present  application.     She  was  accordingly 

left  in  rather  straitened  circumstances,  and  the  mother  of  her  ''•«»«»»  noj»e 

'  to  the  grand- 

deceased  husband,  who  was  a  person  of  small  independent  mother,  and 

resided  with 

fortune,  residing  in  England,  wrote  to  her  shortly  after  her  her  till  the 

time  of  her 
death  in  1843. 
She  left  her  property  to  trustees  in  trust  for  the  children.  Since  her  death,  the  child  had  been 
pat  to  school  by  the  trustees,  and  was  under  their  charge  and  control ;  with  whose  arrangements 
the  mother  haid  at  various  times  expressed  her  satisfaction,  and  her  sense  of  the  kindness 
ihemi  to  the  child.  In  the  early  part  of  1847,  the  mother,  who  had  married  affain,  and  her 
•eoood  husband,  executed  a  joint  and  several  letter  of  attorney  to  C.  to  demand  and  receive 
the  custody  of  the  child  on  her  behalf.  C,  after  demand  and  refusal,  brought  a  writ  of  habeas 
oorpuA.  The  Court  refused,  under  the  above  circumstances,  after  the  acquiescence  by  the 
mother  in  the  custody  of  the  trustees,  and  no  cause  of  complaint  beinff  assigned  for  the  change, 
to  remove  the  child  from  their  custody ;  or  to  examine  the  child  with  a  view  of  ascertaining 
whether  he  were  capable  of  exercising  a  sound  discretion,  and  if  so,  of  declaring  him  at  liberty 
to  go  with  whomever  he  wished. 

Qm^tre,  whether  a  parent  residing  abroad  can  appoint  an  attorney  to  claim  and  receive,  under 
a  writ  of  habeas  corpus,  the  custody  of  an  infant  child  ? 

And  gtutre,  if  a  widow,  having  married  again,  can  execute  such  a  letter  of  attorney  ? 
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1847.  husband's  death,  offering  to  take  charge  of  the  children, 
^"^"^^J^  and  to  bring  them  up.  On  the  16th  of  April,  1841,  Mrs. 
P&E8TON.  Templer  wrote  a  letter  in  answer,  thanking  the  grandmother 
in  the  warmest  terms  for  the  offer,  but  declining  for  the 
present  to  part  with  her  children.  Ultimately,  however, 
the  eldest  boy,  Edmund  Preston,  was  sent  over  to  the 
grandmother;  and  after  staying  with  her  some  time  in 
England,  was  taken  over  by  her  to  Germany  in  June,  1843, 
and  placed  at  school  there  with  a  Dr.  Kraus,  whose  wife 
was  an  English  woman.  The  grandmother  returned  to 
England,  and  shortly  afterwards  died,  having  made  her 
vrill,  by  which  she  left  her  property  to  a  Mr.  Potts  and  a 
Mr.  M^Naughten,  as  trustees  for  her  grandchildren.  She 
also  appointed  these  gentlemen  to  be  guardians  of  her 
grandchildren.  By  a  codicil  she  revoked  the  appointment 
of  Mr.  M'Naughten  as  a  trustee,  &a,  and  named  Mr. 
Hutchons  in  his  place.  She  died  on  the  29th  of  December, 
1843.  Mr.  Potts  and  Mr.  Hutchons  had  since  acted  as 
trustees  under  her  will.  They  had  sent  for  the  child  home 
from  Germany,  and  he  was  brought  over  by  Dr.  Kraus  at 
the  Midsummer  Vacation,  1844.  They  then  placed  him 
at  a  school  near  to  where  Mr.  Hutchons  resided,  but  as 
his  health  was  delicate,  he  was  afterwards  removed  to  a 
school  at  Hastings,  where  he  continued  till  the  present 
time.  He  was  in  the  habit  of  spending  the  Christmas 
holidays  at  Mr.  Hutchons'  house;  and  whilst  at  school, 
some  of  Mr.  Hutchons'  friends  who  lived  at  Hastings  used 
to  go  to  see  him ;  and  he  corresponded  regularly  with  his 
mother.  In  1845,  Mrs.  Templer  married  her  present 
husband.  From  time  to  time,  Mrs.  Templer  had  written 
to  Mr.  Hutchons  expressing  her  satisfaction  at  his  arrange- 
ments respecting  her  son,  and  her  gratitude  for  his  kindness 
to  him ;  and  the  last  letter  which  had  been  received  was 
dated  July  29th,  1846. 

In  March,  1847,  however,  it  appeared  that  she,  together 
with  her  second  husband,  Mr.  Templer,  executed  a  joint 
and  several  letter  of  attorney  at  Calcutta. 


MICHAELBfAS  TERM,    11    VICT.  235 

The  letter  of  attorney  recited  the  will  of  Mrs.  Mary  1847. 
Ann  Preston,  and  that  Edmund  Benjamin  G.  T.  Preston,  ^"p''  ' 
the  grandchild  therein  named,  was  now  in  England,  and  PtEsroN. 
now  or  lately  under  the  care  of  S.  Stirling,  &c.,  with 
whona  he  was  placed  by  the  said  R.  Potts  and  James 
HutchoDs,  or  one  or  either  of  them,  or  by  their  authority 
or  the  authority  of  one  of  them ;  and  that  a  marriage  had 
been  had  between  Mary  Templer  (Mrs.  Preston)  and 
Edward  Templer:  '^ And  whereas  the  said  Edward  Tem- 
pler and  Mary  Templer  are  desirous  of  empowering  the 
pefBona  hereinafter  named  to  receive  and  take  charge  of 
the  said  Edmund  Benjamin  6.  T.  Preston,  and  otherwise 
to  act  fiv  them  in  the  premises  hereinafter  mentioned:'' 
And  witnessed  that  they  jointly  and  severally  appointed 
H.  Remfiy  and  Robert  Wilson  to  be  their  attorneys  jointly 
and  severally,  and  in  each  or  either  of  their  name  or  names, 
or  in  the  names  of  them  the  said  H.  R.  and  R.  W.,  or  in 
the  name  of  either  of  them,  ^*  to  apply  to  the  said  S.  Stirling 
and  Richard  Henry  Potts  and  James  Hutchons,  and  each 
or  either  of  them,  and  to  all  other  person  and  persons 
whomsoever,  with  whom  or  in  whose  care,  custody,  power 
or  control  the  said  Edmund  Preston  now  is  or  hereafter 
shall  or  may  be  placed  for  the  time  being,  for  delivering  up 
the  said  Edmund  Preston  to  them  the  said  H.  R.  and  R.  W., 
or  either  of  them,  &c,  to  such  person  or  persons  as  they 
or  either  of  them  may  appoint  to  receive  the  said  Edmund 
Preston,  and  to  receive  and  take  possession,  or  authorize 
and  empower  another  or  others  to  receive  and  take  posses- 
sion of  the  said  Edmund  Preston."  And  to  apply  to  the 
said  R.  Potts  and  J.  Hutchons  '*  for  all  sum  and  sums  of 
money,  goods,  chattels,  estate  and  effects,  which  now  is  or 
are,  or  hereafter  shall  or  may  be  due  and  owing,  and  pay- 
able, or  belonging  to,  for,  or  on  account  of  them  the  said 
E,  Templer  and  M.  Templer,  or  either  of  them,"  under 
the  will  of  Mrs.  Mary  Ann  Preston,  for  maintenance  and 
education  of  the  grandchildren.  And  to  demand  and  have 
an  inventory  and  account  of  the  estate  and  effects  left  by 
Mary  Ann  Preston,  and  to  examine  and  investigate  such 
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1847.  accounta  And  to  ask  and  demand  the  production  for 
'^^""'^  examination  of  all  secmrities,  stocks,  &c.,  and  to  give  receipts 
Feeston.  for  the  same,  and  sign  and  seal  dischaiges  for  the  same. 
^'And  in  case  of  the  nondelivery  of  the  said  Edmmid 
Preston,  or  the  nondelivery  or  nonpayment,''  &c ;  ^'  for 
them  the  said  Edward  Templer  and  Mary  Templer,  and 
each  or  either  of  them,  or  otherwise  as  may  be  necessary, 
to  commence  and  prosecute  any  action  or  actions,  suit  or 
suits,  in  any  Court  or  Courts  of  Law  or  Equity,  or  in  any 
Ecclesiastical  Court,  or  in  or  before  any  other  Court  or 
Courts,  tribunal  or  tribunals  whatsoever,  to  compel  delivery 
up  of  the  said  Edmund  Preston,  and  to  compel  delivery 
and  payment  respectively  of  any  such  inventory  or  inven- 
tories, account  or  accounts,"  &c.  *^  And  if  thought  necessary 
or  expedient  by  the  said  H.  R.  and  R.  W.,  or  either  of  them, 
to  take  all  necessary  steps,  and  to  do  all  necessary  acts  and 
deeds,  and  to  make  all  necessary  applications  for  making 
the  said  Edmund  Preston  and  W.  T.  Preston,  or  either  of 
them,  wards  in  the  Court  of  Chancery  in  England,  and 
for  bringing  them,  or  either  of  them,  and  the  property 
to  which  they  may  now  or  hereafter  be  entitled,  under  the 
said  in  part  recited  last  will  and  testament,  and  codicil, 
under  the  protection  and  control,  or  otherwise,  of  the  said 
Court  of  Chancery,  or  other  Court  or  Courts,  person  or 
persons  in  England."  And  all  such  actions  or  suits 
respectively  to  follow  and  prosecute,  or  to  abandon  and 
discontinue,  &c.,  ^^  and  to  adopt  and  use  lawful  ways  and 
means  whatsoever,"  in  carrying  out  the  objects  aforesaid 
And  to  appear  to  any  action  or  suit  against  the  said 
E.  Templer  and  M.  Templer,  and  take  all  necessary  steps 
for  defending  the  same.  And  to  make  and  deliver  in  their 
names  all  deeds  necessary,  or  that  may  be  proper  and 
advisable  for  them  to  enter  into  for  the  purposes  aforesaid 
And,  if  necessary,  to  nominate  an  attorney  in  their  place  to 
perform  these  powers.  "  And  generally  to  do  and  perform 
all  and  every  such  further  and  other  acts,  matters,  and 
things  whatsoever,  for  the  better  and  more  fully  »id 
effectually  executing  and  discharging  the  several  powers 
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and  authorities  hereby  given,"  ftc,  as  to  them  shall  seem       1847. 
meet.     And  in  case  of  the  decease  of  Edward  Templer    ^"^'^^ 
and  Mary  Templer,  or  either  of  them,  the  acts  done  after     Preston. 
their  death  mider  this  letter  of  attorney  to  be  as  effectual 
and  binding  on  their  heirs,  executors  and  administrators, 
as  the  same  would  have  been  upon  themselves  if  livings 
onleas  notioe  of  their  decease  should  have  been  previously 
given.     And  they  covenanted  to  ratify  all  that  might  be 
done  under  this  letter  of  attorney. 

Under  the  authority  of  this  letter  of  attorney,  a  demand 
of  pofisesBion  of  the  child  had  been  made,  and  upon  refusal, 
the  present  writ  of  habeas  corpus  had  been  obtained. 
Mo  groonds  of  dissatisfaction  with  the  conduct  of  Mr. 
HutchoDS  were  stated,  nor  was  it  suggested  that  the 
edocatiofi  which  the  child,  who  was  nine  years  of  age,  was 
leoeiviii^  was  in  any  respect  deficient  or  improper.  It 
appeared  that  Mis.  Templer  had  expressed  some  dissatis- 
fiMtioQ  at  the  sum  which  the  trustees  allowed  her  for  the 
rapport  of  the  other  child.  It  was  alleged  in  the  affidavits 
io  answer,  that  the  supposed  object  of  this  application  was 
to  place  the  child  under  the  guardianship  of  a  Mrs.  Allen, 
a  relation  of  the  mother's,  who  was  described  as  a  person 
living  by  letting  lodgings,  and  in  a  very  humble  rank  of 
life,  and  not  a  fit  person  to  whose  care  a  child  of  that  age 
should  be  entrusted. 

The  writ  of  habeas  corpus  being  now  returnable,  and  the 
child  being  brought  up  (a), 

BramweU  moved  that  he  should  be  delivered  into  the 
hands  of  Mr.  Wilson,  who  was  authorized  by  his  mother 
to  receive  him  under  the  letter  of  attorney. 

BamUf  on  behalf  of  Mr.  Hutchons,  shewed  cause.  This 
is  a  perfectly  novel  application,  and,  without  some  precedent, 
the  Court  will  not  be  disposed  to  grant  it.     It  is  submitted, 

(a)  The  child  was  not  brought  into  Ck)urt,  but  was  in  waiting  in 
in  adjoining  apartment. 
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1847.  first,  that  a  letter  of  attorney  cannot  confer  a  right  to  the 
''""^^"'^^  custody  of  the  child,  with  which  the  Court  will  only  inter- 
Prbston.  fere  upon  the  personal  application  of  the  parent;  and  that 
the  argument  of  inconvenience,  which  might  arise  if  a 
letter  of  attorney  were  not  in  some  cases  allowed,  does  not 
arise  here,  as  the  child  is  not  restrained  in  Mr.  Hutchons' 
custody.  Secondly,  that  even  if  it  could,  Mrs.  Templer, 
being  a  feme  covert,  had  no  power  to  execute  a  letter  of 
attorney,  which  must  be  considered  in  point  of  law,  and 
would  require  to  be  pleaded,  as  the  deed  of  the  husband 
alone.  And  thirdly,  that  even  if  the  Court  should  be  of  a 
different  opinion  on  these  two  points,  the  utmost  that  the 
Court  would  do,  would  be  to  examine  the  child  to  see  if 
he  were  capable  of  using  a  discretion ;  and,  if  so,  would 
leave  him  at  liberty  to  go  with  whomsoever  he  chose.  The 
rule  is  so  laid  down  in  Rex  v.  GreenkiU{ay  That  was  a 
question  whether  the  father,  against  whom  immoral  conduct 
was  alleged,  or  the  mother,  was  entided  to  the  custody  of 
the  children,  who  were  infants,  the  eldest  of  whom  was  five 
years  and  a  half  old.  There  Lord  Denman,  in  delivering 
judgment,  says: — ^'When  an  infant  is  brought  before  the 
Court  by  habeas  corpus,  if  he  be  of  an  age  to  exercise  a 
choice,  the  Court  leaves  him  to  elect  where  he  vrill  ga  If 
he  be  not  of  that  age,  and  a  want  of  direction  would  only 
expose  him  to  dangers  or  seductions,  the  Court  must  make 
an  order  for  his  being  placed  in  the  proper  custody."  So 
Mr.  Justice  Littledale  says — "  The  practice  in  such  cases 
is  that,  if  the  children  be  of  a  proper  age,  the  Court  gives 
them  their  election  as  to  the  custody  in  which  they  will  be; 
if  not,  the  Court  takes  care  that  they  be  delivered  into  the 
proper  custody."  To  the  same  effect  Mr.  Justice  JVUHams 
expressed  himself.  And  Mr.  Justice  Coleridge  says: — 
'^A  habeas  corpus  proceeds  on  the  fact  of  an  illegal 
restraint.  When  the  writ  is  obeyed,  and  the  party  brought 
up  is  capable  of  using  a  discretion,  the  rule  is  simple,  and 

(a;  4  A.  &  £.  624 ;  S.  C.  6  N.  &  M.  244. 
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disposes  of  many  cases,  namely,  that  the  individual  who  1847. 
has  been  under  the  restraint  is  declared  at  liberty;  and  the  ^^^e 
Court  will  even  direct  that  the  party  shall  be  attended  Putton. 
home  by  an  officer,  to  make  the  order  effectual.  But, 
where  the  person  is  too  young  to  have  a  choice,  we  must 
refer  to  l^al  principles  to  sec  who  is  entitled  to  the  custody, 
becanse  the  law  presumes  that,  where  the  legal  custody  is, 
no  restraint  exists."  In  conformity  with  the  principles  laid 
down  in  this  case  was  the  decision  of  the  Court  of  Common 
Pleas,  in  Be  Ann  Lloyd  (a).  There  the  mother  of  an  ille- 
gitimate female  child  of  between  eleven  and  twelve  years 
of  age,  obtained  an  habeas  corpus,  directed  to  the  putative 
fiuher,  to  bring  her  up  before  the  Court  The  &ther  pro- 
duced the  child  in  obedience  to  the  writ,  leaving  the  Court 
to  deal  with  her  as  they  might  think  proper ;  and  the  Court 
declared  that  she  might  use  her  own  discretion  as  to  where 
she  would  go,  and  the  child  being  unwilling  to  go  vrith  her 
mother,  the  Court  would  not  permit  the  mother  to  take  her 
by  fence.  In  the  present  case,  it  is  submitted,  the  Court 
win  pursue  a  similar  course.  The  child  is  produced  by 
Mr.  Hutchons  in  obedience  to  the  writ  He  has  no  wish 
to  retain  the  chUd  under  his  charge  except  to  fulfil  his  duty 
as  trustee,  and  his  promise  to  the  grandmother,  to  take  care 
<^  the  child.  The  child  is  nine  years  of  age,  and  intelligent 
and  well  educated  for  his  age ;  and  the  Court  will  judge, 
upon  examining  him,  whether"  he  is  not  old  enough  to 
choose  for  himself,  and  capable  of  using  his  own  discretion 
as  to  with  whom  he  will  go.  Another  answer  to  this 
application  is  that  the  object  of  it  is  not  to  set  the  child  at 
liberty,  if  indeed  he  were  under  restraint;  but  to  order  him 
to  be  delivered  into  proper  custody.  There  is  no  one  who 
can  receive  him  in  such  custody,  which  must  be  a  free 
custody.  The  fether  is  dead,  and  the  mother  abroad;  and, 
therefore,  there  is  no  one  before  the  Court,  who  is  capable 
of  receiving  him  into  free  custody. 

(a)  3  M.  &  G.  547 ;  S.  C..4  Scott,  N.  R.  200. 
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1847.  Bramtoelly  in  support  of  the  motioiL     It  is  submitted^ 

jj^j^  that  although  no  precedent  may  exist  of  an  application  like 
Preston.  the  present,  yet  that  its  novelty  will  not  induce  the  Court 
to  refuse  it,  if  they  can  see  that  it  is  founded  on  reason  and 
justice,  and  that  manifest  inconvenience  might  arise,  where 
a  parent  was  residing  abroad,  if  his  children  were  taken 
against  his  will  out  of  the  custody  of  those  persons  in  whose 
charge  he  had  left  them  in  this  country,  or  if  he  wished  to 
have  the  children  sent  abroad  to  him,  and  the  person,  in 
whose  charge  they  were  left,  refused  to  give  them  up.  It 
cannot  be  necessary  that  a  parent  should  appear  personally 
on  the  floor  of  the  Court  to  demand  the  custody  of  an 
in&nt  child ;  and  if  his  appearance  by  his  attorney  or  agent 
is  sufficient,  where  he  resides  in  this  country,  his  attorney, 
properly  constituted,  appearing  for  him  where  he  happens 
to  be  abroad,  would,  pari  ratione,  seem  to  be  sufficient. 
Then  the  quesdon  arises,  is  the  mother,  in  the  present  case, 
the  person  properly  entided  to  the  custody  of  the  child; 
and  it  is  submitted  that  she  is.  In  Cam.  Dig,  tit  '^  Omco^ 
dian^  (D),  it  is  said,  ^'  the  &ther  and  mother  of  an  in&nt, 
who  is  not  an  heir  apparent,  shall  be  guardian  to  him,  till 
his  age  of  fourteen  years,  by  reason  of  nurture." — **  But  a 
stranger  to  the  infant  cannot  be  his  guardian  by  reason  of 
nurture."—  "  Guardian  by  reason  of  nurture  is  for  the 
education  or  governance  of  an  infant,  who  has  no  other 
guardian,  till  his  age  of  discretion."  Fj^om  Co.  Utt.  84  b, 
and  88  b  (a),  as  well  as  from  the  above  passages,  it  may 
be  gathered,  that  where  the  father  is  dead,  the  mother  has 
the  same  right  to  the  custody  of  the  child  as  the  father 
possessed.  It  is  said,  however,  that  being  a  married  woman, 
Mrs.  Templer  cannot  appoint  an  attorney ;  but  if  she  is 
entitled  to  the  guardianship  of  the  child,  and  a  parent 
residing  abroad  may  depute  an  agent  to  receive  the  child 
on  his  or  her  behalf,  there  must  be  some  means  of  so  doing. 


(a)  See  also  edition  by  Hargreave,  88  b»  note  67 ;  2  Staph.  Gomm. 
338. 
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The  Court  will  see  that,  taken  merely  as  a  Consent  to  the  1847. 
appointment  of  a  person  named  by  her  husband,  Mrs.  ^^^ 
Templer  has  suflSciently  appointed  a  person  into  whose  Pbebton. 
charge  the  Conrt  may  cause  the  child  to  be  delivered. 
As  to  what  has  been  urged  as  to  the  course  the  Court 
riioold  take  npon  the  present  occasion,  namely,  to  exa- 
mine the  child,  and,  if  found  of  reason  enough  to  use  its 
own  (Uacretion,  that  the  Court  should  then  declare  the  child 
at  liberty  to  go  where  it  will ;  it  is  submitted,  that  where 
the  law  has  pointed  out  what  is  the  proper  custody  for 
a  diild  antil  of  fourteen  years  of  age,  it  would  be  highly 
inconvenient  if  the  Court  were  to  leave  a  discretion  in  the 
diild,  which  would  render  the  right  to  the  legal  custody 
nugatoiy.  In  the  present  case,  as  in  most  others,  it  would 
be  a  mere  mockery  to  ask  the  child  whether  he  would 
sooner  remain  with  those  to  whom  he  is  accustomed,  or  go 
amongst  strangers.  In  Rex  r.  Johnson  (a),  a  female  child 
of  nine  years  of  age  was  brought  up  by  habeas  corpus 
in  the  custody  of  her  nurse,  and  it  was  moved  that  she 
might  be  discharged  if  she  was  under  any  restraint,  which 
was  agreed  to,  but  it  appeared  she  was  not.  Then  it  was 
moved,  upon  producing  her  fiither*s  will  devising  the 
custody  of  her  to  an  uncle,  that  she  might  be  delivered  up 
to  him  as  her  guardian.  The  Court  at  first  doubted,  says 
the  report,  whether  they  should  go  any  further  than  to  sec 
die  was  under  no  illegal  restraint ;  and  they  took  time  to 
consider  till  the  next  day.  Then,  however,  they  declared 
that  this  being  the  case  of  a  young  child,  who  had  no  judge- 
ment of  her  own,  they  ought  to  deliver  her  to  her  guardian, 
who  accordingly  took  possession  of  her  in  Court  In  Ex 
parte  M*CUUan  (i),  which  was  an  application  to  remove  a 
duld  who  had  been  brought  up  on  habeas  corpus,  at  the 
instance  of  the  father,  from  the  custody  of  the  mother  to 

(a)  1  9tn.  579 ;  S.  C.  3  Ld.      above  case  was  overruled. 
Raym.  1334.    See,  however.  Rex         {h)  1  Dowl.  81. 
T.  9mUK  3  Stnu  982,  where  the 

VOL.  V.  R  D.   &   L. 
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1847.  that  of  the  &ther,  it  was  urged  that  the  child  not  being 
^JJ'^"""'^  under  any  restraint,  the  Court  would  not  interfere,  but 
Peeston.  declare  it  at  liberty  to  go  where  it  pleased ;  and  the  case 
of  Rex  V.  Middleton  (a)  was  cited,  where  a  husband  claimed 
the  custody  of  his  wife,  and  the  Court  refused  to  interfere. 
But  Mr.  Justice  Patteson  held  that  the  fiither  was  entitled 
to  the  custody  of  the  child,  nothing  being  shewn  to  prove 
that  his  custody  was  improper;  and  referring  to  the  case 
cited,  said,  '^The  husband  has  not  such  a  right  to  the 
custody  of  his  wife's  person,  as  the  father  has  to  that  of  his 
child.  A  wife  may  exercise  some  judgment  and  discretion, 
but  a  child  cannot"  It  also  appears  from  that  case  that  the 
child  was  delivered  up  to  the  custody  of  an  agent  appointed 
by  the  father.  [Patteson,  J. — No  point  was  there  made  as 
to  the  father  not  claiming  the  child  in  person.]  As  to  the 
case  of  In  re  Lloyd  {b)  which  has  been  relied  on  by  the 
other  side,  there  were  peculiar  circumstances  in  that  case. 
The  Court  seems  to  have  been  much  influenced  in  their 
decision  by  the  circumstance  that  the  child  was  illegitimate, 
and,  therefore,  that  no  one  was  entitled  to  the  custody; 
but  it  is  apprehended  that  that  is  not  so,  and  that  the 
parents  of  an  illegitimate  child  are  its  guardians  by  nature, 
according  to  the  view  alluded  to  by  Mr.  Hargreave  in  a  note 
to  Co.  Litt.  88  b,  note  {ici^).  [Patteson,  J. — Is  there  any  pro- 
ceeding pending  to  make  the  children  wards  of  Chancery  T[ 
That  does  not  appear ;  but  even  if  a  bill  were  filed  for  that 
purpose,  the  Court  would  not  delay  enforcing  the  habeas 
corpus,  unless  a  speedy  decision  in  Chancery  was  to  be 
expected  ;  Rex  v.  Isley  (c).  He  also  referred  to  Lyons  v. 
Blenkm  (rf),  and  M^Pherson  on  Infants,  pp.  135 — 141, 
where  all  the  cases  on  the  subject  are  collected. 

Cur.  ado.  tntlL 

(a)  1  Chit..  Rep.  654.  (c)  5  A.  &  E.  441 ;  S.  C.  6  N. 

(b)  3  M.  &  G.  647 ;  S.  C.  4      &  M.  730. 
Scott,  N.  R.  200.  (d)  Jac.  245. 
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Patteson,  J, — This  was  an  application  on  the  part  of  a        1847. 
Mr.  and  Mrs.  Templer,  who  are  residing  in  India,  to  have         j^^,^ 
a  child  of  the  latter  by  a  former  husband,  delivered  into      Pbewon* 
the  custody  of  a  party  whom  they  have  empowered   to 
demand  it  by  letter  of  attorney.     The  child  is  a  male  child, 
and  aged  nine  years. 

I  was  much  struck  at  first  with  the  novelty  of  the  appli- 
cation ;  a  person  residing  out  of  the  jurisdiction  of  the 
Court  applying  for  this  purpose  by  an  agent  appointed  by 
letter  of  attorney :  nor  was  I  able  to  recollect  any  case,  nor 
was  any  cited,  in  which  a  similar  application  had  been  made 
to  this  Court 

But  the  case  does  not  turn  on  the  mere  novelty  of  the 
application,  for  there  are  some  very  peculiar  circumstances 
connected  with  it 

It  appears  that,  about  the  year  1840,  Mrs.  Templer, 
then  Mrs.  Preston,  was  left  a  widow  in  India,  with  two 
diildren,  in  rather  straitened  circumstances.  That  her 
deceased  husband's  mother,  Mrs.  Mary  Ann  Preston,  was 
a  person  possessed  of  a  small  fortune  in  this  country,  and 
that  she  wrote  and  offered  to  take  chaige  of  and  to  bring 
up  the  children.  Mrs.  Templer,  in  answer,  thanked  her 
for  her  kindness,  but  did  not  accept  the  offer  at  the  time. 
Ultimately,  however,  the  eldest  boy,  the  subject  of  the 
present  application,  was  sent  home  to  his  grandmother. 
He  lived  with  her  some  time  in  England,  and  when  she 
went  over  afterwards  to  Germany,  was  taken  by  her  there, 
and  placed  at  a  school,  kept  by  a  Dr.  Kraus,  the  wife  of 
that  gentleman  being  an  English  woman.  Soon  after  she 
returned  to  England  and  died  here,  leaving  a  will,  whereby 
she  appointed  a  Mr.  Potts  and  a  Mr.  M'Naughten  her 
trustees,  and  left  her  property  to  them,  in  trust  for  her  two 
grandchildren.  She  also  appointed  them  by  the  same  will, 
to  be  the  guardians  of  these  children.  This  of  course  she 
had  no  power  to  do.  By  a  codicil  she  revoked  the  appoint- 
ment of  Mr.  M'Naughten  as  one  of  her  trustees,  and 
appointed    Mr.   Hutchons   instead.      Mr.  Potts   and   Mr. 

n  2 
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1847.  Hutchons  both  proved  the  will;  but  the  former  gentleman 
j^^  seems  to  have  interfered  very  little  with  respect  to  this 
PassTON.  child,  and  to  have  left  the  management  entirely  to  Mr. 
Hutchons.  The  child  was  subsequently  brought  over  from 
Germany  and  placed  at  a  school  at  Hastings  by  Mr.  Hut- 
chons, where  he  has  remained  ever  since^  with  the  exception 
of  occasional  visits  at  the  holidays  to  Mr.  Hutchons. 

Now,  from  the  time  of  the  grandmother's  death,  we  find 
Mrs.  Templer  writing  to  Mr.  Hutchons  and  Mr.  Pott 
thanking  them  for  their  care  of  the  child,  and  expressing 
the  highest  satis&ction  at  their  conduct,  and  uniformly 
acquiescing  in  their  guardianship  and  control  over  iu 

It  appears,  however,  that  after  some  time  she  was  dis- 
satisfied with  the  allowance  made  to  her  by  the  trustees  for 
the  support  of  the  other  child;  for  she  makes  no  complaint 
against  Mr.  Hutchons.  On  a  sudden,  comes  over  this  letter 
of  attorney  to  demand  possession  of  the  child ;  and  not  only 
for  that  purpose,  but  in  the  most  general  terms,  to  apply  for 
'^all  sums  of  money,  goods,  chattels,  estate  and  efiects  which 
now  is  or  are,  or  hereafter  shall  or  may  be  due  and  owing 
and  payable  or  belonging  to,  for,  or  on  account  of  them, 
the  said  Edward  Templer,  by  virtue  of  the  said  Mary 
Templer,  or  on  account  of  the  said  E.  B.  G.  T.  Preston 
and  Wm.  Preston,  or  either  of  them,''  under  the  will  of  the 
grandmother;  and  to  demand  and  receive  accounts  of  the 
estate,  eSecta,  &c  of  the  grandmother;  and  if  thought 
necessary,  to  make  application  to  have  the  children  made 
wards  of  Chancery.  I  do  not  know  whether  any  step  has 
been  taken  with  the  latter  view,  but  it  is  not  material  for 
the  decision  of  the  present  question. 

It  does  not  seem  to  be  at  all  clear  what  is  the  motive  that 
has  actuated  Mrs.  Templer  in  thus  interposing ;  but  I  am 
inclined  to  think  that  it  must  be  in  some  way  connected 
with  money.  I  do  not  therefore  believe  that  I  have  been 
made  acquainted  with  the  true  facts  of  the  case.  It  is  said 
that  it  is  the  object  of  this  application  to  place  the  child  in 
the  hands  of  a  Mrs.  Allen ;  and  if  what  is  stated  upon  the 
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affidarits  be  correct,  it  would  appear  that,  from  her  station       1847. 
in  life,  and  occupation,  it  would  not  be  the  most  desirable        j^^ 
thing  for  the  child  to  be  placed  with  her.     There  is  no     Pmoton. 
specific  reasonable  ground  stated  why  Mrs.  Templcr  should 
now  wish  to  take  the  child  out  of  the  charge  of  these  trus- 
tees;, and  place  him  in  other  hands. 

I  have  not  been  able  to  find  any  instance  in  which  such 
an  application  as  the  present  has  been  made.  I  have  looked 
into  BfPhenan  on  Infancy^  where  the  cases  are  collected, 
and  do  not  find  any  case  in  which  the  parent  residing 
abroad  has  sought,  by  his  attorney,  to  obtain  possession  of 
his  child,  without  appearing  himself  before  the  Court ;  and 
I  Tery  much  doubt  if  the  Court  will  allow  it  to  be  done. 
But  I  find  a  case,  to  which  my  attention  was  very  properly 
called  by  Mr.  Bramwett,  in  Jacobus  Reports  (a),  which 
resembles  veiy  closely  the  facts  of  the  present  case.  There 
^a  grandmother  provided  for  her  granddaughters  by  the 
devise  of  lands  and  by  pecuniary  legacies,  and  entnisted 
to  her  daughter,  the  aunt  of  the  infants,  the  management 
of  their  proper^,  and  the  discretion  of  providing  for  their 
maintenance  and  education  out  of  it,  and  also  appointed 
her  their  guardian."  Now  there  she  had  no  right  whatever 
to  appoint  a  guardian,  for  the  father  was  alive.  ^*  The 
father  of  the  infants  had  committed  them  to  the  care  of 
the  testatrix,  and  she  had  defrayed  the  expenses  of  their 
education.  Afler  her  death,  they  continued  to  reside  in  the 
same  manner  under  the  care  of  their  aunt,  by  whom  they 
were  educated  in  the  Baptist  persuasion.  Three  years 
later,  when  they  were  of  the  ages  of  nineteen,  fourteen,  and 
twelve,  respectively,  the  aunt  married,  and  the  father  filed 
a  bill  in  the  name  of  the  infants,  as  their  next  friend,  against 
the  aunt  and  her  husband,  for  accounts  of  his  daughters' 
fortunes,  and  insisting  that  they  ought  to  be  placed  under 
his  care,  and  that,  not  being  of  ability  to  maintain  them,  a 


(a)  Lyoms  v.  BknJnn,    Jac.   245,    cited    by  his    Lordship   from 
M'PkersoH't  Law  of  Infants,  p.  138. 
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1847.  proper  sum  should  be  allowed  to  him  for  that  purpose. 
I^y^j  He  was  a  DissentiDg  minister  of  slender  means,  formerly  a 
FAE8TON.  Baptist ;  but  for  some  years  past  a  Unitarian.  Lord  Eldan 
not  having  chosen  to  decide  the  question  upon  habeas 
corpus,  the  father  presented  a  petition  for  the  restoration  of 
the  in&nts  to  him.**  That  was  the  case  of  a  fiither,  present 
in  England,  and,  therefore^  the  strongest  possible ;  but  Lord 
Eldon  '^considered  that  the  father,  by  his  consent,  had 
enabled  the  guardian  to  act,  and  he  refused  to  withdraw 
the  children  fix>m  the  custody  of  their  aunt.**  Now  that  is 
almost  identical  with  the  present  case :  for  here  money  is 
left  to  the  child  by  his  grandmother;  an  appointment  by 
her,  so  far  as  she  could  make  it,  of  a  guardian ;  that  guar- 
dianship acquiesced  in  by  the  mother.  And  now,  without 
any  reason  being  given,  she  suddenly  executes  a  letter  of 
attorney  to  certain  persons  to  withdraw  the  child  from  that 
guardianship. 

There  is  another  case  also  cited  in  the  same  work  (a), 
where  ''an  uncle  took  his  three  infant  nieces  into  his 
house  and  maintained  them.  He  left  them,  by  bis  will, 
considerable  legacies,  which  were  to  go  over  on  marriage 
under  twenty-one,  without  the  consent  of  his  executors. 
One  of  the  executors,  a  cousin  of  the  testator,  inhabited 
the  testator's  house,  and  the  nieces  continued  there.  TTie 
father  of  the  children  petitioned  that  they  might  be 
delivered  to  him ;  the  eldest  of  the  infants,  who  was  of  the 
age  of  thirteen,  appeared  in  Court,  and  denied  that  she 
was  under  any  force.  It  appeared  to  have  been  the  wish 
of  the  testator  that  the  infants  should  remain.  Lord  King 
said,  that  the  father  was  entitled  to  the  custody  of  his  own 
children  during  infancy,  not  only  by  nurture,  but  by  nature ; 
but  he  thought  that  he  could  not,  in  so  summary  a  way  as 
on  a  petition,  and  without  a  bill,  deliver  over  the  bodies  of 
.    the  infants  to  their  father :  the  latter,  he  said,  might  take 

(fl)  Mcpherson's  Law  qf  Infants,  p.  139,  citing  Ex  parte  Hopkins, 
3  P.  Wms.  152. 


% 


MICHAELMAS   TERM,    11    YICT.  24T 

them,  if  he  could,  but  not  by  force;  aud  the  executor  who        1847. 
had  them  in  his  custody  was  directed  to  allow  the  parents        j^^^ 
bee  access  to  them  at  all  reasonable  times."   That  of  course     Pheston. 
was  previous  to  the  case  above  referred  to,  and  must  have 
been  before  Lord  Eldan  when  he  decided  it 

It  therefore  appears  to  me  that  I  ought  not  to  take  him 
from  the  care  under  which  his  mother  has  allowed  him  to 
remain  so  long,  and  as  to  which  there  is  no  suggestion  of 
any  want  of  kindness  or  attention  on  the  part  of  those 
with  whom  he  is,  or  any  deficiency  or  impropriety  in  the 
education  which  he  is  receiving,  or  in  the  manner  in  which 
he  is  being  brought  up. 

If  the  real  cause  of  this  application  is  founded  on  a 
dissatis&ction  about  money  arrangements,  recourse  may  be 
had  to  Chancery,  to  make  the  children  wards  of  that  Court, 
and  that  Court  will  then  incidentally  order  respecting  those 
matters. 

In  deciding  this  question,  it  seems  to  me  it  is  altogether 
useless  to  question  the  child,  as  to  with  whom  he  might 
wish  to  be.  It  is  difficult  to  say  at  what  age  a  child  is 
capable  of  exercising  a  sound  discretion,  and  judging  for 
itself  in  a  matter  of  this  kind ;  but  it  seems  to  me  that  it 
is  but  a  mockery  to  ask  a  child  of  nine  years  of  age, 
whether  he  would  sooner  remain  with  the  person  who  has 
brought  him  up,  or  go  with  a  stranger. 

Motion  refused. 
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1847. 

Elton  v.  Mabtindale. 


(in  ikefaU  Court) 

"H.  B.,clerk  JflEYMOTT  having,  on  a  former  day,  obtained  a  rule 
named  de-  ^isi  to  set  aside  the  declaration  for  irregularis,  on  the 
J^Jj^^^^^^   ground  that  no  appearance  had  been  entered. 


deicriptiaii  of 
A  deponent 

in  an  aiBdaTit.  Ball  now  shewed  cause,  and  took  an  objection  to  the 
form  of  the  affidavit  on  which  the  rule  nisi  had  been 
obtained.  The  affidavit  commenced  as  follows:  **H.  B.> 
clerk  to  the  above  named  defendant,"  maketh  oath,  &c. 
This,  it  was  contended,  was  not  a  sufficient  description  of 
the  deponent, 

Meymott,  in  support  of  the  rule,  aigued,  that  inasmuch 
as  "A.  B,,  clerk  to  C.  D.,  o^"  &c.  (giving  C.  D.'s  address) 
is  sufficient,  without  stating  the  deponent's  residence,  ac- 
cording to  Strike  V.  Blanchard  (a) ;  and  as  an  affidavit  made 
by  the  defendant  without  giving  his  address  is  enough, 
according  to  Brooks  v.  Farlar{b);  an  affidavit  made  by  the 
clerk  to  the  defendant  was  sufficient. 

Per  Curiam  (c).  There  is  no  case  which  goes  so  far 
as  the  present     We  think  the  affidavit  insufficient 

Rule  discharged,  without  costs.  Defendant  to 
have  four  days'  time  to  plead,  on  the  usual 
terms. 

(a)  5  DowL  216.  (c)  Lord  Denman,  C.  J.,  PaHe- 

(&)  Ibid.  361 ;  S.  C.  3  Scott,  ton,  J.,  Cokridge,  J.,  and  Wight- 
654 ;  3  Bing.  N.  C.  291.  man,  J. 
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The  Qtjben,  on  the  proeecudon  of  Joseph  Rogereon  v, 

Thomas  Grimshaw. 

M,  HIS  was  a  rule  callmg  upon  the  relator  in  this  pro8e<-  PreTknt  to 

cution  to  shew  cause  why  so  much  of  the  judgment  entered  the  5?6^ 

in  this  prosecution  as  adjudged  that  the  said  relator  should  ^°^'^^ 

lecorer  against  the  defendant  his  costs  in  this  prosecution,  the  time  being, 

should  not  be  set  aside ;  and  why  the  taxation  of  such  costs  oorportte» 

■hould  not  be  stayed.  ^SH^nUCA) 

It  appeared  that  in  Easter  Term,  1844,  an  information  f^^ 

in  the  nature  of  a  quo  warranto,  was  filed  against  the  exercised 

defendant,  at  the  instance  of  one  Joseph  Rogerson,  for  coroner  tlao 

using  and  exercising  the  office  of  coroner  of  the  borough  Jj^^  ^^ 

of  Wiffan.  leqoent  to 

"^  .  ,  that  act,  the 

The  information  stated  that  the  borough  of  Wigan  is  borough  oe- 

an  ancient  borough,  and  that  the  office  of  coroner  of  the  ^obtained 

said  borough  of  Wigan  on  the  1st  day  of  December,  1842,  q^!^ 

and  long  before,  was  and  yet  is,  and  during  all  the  time  Quarter  Ses. 

aforesaid  hath  been,  a  public  office,  and  an  office  of  great  appointed  a 
trust  and  pre-eminence,   touching  the  administration  of  JJJ^elJdilelS^ 

justice  in  the  said  borough,  that  is  to  say,  at  the  borough  ^thatact: 

of  Wigan   aforesidd,  in  the  county  aforesaid,    and   that  motion  to 

Thomas  Grimshaw,  on  the  day  and  year  aforesaid  did,  and  ^^^  ^f  „, 

sdll  doth,  use  and  exercise  the  office  without  any  legal  ^^J^^J^ 

warrant,  royal  grant,  or  right  whatsoever.  of  a  quo 

The  defendant  pleaded  that  the  borough  of  Wigan  was  broufht  to 

a  borough  corporate,  mentioned  in  schedule  (A)  of  the  ^^ihat^oe. 

Municipal  Corporation  Act,  5  &  6  Wm.  4,  c.  76,     That  ^^IT^^^n 

on  the  23rd  of  January,  1836,  the  council  of  the  borough  within  the 

petitioned  his  then  Majesty,  King  William  the  Fourth,  to  9  Ann?  &  20, 

grant  a  separate  Court  of  Quarter  Sessions  to  be  holden  J^j^tirthe*^ 

for  the  borough.     That  on  the  10th  of  June,  1836,  hb  relator  to  eortt, 

on  jodgmcnt 
for  the  crown. 
Ab  **offiGe,**  to  come  within  the  meaning  of  the  9  Anne,  c.  20, 88.  1,  4,  and  6»  must  be  a 
corporate  oflSoe. 
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1847.        Majesty  duly  granted  a  Court  of  Quarter  Sessions,  and 
Regina       afterwards,  on  the  9th  of  July,  the  grant  was  duly  signified 

^     ^'  to  the  council  of  the  said  borouirh,  and  afterwards  duly 

Grimshaw.  ^  •' 

accepted  by  them.  That  after  the  said  grant  and  acceptance 
on  the  I6th  of  November,  1842,  the  office  of  coroner  being 
then  vacant,  a  meeting  of  the  said  council  duly  convened 
was  duly  held  and  adjourned  to  the  30th  of  November,  on 
which  day  the  council  duly  elected  Thomas  Grimshaw  to 
the  office  of  coroner,  and  to  be  coroner  of  such  borough. 
That  the  corporate  seal  was  then  affixed  to  the  said  ap- 
pointment, by  virtue  whereof  the  said  Thomas  Grimshaw 
exercised,  and  still  doth  exercise,  the  said  office  of  coroner 
for  the  said  borough  of  Wigan.  The  plea  concluded  with 
a  special  traverse,  that  the  said  Thomas  Grimshaw  used  or 
exercised  the  said  office  of  coroner  without  legal  warrant 
or  right 

The  plainti£f  traversed :  first,  that  the  office  of  coroner 
was  vacant 

Secondly.  That  the  first  meeting  of  council  was  duly 
convened  or  held. 

Thirdly.  That  the  meeting  by  adjournment  was  duly 
held. 

Fourthly.  That  the  council  meeting  did  duly  elect  and 
appoint  the  said  Thomas  Grimshaw  to  the  said  office  of 
coroner.     Upon  all  these  traverses  issue  was  joined. 

At  the  trial,  which  took  place  at  the  Summer  Assizes, 
1844,  for  Lancashire,  the  case  was  turned  into  a  special 
verdict  for  the  opinion  of  this  Court.  The  special  verdict 
found  that  the  borough  of  Wigan  was  an  ancient  borough, 
and  that  at  the  time  of  the  passing  of  the  Municipal 
Corporation  Act,  it  was  a  borough  corporate,  named  and 
mentioned  in  schedule  (A).  That  the  mayor,  aldermen, 
and  burgesses  of  the  said  borough  were  and  are  a  body 
corporate,  by  the  name  of  the  mayor,  aldermen,  and  bur- 
gesses of  the  borough  of  Wigan.  That  before  the  Municipal 
Corporation  Act,  the  mayor  for  the  said  borough  for  the 
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time  beingy  held  and  exercised  the  o£Bce  of  coroner  for  the  1847. 
said  borough.  The  petition  and  grant  of  a  separate  Court  Reoina 
of  Quarter  Sessions  was  then  found,  as  set  forth  in  the 
plea.  It  then  set  forth  the  minutes  of  council  by  which 
Ifr.  Rogeison  was  appointed  to  the  office  of  coroner,  from 
which  he  was  subsequently  dismissed,  and  Mr.  Grimshaw 
elected  in  his  place ;  and  prayed  the  direction  of  the  Court 
upon  the  whole  fiu;ts  as  to  how  the  above  issues  should  be 
found.  The  case  came  on  for  argument  on  the  5th  of  June, 
1847,  when  the  Court  decided  that  Grimshaw  was  not 
duly  elected,  the  office  being  full  by  the  appointment  of 
Rogerson,  and  ordered  that  judgment  should  be  entered 
for  the  Queen  on  the  first  and  fourth  issues,  and  for  the 
defendant  on  the  second  and  third. 

When  the  parties  went  before  the  Master  to  tax  the 
costs,  it  was  contended  by  the  relator  that  he  was  entitled 
to  the  costs  of  the  prosecution  under  the  statute  9  Anne, 
c.  20  (a). 

The  defendant,  however,  insisted  that  the  relator  was 
not  entitled  to  the  benefit  of  that  statute ;  as  the  office  of 
coroner,  in  respect  of  which  this  information  was  laid,  was 
not  a  corporate  office  within  the  meaning  of  the  statute  of 
Anne* 

The  Master  refused  to  tax  the  costs,  but  said  that  the 
parties  had  better  go  before  a  Judge  at  Chambers  and 
obtain  an  order  for  that  purpose.  The  parties  accordingly 
attended  before  Mr.  Baron  Piatt  at  Chambers,  who,  after 
hearing  the  question  argued,  and  after  having  taken  time 
to  consider,  referred  the  parties  to  the  Court,  and  the 
present  rule  was  then  obtained. 


and  Pickering  shewed  cause.     This  is  a  ques- 
tion upon  the  construction  of  the  stat  9  Anne,  c.  20, 

(a)  Rex  V.  Ihwnti,  1 T.  R.  453,  succeeded  on  some  of  the  issues, 
was  referred  to  on  the  argument,  was  entitled  to  the  costs  of  all 
u  shewing  that  the  relator, having      the  issues. 
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1847. 


Rboina 

GlIMBHAW. 


88.  1,  4,  5  (a),  whether  the  office  of  coroner  of  the  borough 
of  Wigan,  is  an  office  within  a  town  corporate  or  boroi]^h9 


(a)  The  followiog;  are  the  ma- 
terial sections  of  9  Anne»  c.  20, 
adverted  to  in  the  argument. 

Sect.  1 .  "  *  Whereas  divers  per- 
sons have  of  late  illegally  intruded 
themselves  into,  and  have  taken 
upon  themselves  to  execute  the 
offices  of  mayors,  bailiffs,  por- 
treeves and  other  offices,  within 
dtieSy  towns  corporate,  boroughs, 
and  places,  within  that  part  of 
Great  Britain  called  England  and 
Wales;  and  where  such  offices 
were  annual  offices,  it  hath  been 
found  very  difficult,  if  not  im- 
practicable, by  the  laws  now  in 
being,  to  bring  to  a  trial  and 
determination  the  right  of  such 
persons  to  the  said  offices  within 
the  compass  of  the  year;  and 
where  such  offices  were  not  an- 
nual offices,  it  hath  been  found 
difficult  to  try  and  determine  the 
right  of  such  persons  to  such 
offices,  before  they  have  done 
divers  acts  in  their  said  offices, 
prejudicial  to  the  peace,  order, 
and  good  government  within 
such  cities,  towns  corporate, 
boroughs,  and  places,  wherein 
they  have  respectively  acted : 
And  whereas  divers  persons,  who 
had  a  right  to  such  offices,  or  to 
be  burgesses  or  freemen  of  such 
cities,  towns  corporate,  boroughs, 
or  places,  have  either  been  ille- 
gally turned  out  of  the  same,  or 
have  been  refused  to  be  admitted 
thereto,  having  in  many  of  the 
said  cases  no  other  remedy  to 
procure  themselves  to  be  respec- 
tively admitted,  or   restored   to 


their  said  offices  or  franchises  of 
being  burgesses  or  freemen,  than 
by  writs  of  mandamus,  the  pro- 
ceedings on  which  are  very 
dilatory  and  expensive,  whereby 
great  mischiefs  have  already 
ensued,  and  more  are  likely  to 
ensue,  if  not  timely  prevented.^ 
For  remedy  whereof,  be  it  enacted, 
that  from  and  after  the  first  day 
of  Trinity  Term,  hi  the  year  of 
our  Lord  one  thousand  aeven 
hundred  and  eleven,  where  any 
writ  of  mandamus  shall  issue  out 
of  the  Court  of  Queen's  Beodi, 
the  Courts  of  Sessions  of  counties 
palatine^  or  out  of  any  of  tiie 
Courts  of  grand  sessiona  in 
Wales,  in  any  of  the  cases  afinne- 
said,  such  person  or  persons  who 
by  the  laws  of  this  realm  are  re- 
quired to  make  a  return  to  such 
writ  of  mandamus,  shall  make 
his  or  their  return  to  the  first 
writ  of  mandamus.'' 

Sect.  4.  "  And  be  it  furtiier 
enacted  by  the  authority  afore- 
said, that  from  and  after  the  said 
first  day  of  Trinity  Term,  in  case 
any  person  or  persons  shall 
usurp,  intrude  into,  or  unlawfully 
hold  and  execute  any  of  the  said 
offices  or  franchises,  it  shall  and 
may  be  lawful  to  and  for  the 
proper  officer  in  each  of  the  said 
respective  Courts,  with  the  leave 
of  the  said  Courts  respectively,  to 
exhibit  one  or  more  information 
or  informations  in  the  nature  of 
a  quo  warranto,  at  the  relation  of 
any  person  or  persons  desiring  to 
sue  or  prosecute  the  same,  and 
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the  roeaniDg  of  that  statute,  bo  as  to  entitle  the 
relator  to  costs  under  section  5.     Section  1  recites,  that 


vho  than  be  mentioned  in  such 
infiDnoation  or  informations  to 
be  tbe  relator  or  relators  against 
•adi  person  or  persons,  so  nsnrp* 
mg^  intruding  bto.  or  unlawfoUy 
bolding  and  executing  any  of  the 
said  offices  or  firancbises,  and  to 
proceed  therein  in  such  manner 
as  is  usual  in  cases  of  information 
IB  the  nature  of  a  quo  warranto ; 
aad  if  it  shall  appear  to  the  said 
rsspectiTe  Courts,  that  the  several 
li^ts  of  divers  persons  to  the 
said  offices  or  franchisee  may 
properly  be  determined  on  one 
information,  it  shall  and  may  be 
bvfnl  for  the  said  respective 
Courts  to  give  leave  to  exhibit 
one  such  inlbrmation  against 
several  persons,  in  order  to  try 
their  respective  rights  to  such 
offices  or  franchises,  and  such 
persoo  or  persons,  against  whom 
such  information  or  informations 
in  the  nature  of  a  quo  warranto 
than  be  sued  or  prosecuted,  shall 
appear  and  plead  as  of  the  same 
Term  or  sessions  in  which  the 
said  information  or  informations 
shall  be  filed,  unless  the  Court 
where  such  information  shall  be 
filed,  shall  give  further  time  to 
such  person  or  persons,  against 
whom  such  informatioD  shall  be 
ahibited  to  plead;  and  such 
person  or  persons,  who  shall  sue 
or  proeecute  such  information  or 
informations  in  the  nature  of  a 
<|Qo  warranto,  shall  proceed  there- 
XKfOfa  with  the  most  convenient 
ipeed  that  may  be ;  any  law  or 
mage  to  the  contrary  thereof  in 


n 


anywise  notwithstanding.' 

Sect.  6.  "And  be  it  further 
enacted  and  declared  by  the 
authority  aforesaid,  that  from 
and  after  the  said  first  day  of 
Trinity  Term,  in  case  any  person 
or  persons,  against  whom  any 
information  or  informations  in 
the  nature  of  a  quo  warranto 
shall  in  any  of  the  said  casee  be 
exhibited  in  any  of  the  said 
Courts,  shall  be  found  or  ad- 
judged guilty  of  an  usurpation, 
or  intrusion  into,  or  unlawfully 
holding  and  executing  any  of  the 
said  offices,  or  franchises,  it  shall 
and  may  be  lawful  to  and  for  the 
said  Courts  respectively,  as  well 
to  give  judgment  of  ouster  against 
such  person  or  persons,  of  and 
from  any  of  the  said  offices  or 
franchises,  as  to  such  person  or 
persons  respectively,  for  his  or 
their  usurping,  intruding  into^ 
or  unlawfully  holding  and  exe- 
cuting any  of  the  said  offices  or 
franchises ;  and  also  it  shall  and 
may  be  lawful  to  and  for  the  said 
Courts  respectively,  to  give  judg- 
ment, that  the  relator  or  relators, 
in  such  information  named,  shall 
recover  his  or  their  costs  of  such 
prosecution ;  and  if  judgment 
shall  be  given  for  the  defendant 
or  defendants  in  such  informa- 
tion, he  or  they,  for  whom  such 
judgment  shall  be  given,  shall 
recover  his  or  their  costs  therein 
expended  against  such  relator  or 
relators ;  such  costs  to  be  levied 
in  manner  aforesaid." 


1847. 


Regina 

V. 
QaiMBHAW. 
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1847.        divers  persons  had  of  late  "illegally  intruded  themselves 
Rbgina       ^T^^i  and  have  taken  upon  themselves  to  execute,  the  offices 
«'•  of  mayors,  bailiffs,  portreeves,  and  other  offices  within  cities, 

towns  corporate,  boroughs  and  places;"  and  that  where 
such  offices  were  annual  offices,  it  was  difficult  to  try  the 
right  within  a  year;  and  where  such  offices  were  not  annual 
offices,  it  hath  been  found  difficult  to  try  "  the  right  of  such 
persons  to  such  offices  before  they  have  done  divers  acts  in 
their  said  offices  prejudicial  to  the  peace,  order,  and  good 
government  within  such  cities,  towns  corporate,  boroughs 
and  places  wherein  they  have  respectively  acted:  And 
whereas  divers  persons  who  had  a  right  to  such  offices,  or 
to  be  burgesses  or  freemen  of  such  cities,  towns  corporate, 
boroi]^hs  or  places,  have  either  been  illegally  turned  out 
of  the  same,  or  have  been  refused  to  be  admitted  thereto, 
having  in  many  of  the  said  cases  no  other  remedy  to  procure 
themselves  to  be  respectively  admitted  or  restored  to  their 
said  offices  or  franchises  of  being  buigesses  or  freemen, 
than  by  writ  of  mandamus,"  &c  And  enacts  that  returns 
shall  be  made  to  the  first  writs  of  mandamus  which  shall 
issue  in  such  cases.  Section  4  enacts,  that  in  case  any 
person  shall  usiup,  &c,  "  any  of  the  said  offices  or  fran- 
chises," it  shall  be  lawful  to  exhibit  an  information  in  the 
nature  of  a  quo  warranto  against  such  person  so  usurping, 
&c,  "any  of  the  said  offices  or  franchises."  Section  6 
enacts,  that  in  case  any  person  against  whom  an  information 
in  the  nature  of  a  quo  warranto  shall  "  in  any  of  the  said 
cases  be  exhibited,"  &c.,  shall  be  found  guilty,  "it  shall 
and  may  be  lawful  to  and  for  the  said  Courts  respectively 
to  give  judgment,  that  the  relator  or  relators  in  such 
information  named  shall  recover  his  or  their  costs  of  such 
prosecution."  It  is  submitted  that  the  office  of  coroner  of 
the  borough  of  Wigan  is  an  "  office"  within  a  "  borough," 
within  the  meaning  of  the  act.  It  appears  by  the  special 
verdict,  that  before  the  Municipal  Corporation  Act  (5  &  6 
Wm.  4,  c.  76),  the  mayor  of  the  borough  for  the  time 
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being  held  the  office  of  coroner,  by  virtue  of  his  office. 
Therefore,  if  the  intrusion  had  taken  place  anterior  to  that 
act,  it  would  have  been  difficult  to  have  contended  that  it 
was  not  an  office  within  the  9  Anne,  c  20.  By  section  62 
of  the  Municipal  Corporation  Act  (a\  the  council  of  the 
borough  are  to  ^appoint  a  fit  person,  not  being  an  alderman 
or  coanciUor,  to  be  coroner  of  such  borough  so  long  as  he 
shall  well  behave  himself  in  his  office  of  coroner,  and  shall 
fill  op  every  vacancy  of  the  office  of  coroner  of  the  borough  i^ 
&C.9  and  none  shall  ^*  take  any  inquisition  which  belongs 
to  the  office  of  coroner  within  such  boroij^h,  save/'  &c« ; 
^and  every  such  coroner,"  fi)r  every  inquisition,  &c.,  *' shall 
be  entided  to  have  the  sum  of  20«.,''  &c.,  '*  to  be  paid  by 
the  treasmer  out  of  the  borough  fiind  of  such  borough,  by 
<nder  of  the  Court  of  Quarter  Sessions  for  such  borough." 
To  an  ordinary  reader  it  would  seem  that  the  only  change 
made  by  that  act  was  separating  the  two  offices  of  mayor 
and  coroner,  and  regulating  the  mode  of  election,  and  the 
pa3finent  of  fees,  for  which   the  order  of  the  Court  of 


1847. 


Regina 
GamtHAW. 


(ff)  5  &  6  Wm.  4,  c.  76,  t.  62, 
eaicta,  '*  that  the  council  of 
erery  borough  in  which  a  separate 
Coort  of  Qoarter  Sessions  of  the 
peace  shall  be  holden,  as  is  here- 
inafter provided,  shall,  within  ten 
dajs  next  after  the  grant  of  the 
said  Court  shall  have  been  sig- 
nified to  the  council  of  such 
boroagh,  appoint  a  fit  person, 
not  being  an  alderman  or  coun- 
cillor, to  be  coroner  of  such 
borough  so  long  as  he  shall  well 
bebaTe  himself  in  his  office  of 
coroner,  and  shall  fill  up  every 
vacancy  of  the  office  of  coroner 
of  the  borough,  by  death,  resig- 
nation, or  removal,  within  ten 
days  next  after  such  vacancy 
shall  hare  occurred,  and   none 


thereafter  shall  take  any  inquisi- 
tion which  belongs  to  the  office 
of  coroner  within  such  borough 
save  only  the  coroner  so  from 
time  to  time  to  be  appointed; 
and  every  such  coroner,  for  every 
inquisition  which  he  shall  duly 
take  within  such  borough,  shall 
be  entitled  to  have  the  sum  of 
20s.,  and  also  the  sum  of  Od,  for 
every  mile  exceeding  two  miles 
which  he  shall  be  compelled  to 
travel  from  his  usual  place  of 
abode  to  take  such  inquisition, 
to  be  paid  by  the  treasurer  out 
of  the  borough  fund  of  such 
borough,  by  order  of  the  Court 
of  Quarter  Sessions  for  such 
borough.' 


f» 
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1847.        Quarter  SeBsions  was  to  be  obtained*    The  question  will 
Reoina       ^*  whether  that  act,  in  separating  the  two  offices,  and 
^-  providing  that  the  council  of  the  borough  shall  elect  to  the 

office,  and  the  quarter  sessions  regulate  the  payment  of  fees, 
has  rendered  the  office  of  coroner  less  an  office  within  the 
meaning  of  the  9  Anne,  c.  20,  than  it  was  before.  The 
earliest  case  to  be  found  in  the  books  on  this  subject  is  that 
of  Bex  V.  fVUHams  (a).  There  the  information  set  forth 
the  incorporation  of  the  town  of  Denbigh  by  letters  patent^ 
giving  the  corporation  power  to  have  and  hold  within  the 
borough  a  Court  of  Record,  and  alleged  the  acceptance  of 
these  letters  patent  by  the  corporation ;  and  that  by  virtue 
of  these  letters  patent,  the  said  Court  of  Record  ought  to 
have  been  held  **  before  the  biulifis  of  the  said  borough  for 
the  time  being,  or  one  of  them.**  It  then  charged  the 
defendant  with  holding  the  Court,  without  l^al  warrant, 
he  not  being  one  of  the  bailifis  of  the  borough.  After 
verdict  against  the  defendant,  and  judgment  signed  for  the 
relator's  costs,  error  was  brought ;  and  it  was  held  that  the 
relator  was  not  entitled  to  costs  under  the  9  Anne,  c.  20. 
That  case  is,  however,  not  analogous  to  the  present  There 
it  does  not  appear  that  the  Judge  of  the  Court  of  Record 
was  appointed  by  the  corporation,  or  even  that  the  bailiffi 
were;  nor  would  the  judgment  in  that  case  have  ousted 
the  party.  Mr.  Justice  Denisan  there  says,  **  The  chaige 
is  not  within  the  act  of  Parliament  of  9  Anne,  c  20.  The 
information  sets  out  the  charter,  which  gives  power  to  the 
bailifis  to  hold  this  Court  in  the  corporation :  and  it  calls 
upon  the  defendant  to  know  by  what  authority  he  held  it 
in  the  absence  of  the  bailiffs.  But  surely,  this  has  no 
relation  in  the  earth  to  the  office  of  bailiff;  nor  will  it  be 
said  that  he  could,  upon  this  information,  have  been  ousted 
of  the  office  of  bailiff.*'  Besides,  there  the  question  arose 
on  a  writ  of  error  brought  by  the  defendant  to  reverse  the 

(a)  1  Burr.  402 ;  S.  C.  1  W.  Bl.  93 ;  2  Ld.  Ken.  68. 
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judgment  of  cdels.  In  Rex  v.  WaIUs{a),  the  information  1B47. 
was  against  a  party  for  exercising  the  office  of  constable,  becina 
which  was  clearly  not  a  corporate  office.  In  Rex  v.  Hall  (J),  •• 

the  office  there  was  commissioner  of  a  Court  of  Requests 
within  the  corporate  town  of  Bristol,  which  also  is  not  a 
corporate  office.  Besides,  in  that  case,  it  does  not  appear 
e?en  that  the  right  of  appointment  of  the  commissioner 
was  io  the  hands  of  the  corporation.  The  duty  of  coroner 
is  not  merely  to  take  inquests  on  bodies.  He  is  an  officer 
to  whom  writs  are  addressed  for  various  other  matters.  It 
is  difficult  to  see  why  he  should  not  be  considered  as  much 
a  corporate  officer  as  a  recorder,  whose  duties  are  distinct 
from  a  corporate  character;  and  yet  the  latter  is  a  corporate 
officer ;  Chm.  Dig.  tit  "  Franchiie,''  (F  24>  By  statute 
Westm.  1,  3  Eklw.  1,  c.  10,  coroners  are  to  be  chosen 
throaghout  the  country;  Cam.  Dig.  tit.  **  Q^^r,"  (G  4). 
The  mayor  being  coroner,  must  therefore  have  been  coroner 
by  charter,  and  so  an  officer  of  the  corporation.  [They 
refisrred  to  7  Wm.  4,  and  1  Vict.  c.  78,  s.  3,  which  directs 
coroners  of  boroughs  to  lay  their  expenses  before  the  town 
oounciL]  At  any  rate,  if  the  Court  entertain  a  doubt  on 
the  matter,  they  will  allow  the  judgment  for  costs  to  stand, 
and  leave  the  other  side,  if  they  think  (it,  to  bring  their 
writ  of  error;  as  was  done  in  the  case  of  Rex  v.  Williams; 
and  not  conclude  the  relator  by  granting  this  rule. 

CowUng^  in  support  of  the  rule.  It  is  submitted  that 
the  office  of  coroner  is  not  an  office,  within  the  meaning 
of  the  9  Anne,  c.  20,  s.  5.  He  is  an  officer  appointed 
under  the  Municipal  Corporation  Act,  5  &  ^  Wm.  4, 
c  76,  8.  62,  by  the  town  council  of  the  borough,  and 
bolds  his  office  for  life,  unless  guilty  of  misconduct  He, 
therefore,  has  a  freehold  in  his  office,  and,  when  appointed, 
is  not  amenable  to  the  corporation.     He  need  not  be  a 


(a)  5  T.  R.  375. 

(6)  1  B.  &  C.  237 ;  S.  C.  2  D.  &  R.  341. 

VOL.  V.  8  D.   &   L. 
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member  of  the  corporation ;  nor  is  he,  under  that  statute, 
paid  by  the  corporation,  but  by  the  Court  of  Quarter  Ses- 
sions.    He  merely  exercises  his  duties  within  a  limited  dis- 
trict, which,  consequently,  is  exempted  from  county  rates. 
But  should  there  be  no  separate  Court  of  Quarter  Sessions 
for  the  borough,  then  the  coroner  for  the  county,  by 
sect.  64  (a),  is  to  act  within  the  borough ;  and  for  so  doin^ 
is  to  be  paid  as  for  inquisitions  taken  in  the  county.     So 
that  it  is  not  even  necessary  that  the  corporation  should 
have  any  coroner  at  all,  and  it  is  wholly  accidental  whether 
there  will  be  a  coroner  in  the  corporation,  which  is  complete 
without  him.     A  coroner  acts  for,  and  is  the  servant  of, 
the  Crown;  4  Inst  271.     By  sect  63  of  the  Municipal 
Corporation  Act,  he  is  to  make  his  return  of  inquisitions 
to  the  Secretary  of  State.     He  need  not  attend  corporation 
meetings.     He  is  not  bound  to  hold  inquests  on  the  bodies 
of  members  of  the  corporation,  as  distinguished  from  those 
of  other  persons.    His  duties  are  entirely  unconnected  with 
the  corporation.  He  acts  sometimes  as  a  deputy  of  the  sheriff 
The  only  pretence  for  saying  that  he  is  a  corporate  officer 
is,  that  he  acts  within  the  limits  of  the  borough,  which  is  a 
corporation.     It  is  true  that  he  is  appointed  by  the  council 
of  the  borough,  and  that  his  fees  come  out  of  the  borough 
fund ;  but  it  is  submitted  that  that  is  not  sufficient  to  give 
to  his  office  the  character  of  a  corporate  office.     The  ap- 
pointment is  not  made  in  exercise  of  a  franchise,  but  as  a 
duty  consequent  on  having  a  Court  of  Quarter  Sessi(»is. 


(a)  5  &  6  Wm.  4,  c.  76,  8.  64, 
enacts,  *'  that  in  every  borough 
in  and  for  which  a  separate  Court 
of  Quarter  Sessions  of  the  peace 
shall  be  holden  no  person  from 
and  after  the  end  of  this  present 
year  shall  take  any  inquisition 
which  belongs  to  the  office  of 
coroner  within  such  borough, 
save  only  the  coroner  for  the 
county  or  district  in  which  such 
borough  is  situated ;  and  the  co- 


roner for  such  county  or  disuict, 
for  every  inquisition  which  be 
shall  duly  take  within  any  place 
or  precinct  within  any  such 
borough,  shall  be  entitled  to  have 
such  rateable  fees  and  salary  as 
would  be  allowed  and  due  to 
him,  and  to  be  allowed  and  paid 
in  like  manner  as  for  any  other 
inquisition  taken  by  him  within 
such  county }"  &c. 
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The  office  would  probably  continue  if  the  place  were  dis^       1847. 
iraDchised.     A  constable  is  appointed  by  the  corporation,       r^^'^ 
and  is  paid  out  of  their  funds,  but  he  is  not  a  corporate  <»• 

ORIlfSllAW* 

ofiicer  (a).  So,  although  a  corporation  appoint  a  school- 
master, or  a  clergyman,  within  a  corporate  town,  and  the 
funds  out  of  which  both  are  paid  be  corporate  funds,  or  the 
advowson  of  the  living  which  the  latter  holds  belongs  to  the 
corporadon,  that  does  not  render  them  corporate  offices.  A 
county  coroner,  although  elected  only  for  a  district ;  7  &  8 
VicL  c.  92,  8.  19;  is  as  much  an  officer  of  the  Crown  as  he 
ever  was;  and  does  not  becDtne  an  officer  of  the  district. 
Soppofflng  the  borough  had  not  applied  for  a  separate 
Court  of  Quarter  Sessions,  and  there  had  been  no  coroner 
finr  the  borough  at  all,  could  the  county  coroner  acting 
within  the  borough  be  said  to  be  a  corporate  officer? 
The  Stat  9  Anne,  c.  20,  it  is  submitted,  does  not  apply  to 
all  offices  in  corporate  towns^  as  at  first  sight  might  appear 
to  be  the  case;  but  only  to  corporate  offices.  In  the  report 
of  Rex  ▼•  WilUams^  in  Lord  KenyorCB  Reports  (&),  Lord 
Mans/kid  there  says,  **  Two  questions  are  made,  first, 
whether  the  statute  judgment  be  good ;  secondly,  whether 
the  common  law  judgment  is  good.  The  first  depends 
on  a  sound  construction  of  the  stat.  9  Annc^  c.  20.  All 
corporations  consist  of  two  classes ;  the  officers,  or  magistracy^ 
and  the  bui^gesses,  or  members  who  arc  to  be  governed ; 
and  the  view  of  the  act  was  plainly  to  comprehend  both 
these ;  for,  as  before,  the  only  remedy  was  by  information 
at  the  Bang's  suit^  though,  by  the  frequent  sittings  of 
Parliament,  and  the  Crown  having  granted  out  these 
iniichises  to  some  one  or  other,  the  dispute  was  rather  of 
a  civil  nature,  between  the  contending  parties  who  had  the 
right,  than  any  wrong  done  to  the  King,  who  had  granted 
out  the  franchise:  this  act,  therefore,  puts  it,  as  near  as 
may  be,  on  the  foot  of  a  civil  action,  and  gives  costs 
according  to  the  event  of  the  suit,  that  so  the  right  between 

(a)  Eex  V.  WalUg,  5  T.  R.  375. 

{h)  2  Ld.  Ken.  6S,  73;  S.  C.  1  Burr.  402;  1  W.  Bl.  93. 
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John,  and  Thomas,  may  be  decided ;  but  does  not  extend 
to  every  usurpation  of  offices,  which  may  be  out  of  a  cor- 
».  poration,  as  stewards  of  leets,  &c.     The  act  is  uncommonly 

clear,  and  express,  as  to  this  point,  and  the  word  ^  franchise' 
in  the  title  (which  is  no  part  of  the  law,  but  only  an  epitome 
of  it,  and  rather  the  province  of  the  clerk  to  settle ;  and  is 
never  read  but  once,  nor  the  question  put  concerning  it, 
until  the  law  is  passed),  must  be  interpreted  from  the  body 
of  the  act,  which  plainly  restrains  it  to  freedoms,**  &c. 
The  report  in  Wm.  Blackstones  Reports  (a)  is  substantially 
the  same.  The  Court  has  always  put  a  strict  construction 
on  the  words  in  9  Anne,  c  20.  ^^  Places"  has  been  held 
to  mean  places  ejusdem  generis  with  those  before  enu- 
merated ;  Rex  V.  WallU  {by  In  that  case,  the  information 
was  for  exercising  the  office  of  constable  of  Birmingham ; 
and  because  Birmingham  was  neither  a  city,  town  corporate, 
or  borough,  they  held  it  could  not  come  under  the  word 
^^  place,"  which  was  not  to  be  taken  in  its  larger  sense, 
which  would  have  rendered  the  former  words  unnecessary, 
but  to  be  construed  as  extending  only  to  places  of  the 
same  kind  with  those  before  enumerated.  So  in  Rex  v. 
Richardson  (c),  which  was  on  the  construction  of  a  statute 
in  pari  materia  with  the  9  Anne,  c.  20,  the  Court  held 
that  the  **  portreeve"  of  a  "  borough,"  although  expressly 
named  in  the  act,  yet  not  being  a  corporate  officer,  was  not 
within  the  meaning  of  the  act.  In  Rex  v.  HaU{d),  the 
commissioner  of  a  Court  of  Requests  had  as  great  a  tide 
to  be  considered  a  corporate  officer  as  a  coroner  has.  These 
cases  were  all  reviewed  and  confirmed  in  an  elaborate 
judgment  of  Mr.  Justice  Bayley^  in  Rex  v.  M^Kay  {e)'y 
and,  therefore,  it  may  be  considered  as  setded  law,  that  to 
come  within  the  9  Anne,  c.  20,  it  must  be  a  corporate 
office.  Whether  a  recorder  is  a  corporate  officer,  as,  it 
is  said,  is  stated  in  Com.  Dig.  tit  ^'  Franchise^''  it  is  not 
necessary  to  discuss  \  that  is  no  authority  as  to  his  coming 

(a)  Vol.  1,  p.  93.  (rf)  1  B.  &  C.  237. 

{h)  5  T.  R.  376.  (e)  5  B.  &  C.  640  ;   S.  C.  8 

(e)  9  East,  469.  D.  &  R.  393. 
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within  the  9  Anne,  c.  20.     As  to  what  is  urged  respecting        1847. 
the  course  to  be  taken  if  the  Court  have  any  doubt,  it  is       re^I]^ 
submitted,  that  as  no  judgment  has  as  yet  been  pronounced  »• 

by  the  Court  itself  as  to  costs,  the  proper  course  would  be, 
(at  all  events,  if  the  opinion  of  the  Court  should  be  in 
fivour  of  the  defendant),  not  to  allow  any  judgment  to  be 
entered  for  the  costs,  but  to  let  the  relator  bring  his  writ 
of  error,  which  it  is  perfectly  competent  for  him  to  do.  In 
Rex  V.  fFUHams  (a),  the  judgment  for  costs  was  that  of  the 
great  Court  of  Sessions  for  the  county  of  Denbigh.  The 
ooly  course  that  could  be  pursued  in  that  case  was  for  the 
defeDdant  to  bring  a  writ  of  error. 

Cvr.  adv.  vult 

Patteson,  J. — I  have  looked  into  the  acts  of  Parliament, 
and  the  cases  which  have  been  cited,  and  whatever  may 
have  been  the  case  under  the  original  charter,  whether 
before  the  Municipal  Corporation  Act  the  coroner  was  a 
corporate  officer,  I  do  not  think  it  necessary  to  consider. 
Indeed,  I  do  not  very  well  see  how  the  question  could  ever 
arise ;  as  the  mayor  united  in  his  own  person  the  offices  of 
mayor  and  coroner,  and,  in  the  former  capacity,  he  was 
anqnestionably  a  corporate  officer.  The  Municipal  Cor- 
poration Act  has,  however,  destroyed  that  state  of  things; 
for  it  enacts,  that  wherever  a  borough  has  a  separate  Court 
of  Quarter  Sessions,  the  council  of  the  borough  may  appoint 
a  coroner;  but  where  it  has  not  a  separate  Court  of  Quarter 
Sessions,  the  coroner  for  the  county  or  district  is  to  act. 
Id  the  present  case,  the  borough  in  question  has  a  separate 
Court  of  Quarter  Sessions,  and  the  question  now  to  be 
decided  is,  whether  the  coroner  appointed  by  the  council 
of  this  borough  can  be  said  to  be  a  corporate  officer  since 
the  Municipal  Corporation  Act,  so  as  to  come  within  the 
statute  of  Anne. 

Now,  it  seems  to  me,  that  he  is  not  a  corporate  officer 
within  the  meaning  of  the  statute  of  Anne.     He  is  the 

(a)  1  Barr.  402 ;  S.  C.  1  W.  BL  93 :  2  Ld.  Ken.  68. 
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1847.        Queen's  officer,  his  duties  are  entirely  independent  of  the 
Regina       corporation,  and  although  he  is  appointed  by  the  corpora- 
^    ^-  tion,  it  does  not  make  him  their  officer. 

liiftlMBHAW 

I,  therefore,  think  that  he  is  not  entitled  to  costs  under 
the  statute  of  Anne. 

It  was  urged,  however,  that  even  should  I  be  of  this 
opinion,  I  should  yet  allow  the  relator  to  have  judgment 
for  his  costs,  and  not  preclude  him  by  this  decision,  but 
leave  the  defendant  to  bring  a  writ  of  error,  as  it  was  said 
was  done  in  the  case  of  Rex  v.  WUliams  (a) ;  but  I  see  no 
difficulty  in  pronouncing  in  favour  of  the  defendant  on  the 
present  occasion,  as  it  is  equally  open  to  the  other  side  to 
bring  a  writ  of  error,  on  the  ground  that  the  judgment  is 
wrong,  in  not  awarding  costs.  I,  therefore,  feel  bound  to 
make  the  present  rule  absolute. 

Rule  absolute. 

(a)  1  Burr.  402 ;  S.  C.  1  W.  Bl.  93 ;  2  Ld.  Ken.  68. 


Tripp  and  Another,  Executors  of  Skrine  v.  Sir 
W.  T.  S.  M ASSET  Stanley,  Bart. 

On  a  motion  to  -UROS  moved  for  leave  to  enter  up  judgment  on  a  war- 

m^t  on  an^^    rant  of  attorney  more  than  a  year  and  a  day  old. 

old  warrant  It  appeared  upon  affidavit  that  the  warrant  of  attorney 

of  attorney,  rr  r  j 

an  affidavit  was  given  by  the  defendant  to  Skrine  on  the  25th  of  July, 

ponent  has'  1844,  on  which  day  it  bore  date.     That  Skrine  died  on  the 

f^dant^'idWe  ^^^^  ^^  March,  1846,  appointing  Tripp  and  another  person 

within  three  his  czccutors.     The  application  was  made  on  the  affidavit 

months,  and  "^  * 

that  he  is  now  of  the  attorney  of  the  executors,  which  set  out  these  facts, 

Paris, ufai.  ^^^  ^^  ^  copy  of  the  warrant  of  attorney;  and  which 

^l^Tt^ilso  ^^^^^^  "  ^^^  ^^  personally  knows  that  the  said  Sir  W.T.  S. 

sute  that  his  Massey  Stanley,  Bart,  is  now  living,  this  deponent  having 

residence  there  *f  y  w  x  o 

is  unknown. 

A  party  may,  by  the  terms  of  the  warrant  of  attorney,  waive  the  necessity  of  an  affidavit 
being  made,  of  his  having  been  recently  seen  alive,  in  order  to  obtain  leave  to  enter  up  judg- 
ment after  a  year  and  a  day  have  elapsed 
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seen  him  alive,  and  having  conversed  with  him  within  the  1847. 

period  of  three  months  now  last  past ;  and  that  he  verily  ^*"^j^J      ' 

believes  the  said  Sir  W.  T.  S.  Massey  Stanley,  Bart,  did,  "nd  Another, 

shortly  after  he  this  deponent  so  saw  him,  go  to  reside,  and  9, 

that  he  does  now  reside  at  Paris^  in  the  kingdom  of  France.**  ^S^' 

Bros  submitted  that  he  was  entitled  to  his  rule,  on  the 
authority  of  Bayley  v.  Western  (a).  There  the  defendant 
had  been  seen  alive  in  England  on  the  20th  of  February, 
but  at  the  time  of  the  application  was  residing  in  France, 
aud  the  Court  granted  the  rule  in  Easter  Term. 

Patteson,  J. — There,  however,  it  appeared  upon  the 
affidavit  that  it  was  not  known  where  in  France  he  was 
living.  It  does  not  appear  here  but  that  his  residence  in 
Paris  is  well  known.  I  think  the  Court  should  have  some 
mfonnation  upon  that  point 

Bros  then  called  the  attention  of  the  Court  to  a  clause 
in  the  warrant  of  attorney,  as  it  appeared  upon  affidavit, 
which  he  submitted  dispensed  with  the  necessity  of  any 
affidavit  at  all.  The  clause  was  as  follows : — ^^  And  it 
thereby  also  declared,  that  in  order  to  enter  up  judgment 
upon  and  by  virtue  of  the  within  written  warrant  of 
attorney,  it  should  not  be  necessary  to  make  any  affidavit 
of  the  fact  of  the  said  Sir  W.  T.  S.  Massey  Stanley  being 
alive  at  or  shortly  before  the  time  of  entering  judgment,  or 
to  obtain  a  Judge's  order,  or  a  rule  of  Court  to  warrant 
such  judgment;  and  notwithstanding  the  within  written 
warrant  of  attorney  should  be  a  year  old  or  upwards  at  the 
time  of  the  entry  of  such  judgment;  any  rule  or  practice  of 
the  Court  to  the  contrary  in  anywise  notwithstanding." 

Patteson,  J. — I  see  no  reason  why  such  a  stipulation  in 
a  warrant  of  attorney  should  not  be  good.     That  a  writ  of 

(a)  7  Dowl.  601. 
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1847. 
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error  shall  not  be  brought,  is  a  common  agreement,  and  the 
Court  have  always  held  parties  to  it  (a).     You  may  take  a 


Tbipp 
and  Another,    rule, 
£zecaton,  &a 

V. 

Stanley, 
Bart 

(a)  See  Camden  v.  Edie,  1  H. 

BL  21 ;  Caies  v.  West,  2  T.  IL 

183  ;   Brown  v.  Lord  GranviUe, 

2  Dowl.  796 ;  Executors  of  Wright, 


Rule  absolute. 

Bart,  Y.  Nntt,  1  T.  R.  388.  As  to 
waiver  of  a  scire  facias  to  revive 
a  judgment,  see  Morgan  v.  £iir- 
gess,  1  DowL  850,  N.  S. 


Regina  v.  Justices  of  Lancashire. 


was  a  married 
woman,  and 
whoae  husband 
bad  deserted 
her,  was  re- 
moved, under 
an  order  of 
removal,  to 
the  place  of 
her  maiden 
settlement, 
on  the  26th 
of  September, 
1846.     An 
appeal  was 
entered  and 


(BUTLEY  V.   AsHTON-UNDER-LyNB). 

A  pauper,  who  A  RULE  had  been  obtained  in  last  Easter  Term,  calling 
on  the  justices  of  the  peace  for  the  county  of  Lancaster,  to 
shew  cause  why  a  mandamus  should  not  issue,  directed  to 
them,  commanding  them  to  enter  continuances  and  hear 
an  appeal  against  an  order  under  the  hands  and  seals  of 
two  justices  of  the  county,  for  the  removal  of  Elizabeth 
Leonard,  the  wife  of  Matthew  Leonard,  and  their  three 
children,  from  the  parish  of  Ashton-under-Lyne,  in  the 
county  of  Lancaster,  to  the  township  of  Butley,  in  the 
county  of  Chester ;  upon  notice  of  the  rule  to  be  given  to 

respited  at  the   jjig  g^jj  justices,  and  also  to  the  churchwardens  and  over- 

Michaelmas  ' 

Sessions.  secrs  of  the  poor  of  the  said  parish  of  Ashton-under-Lyne, 

The  appellant  ^  ^  ^  "^ 

township,  on      or  some  ot  tnem. 

the  1st  of 

December  following,  obtained  a  warrant  for  the  arrest  of  the  husband,  who  was  not  apprehended 
till  the  24th  of  that  month,  and,  consequently,  too  late  to  give  notice  of  appeal  for  the  Epiphanv 
Sessions.  At  those  sessions,  however,  the  appellant  parish  appeared  and  asaed  to  have  the  appeal 
respited,  on  statement  of  these  facts,  to  the  Easter  Sessions.  The  Epiphany  Sesnoos  havioff 
called  the  respondents  before  them,  and  heard  their  objections,  namely,  that  no  notice  of  appeal 
having  been  given,  the  sessions  had  no  power  to  respite  the  case ;  and,  that  even  if  they  bad, 
they  would  not  consider  the  circumstances  such  as  to  call  upon  them  to  eiercise  it ;  made  an 
order  respiting  the  appeal  to  the  E^ter  Sessions,  on  payment  of  the  costs  of  the  day  by  the 
appellants,  wiUiout  prejudice  to  the  objection  of  want  of  notice  of  appeaL  A  valid  notice  of 
appeal  was  given  for  the  Easter  Sessions,  and  on  the  case  being  called  on,  the  objection  was 
renewed,  that  no  notice  had  been  e^ven  for  the  Epiphany  Sessions ;  and  the  sessiont  decided 
that  the  objection  was  fatal :  Held,  that  the  Epiphany  Sessions  had  clearly  power  to  respite,  if  in 
their  discretion  they  thought  fit ;  and  that  they  must  be  taken  to  have  exercised  their  discretion, 
reserving  the  question  of  their  power ;  that  the  Easter  Sessions  had  therefore  decided  wrongly ; 
and  that  a  mandamus  would  lie  to  the  sessions  to  enter  continuances  and  hear  the  appeaL 
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It  appeared  upon  the  affidavits  in  support  of  this  rule,  1847* 
that  on  the  2nd  of  September,  1846,  an  order  was  made,  Regina 
under  the  hands  and  seals  of  two  justices  of  the  county  of     .    f*      . 

•^  •'  ^  Justices  of 

Lancaster,  for  the  removal  of  Elizabeth  Leonard,  the  wife  Lancabhiee. 
of  Matthew  Leonard,  and  their  three  children,  from  the 
parish  of  Ashton-under-Ljne,  in  the  county  of  Lancaster, 
to  the  township  of  Budey  in  the  county  of  Chester.  The 
examination  of  Elizabeth  Leonard,  upon  which  the  order 
proceeded,  and  a  copy  of  which  was  annexed  to  the  affi- 
davitSy  shewed  that  the  township  of  Butley  was  her  maiden 
settlement,  that  her  husband  had  deserted  her,  and  that  she 
did  not  know  where  his  settlement  was.  The  female  pauper 
and  her  children  were  removed  under  this  order,  on  the 
26th  of  September,  to  the  appellant  township.  The  over- 
seers of  the  poor  of  the  appellant  township,  believing  the 
settlement  of  the  said  Matthew  Leonard  to  be  in  Liverpool, 
by  his  having  been  bom  and  having  served  an  apprentice- 
ship there,  entered  and  respited  an  appeal  against  the 
order  at  the  quarter  sessions  held  by  adjournment  at  Salford 
in  and  fi)r  the  said  county  of  Lancaster,  on  the  26th  day 
of  October,  1846;  which  were  the  first  sessions  after  the 
removal  of  the  paupers.  That  from  the  time  of  such 
removal,  immediate  steps  were  taken  and  every  possible 
exertion  was  made  for  the  discovery  of  the  said  Matthew 
Leonard;  a  police  officer,  with  a  warrant  for  his  appre- 
hension granted  under  the  Vagrant  Act,  for  neglect  of 
&mily,  having  been  in  search  of  him  in  several  towns  in 
Lancashire,  where  he  had  been  heard  of;  but  he  was  not 
apprehended  until  the  24th  of  December,  1846,  which  was 
too  late  to  give  the  notice  and'  grounds  of  appeal  for  trial 
at  the  following  Epiphany  Sessions.  That  the  said  over- 
seers of  Butley  could  not  obtain  the  necessary  facts  and 
evidence  in  support  of  the  appeal  in  the  absence  of  the 
said  Matthew  Leonard.  That  at  the  Epiphany  Sessions 
held  by  adjournment  at  Salford  aforesaid,  in  and  for  the 
sud  county  of  Lancaster,  on  the  11th  day  of  January,  1847j 
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1847.        an  application  was  made  to  the  Court  by  the  appellants  to 
'"T"*^'^      '    adjourn  the  appeal  on  an  affidavit  stating  the  above  facts, 
f-  a  copy  of  which  was  annexed  to  the  affidavits.      That 

Lancashire,  the  Court  directed  the  application  to  be  renewed  on  the 
13th  day  of  January,  and  that  in  the  mean  time  notice 
thereof  should  be  given  to  the  respondents ;  and  which 
notice,  with  a  copy  of  the  said  affidavit,  was  accordingly 
the  same  day  given  to  the  respondents'  attorney;  and 
they  on  the  said  13th  day  of  January  appeared  by  their 
counsel  at  the  same  last  named  sessions  and  opposed  the 
application  for  adjournment,  on  the  grounds  that  the 
applicants  having  given  no  notice  of  appeal,  the  Court 
had  no  power  to  adjourn  it;  but  the  Court  saying  the 
application  was  reasonable,  did  adjourn  the  appeal  oo 
payment  by  the  appellants  to  the  respondents  of  the 
costs  of  the  day.  That  such  costs  of  the  day  were  taxed 
at  2L  14«.  6d.,  and  were  paid  by  the  appellants  to 
the  respondents  on  or  about  the  20th  day  of  February. 
That  notice  and  grounds  of  appeal  were  served  by  the 
appellants  on  the  respondents,  on  the  20th  day  of  March, 
for  trial  at  the  Easter  Sessions,  being  fourteen  clear  days 
from  the  commencement  of  such  last  named  sessions, 
holden  by  adjournment  at  Salford  aforesaid,  in  and  for 
the  said  county  of  Lancaster.  That  on  the  12th  day  of 
April,  the  appeal  was  duly  entered  for  trial,  and  being 
called  on  on  the  14th  day  of  April,  at  such  adjourned 
sessions,  the  respondents'  counsel  required  the  appellants 
to  prove  service  of  their  notice  and  grounds  of  appeal, 
and  they  did  prove  the  service  thereof  on  the  said  20th 
day  of  March.  That  the'  respondents'  counsel  then  re- 
newed the  objection  made  at  the  former  Epiphany  Sessions, 
that  as  no  notice  of  appeal  had  been  given  prior  to  those 
sessions,  the  Court  had  no  power  to  adjourn  the  appeal  to 
the  last  sessions;  and  the  Court  being  of  this  opinion, 
refused  to  hear  the  appeal,  and  confirmed  the  order  of 
removal. 
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The  following  was  a  copy  of  the  order  made  bj  the        1847. 
Epiphany  Sessions : — "  At  the  General  Quarter  Sessions,"       Begima 
&C.     **The  appeal  of,"  &c.     "The  same  appeal  is  by  this     j    ^'    ^i 
Court  req)ited  and  adjourned   until    the   next   General   Lancashi&e. 
Quarter  Sessions  of  the  Peace  here  to  be  holden  by 
adjournment,  on  payment  of  costs  of  the  day  by  the  said 
appellants  to  the  siud  respondents." 

The  affidavits  in  answer  stated,  that  the  warrant  for  the 
apprehension  of  Matthew  Leonard  was  not  taken  out  till 
the  Ist  of  December,  1846.  That  the  practice  at  the 
Lancashire  Sessions  required  fourteen  days'  notice  in  cases 
of  appeals  against  orders  of  removal  That  at  the  Epiphany 
Sessions,  after  aigument  as  to  the  sufficiency  of  the  affi- 
davits on  which  the  motion  to  respite  was  made,  the  Court, 
with  the  assent  of  the  appellants'  counsel,  directed  that  the 
appeal  should  be  further  respited  till  the  ensuing  sessions, 
and  that  the  further  respite,  or  the  accepting  the  costs  of 
tbe  day  by  the  respondents,  shoidd  not  preclude  or  preju- 
dice them,  when  the  appeal  should  be  called  on  at  the 
subaequent  sessions,  from  taking  advantage  of  the  objection 
then  made,  that  no  notice  of  appeal  had  been  given  prior 
to  the  Epiphany  Sessions ;  but  that  they  should  be  at  full 
liber^  to  avail  themselves  of  such  objection  (a). 

Tawfuend,  on  behalf  of  the  overseers  of  the  parish  of 
Ashton-under-Lyne,  now  shewed  cause.  The  sessions  acted 
rightly  in  dismissing  this  appeal,  and  this  Court  will  not 
interfere  with  their  decision.  The  question  would  have 
been  different  had  the  Epiphany  Sessions  undertaken  to 
deal  with  the  objection ;  but  all  that  that  sessions  did  was 

(a)  An  objection  was  raised  ia  dence  to  import  into  it  other  terms 

the  coarse  of  the  argument  that  than  those  which,  on  the  face  of 

the  entry  of  the  order  of  the  it,  it   contained.     But   nothing 

Epiphany    Sessions    upon    the  turned  upon  this  objection,  as 

sessions    books   was   conclusive  eventually     the    question     was 

evidence  of  what  that  order  was,  argued  as  if  the  whole  facts  were 

and  that  it  was  not  competent  to  before  the  Court, 
the  reepondents  to  adduce  evi* 
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1847.       to  reserve  the  question  for  the  consideration  of  the  Easter 
Regina      Sessions.     The  Easter  Sessions,  therefore,  by  the  consent 
f-  of  the  appellants,  were  as  competent  to  deal  with  the 

LANCA8HIK&  objection  as  the  Epiphany  Sessions  were.  Being  so,  they 
have  held  the  objection  fatal  It  is  shewn  that,  by  the 
practice  of  the  sessions,  fourteen  days'  notice  of  appeal  was 
required  to  be  given.  If  a  less  notice  had  been  given  in 
the  present  case,  and  the  sessions  had  held  it  sufficient,  this 
Court  would  not  have  interfered ;  for  the  sessions  are  the 
proper  judges  of  their  own  rules  of  practice.  In  Reff, 
V.  TJie  Justices  of  Mantgameryshire  (a),  it  was  so  held, 
and  that  this  Court  will  not  interfere  with  their  deter- 
minations respecting  them,  unless  the  rules  on  which  they 
have  acted  are  so  unreasonable  as  to  be  illegal  In  that 
case,  the  sessions  required  twenty-eight  days'  notice  of  trial 
in  cases  of  respited  appeals,  although  the  notice  usually 
required  varies  from  five  to  fourteen  only ;  and  this  Court 
refused  to  interfere.  Here  no  notice  at  all  was  given,  and 
therefore  the  sessions  might  clearly  have  refused  to  hear 
the  appeal  The  late  case  of  Reg.  v.  Justices  of  Somerset- 
shire  (ft),  shews  that  when  the  justices  have  decided  on  a 
preliminary  point  which  is  a  question  of  fact,  this  Court 
will  not  interfere.  It  is  by  no  means  clear  that  this  was  a 
proper  case  for  any  indulgence,  even  if  the  sessions  had 
been  disposed  to  grant  it  The  appellants  did  not  take  out 
a  warrant  for  the  apprehension  of  the  husband  till  the 
1st  of  December.  They  might  have  given  notice  at  the 
Epiphany  Sessions  of  their  intention  to  apply  for  a  further 
respite  of  the  appeal ;  although  they  had  not  succeeded  in 
apprehending  the  husband.  He  referred  to  NoL  Poor 
Lawiy  p.  519,  525,  4th  ed 

Pcuhley^  in  support  of  the  rule.     It  is  clear  that  the 
Epiphany  Sessions  meant  to  exercise  their  discretion  in  the 


(a)  Ante^  yo\,  3,  p.  11 9. 

(ft)  Since  reported,  aiUe^  vol  4,  p.  741. 
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appeUantB*  &vour,  provided  they  had  the  power;  and  the  1847. 
onlj  objection  which  cotild  have  been  reserved  to  the  re-  regina 
spondents  would  be  as  to  the  power  of  the  sessions  to  adjourn  j  ^'  # 
the  appeaL  The  Easter  Sessions,  therefore,  proceeded  on  the  LAMCAsuiai. 
ground  that  the  Epiphany  Sessions  had  no  power  to  adjourn 
the  appeal,  where  no  notice  of  appeal  had  been  previously 
^ven ;  and  in  so  doing,  it  is  submitted,  they  were  clearly 
mistaken,  and  this  Court  will  correct  their  error.  In  Bex  v. 
Ju9tiee$  of  Gloucestershire  (a),  it  was  held  that  justices  were 
bound  to  receive  an  appeal  against  an  order  of  removal  if 
oflfisred  at  the  next  sessions,  although  no  notice  of  appeal 
has  been  given.  There  the  reason  assigned  was  that  the 
appellants  had  not  been  able  to  get  their  witnesses  ready,  till 
it  was  too  late  to  give  such  notice ;  and  the  sessions  having 
refused  to  receive  the  appeal  and  adjourn  the  consideration 
of  it  till  the  following  session,  this  Court  granted  a  manda- 
mus to  compel  them  to  receive  it.  That  case  is  expressly 
in  point  as  shewing  that  the  Epiphany  Sessions  had  not 
only  the  power,  but  were  bound  to  adjourn  the  appeal 
under  the  circumstances.  In  Rex  v.  The  Inhabitants  of  Kim," 
boUan  (b),  the  statement  of  grounds  of  appeal  had  been 
served  upon  the  attorney  of  the  respondents  instead  of 
upon  the  overseers,  and  it  was  held  that  the  sessions  might, 
if  they  thought  fit,  adjourn  the  appeal ;  such  power  being 
incident  generally  to  them  as  a  Court,  except  where  taken 
away  by  statute.  The  cases  of  Rex  v.  The  Inhabitants  of 
ThackweU  (c),  and  of  Reg.  v.  Justices  of  London  (d),  also 
establish  the  power  of  the  justices  to  adjourn  the  appeal. 
The  cases  of  Reg.  v.  Justices  of  Montgomeryshire^  and 
Beg.  V.  Justices  of  Somersetshire^  which  have  been  relied 
on  by  the  other  side,  were  questions  as  to  how  far  this 
Coiurt  would  interfere  with  the  discretion  of  the  sessions  in 

(a)  1  Dougl.  191.  &  R.  61. 

(ft)  6  A.  &  £.  603;  S.  C.  1  N.  {d)  2   Car.,    Ham.    &  Allen's 

&  P.  606.  New  Sess.  Cas.  p.  410. 
(c)  4  B.  &  C.  62 ;  S.  C.  6  D. 
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ia47.       administering  rules  of  practice;  not  as  here,  whether  it  is 
Reoina      ^^^  competent  to  define  their  jurisdiction. 

Justicef  of 
Lancashibk.  Cur,  adv.  vulL 

Patteson,  J. — This  Was  an  application  for  a  mandamus 
to  compel  the  justices  of  the  county  of  Lancaster  to  enter 
continuances  and  hear  an  appeal  against  an  order  of 
removal. 

The  facts  appear  to  be  simply  these.  The  order  of 
removal  was  made  on  the  2nd  of  September,  1846,  and  no 
notice  of  appeal  having  been  given,  the  removal  of  the  female 
pauper  took  place  on  the  26th  of  the  same  month.  The  next 
sessions  were  held  on  the  19th  of  October.  The  appellants 
gave  no  notice  of  appeal  for  those  sessions,  nor  were  they 
bound  to  do  so ;  but  they  entered  and  respited  the  appeal  at 
those  sessions.  Up  to  this  time,  therefore,  every  thing  was 
regular.  Then  it  appears  that  without  any  notice  of  appeal 
being  given  by  them,  and  in  the  absence  of  the  respondents, 
the  appellants  applied  at  the  Epiphany  Sessions  to  have  the 
appeal  respited ;  and  they  did  this  on  an  affidavit  that 
Matthew  Leonard,  the  husband  of  the  pauper,  had  ab- 
sconded, and  that  they  had  not  been  able  to  apprehend 
him  till  the  24th  of  December;  consequently,  too  late  to 
give  a  notice  of  appeal  for  those  sessions.  It  appeared, 
however,  that  they  had  not  applied  for  a  warrant  till  the 
1st  of  December*  The  Court  of  Quarter  Sessions  thought 
it  was  not  reasonable  to  respite  the  appeal,  without  hearing 
what  the  respondents  had  to  say  on  the  subject.  I  appre- 
hend that  it  cannot  be  disputed  that  the  Epiphany  Sessions 
had  the  power  to  respite  the  appeal,  if  they  in  their  dis- 
cretion thought  fit ;  but  that  they  were  not  bound  to  do  so. 
It  was  not  a  matter  of  right  on  the  part  of  the  appellants, 
but  of  discretion  with  the  sessions.  They  accordingly 
directed  the  matter  to  stand  over,  and  that  notice  should  in 
the  mean  time  be  given  to  the  respondents.     On  a  subse- 
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qoent  day  in  the  same  sessionsy  the  matter  was  again  gone        1847. 

into,  both  parties  attending.     It  was  then  objected  by  the     ^"^'^ 

respondents  that  the  sessions  had  no  power  to  respite  the  ,«• 

appeal,  because  no  notice  of  appeal  previous  to  the  sessions   Lancashire. 

had  been  given  to  the  respondents ;  and  that  even  if  they 

had,  they  would  not  consider  the  circumstances  such  as 

to  call  upon  them  to  exercise  it     The  sessions  then, 

after  hearing  both  parties  and  upon  affidavits  of  the  &cts 

which  have  been  stated,  came  to  the  decision,  with  the 

consent  of  both  sides,  that  the  appeal  should  be  respited  to 

the  Easter  Sessions,  without  prejudice  to  the  objection  to 

the  want  of  notice  of  appeal.    At  the  Blaster  iSessions,  upon 

the  appeal  being  called  on,  the  appellants  were  required  to 

prove  their  notice  of  appeal,  and  they  proved  a  notice  of 

q)peal  for  the  Easter  Sessions,  which  had  been  served 

on  the  20th  of  March.     It  was  however  insisted  bv  the 

respondents  that  a  notice   of  appeal   for  the    Epiphany 

Sessions  also  ought  to  have  been  given. 

I  have  read  over  the  affidavits  and  considered  them  fully, 
aod  I  am  of  opinion,  that  the  Epiphany  Sessions  had  the 
intention  to  respite  the  appeal  if  they  had  the  power;  and 
I  am  satisfied  that,  at  the  Blaster  Sessions,  no  dispute  was 
raised  as  to  the  discretion  of  the  Epiphany  Sessions  in 
granting  the  application,  but  only  as  to  their  power.  That 
being  so,  and  the  sessions  having  decided  wrongly  in 
holding  the  Epiphany  Sessions  had  not  the  power  to 
respite   the  appeal,  the  rule  for  a  mandamus  must  be 

absolute. 

Rule  absolute. 
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1847. 

Doe  dem.  Col  v.  Roe. 

In  an  crjucu       jUaNCJE  moved  for  judgment  against  the  casual  ejector^ 
the  4  Geo.  2,    ^  AQ  action  of  ejectment  under  the  4  Geo.  2,  c  28. 
tibe^^m^^         '^^  affidavits  in  support  of  the  rule  were  made  by  Robert 
•re  kept  locked,  Sp^ticer,  an  auctioneer  and  appraiser^  and  Geonre  Saunders, 

and  access 

refused  bj  the  clerk  to  the  attorneys  of  the  lessor  of  the  plaintiff.  The 
JJ^ot/kT*"  auctioneer  stated,  that  **  having  been  directed  to  distrain 
^  it  cannot     ^j^^  nroQ^g  ^nd  chattels  to  be  found  on  the  premises  in  the 

be  ascertained  ^  '^ 

whether  there  occupation  of  J.  EL  Hcmbury,  situate  in  Ballard's  Lane, 
distress  thereon  Finchley,  in  the  county  of  Middlesex,  being  the  premises 
^datit  sti^ing  so^gtt  to  be  recovered  in  the  above  action,  he,  on  the  28th 
those  facts  is  jgy  of  October  last,  attended  on  the  said  premises,  for  the 
positiye,  if  it  purpose  of  making  such  distress,  when  he  was  unable,  not- 
onlj,  that  there  withstanding  he  used  every  exertion  in  his  power  legally 
^^^n*Se  ^  ^^  ^>  ^^  obtain  admission  to  the  said  premises,  for  the 
P^®i>usea.  purpose  of  making  such  distress;  and  he  was  then  informed 

by  a  boy  who  was  working  in  the  garden  appurtenant  to 
and  forming  part  of  the  said  premises,  that  the  same  were 
locked  up,  and  that  the  said  boy  had  not  the  key  thereof, 
and  was  unable  to  give  him  admission  thereto."  "  That  he 
again  attended  for  the  like  purpose  on  the  29th  of  October 
last,  when,  on  ringing  the  bell  attached  to  the  premises, 
the  same  boy  came  from  the  back  part  of  the  premises  to 
answer  this  deponent;  when  this  deponent  required  and 
demanded  to  be  admitted  into  the  said  premises,  in  order 
to  ascertain  if  any  sufficient  distress  was  to  be  found  therein, 
and  for  the  purpose  of  making  such  distress  as  aforesaid; 
but  the  said  boy  refused  to  admit  this  deponent,  saying 
that  he  had  not  the  key  of  the  premises.  That  the 
deponent,  on  the  day  last  aforesaid,  repeatedly  rung  the 
bell  attached  to  the  premises,  and  used  every  exertion  to 
obtain  admission  thereto ;  but  was  unable  to  do  so."  The 
other  deponent,  R.  Saunders,  who  went  for  the  purpose 
of  serving  the  declaration  and  notice,  deposed  to  similar 
attempts  to  obtain  admission  on  the  premises  without  effect; 
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that  the  gate  was  kept  locked,  and  no  one  answered  the  1847. 
riling  or  knocking  at  the  gate ;  that  he  was  informed  by  jooedomT 
the  neighbours  and  the  policeman  on  duty  that  it  was  no  ^^^ 
use  ringing  or  knocking  at  the  premises,  for  the  inmates  Hob. 
of  the  premises  were  not  in  the  habit  of  answering  any 
apidicants  at  the  gate  of  the  said  premises  when  they  ^^ere 
at  home.  That  on  one  occasion,  he  was  told  by  the  tenant 
of  the  adjoining  premises  that  the  said  J.  H.  Hembury  was 
actnaUy  in  the  premises  at  the  time;  and  that  he  waited 
in  fiont  diereof  for  upwards  of  two  hours,  after  having 
repeatedly  rung  and  knocked  without  being  answered, 
without  avaiL  That  he  a£Szed  the  declaration  and  notice 
en  the  door  of  the  premises.  ''  And  this  deponent  further 
saith,  that  he  verily  believes  that  on  the  said  28  th  day  of 
October  last,  and  that  at  the  time  when  this  deponent 
80  as  aforesaid  affixed  the  said  declaration  and  notice  on 
the  door  of  the  said  premises,  there  was  no  sufficient 
distress  to  be  found  upon  the  said  premises  countervailing 
the  said  arrears  of  rent  then  due.'*  The  affidavits  con- 
tained all  the  other  requisite  facts  to  bring  the  case  within 
the  statute. 

Hamce.  The  difficulty  suggested  in  this  case  is,  that  the 
affidavit  should  have  sworn  positively  and  in  express  terms 
that  there  was  no  sufficient  distress  on  the  premises  (a). 
But  it  is  submitted,  that  when  the  premises  are  kept  locked 
Qp,  and  access  to  them  not  permitted,  to  see  whether  in 
fitft  there  is  a  sufficient  distress,  such  an  affidavit  cannot 
with  any  reason  be  demanded.  In  Doe  d.  Chippendale  V. 
Dywn  {b\  Lord  Tenterden  interprets  the  words  of  the 
ttatute  **  no  sufficient  distress  was  to  be  found''  to  be  ^^  no 
sufficient  distress  which  can  be  got  at."  His  Lordship 
there  says,  ^  In  this  case  the  doors  are  locked  up,  so  that 
the  landlord  cannot  get  on  the  premises  to  distrain :  there 

(a)  See  Rees  v.  King,  cited  in  1  Dowl.  180,  N.  S. 
2  B.  &  B.  514 ;  Doe  y.  Roe,  2  (b)  M.  &  M.  77* 
Dowl.  413 ;  Doe  d.  Hicks  v.  Roe, 

VOL.   V.  T  D.   &  L. 
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1847. 


Doe  dcm. 
Cox 

V. 

Rob. 


is,  consequently,  no  sufficient  distress,  for  there  is  no  avail- 
able distress  at  all."  Here  the  parties  in  possession  of  the 
premises  prevent  the  possibility  of  a  search  being  made,  by 
refusing  admittance  on  the  premises. 


Patteson,  J. — I  think  you  shew  enough  to  entitle  you 
to  judgment  (a). 

Rule  granted. 


id)  In  Doe  d.  Green  v.  Roe, 
Bail  Court,  M.  T.  1844,  a  rule 
ni8i  only  was  granted,  by  the 
same  learned  Judge,  in  a  case 
where  the  affidavit  shewed  that 
the  premises  were  kept  shut,  and 


were  nnoccupied;  but  did  not 
shew  that  the  parties  were  ob- 
structed in  their  search,  or  even 
contain  a  statement  of  a  belief 
that  no  sufficient  distress  existed. 


CooKE  V,  Wright. 

Ju  0RTE8CUE  moved,  on  the  return  of  a  writ  of  habeas 
corpus  ad  satisfaciendum,  to  charge  the  defendant  in  exe- 
cution in  the  above  suit. 

Lush^  on  behalf  of  the  defendant,  prayed  that  the  Court 
would  direct  the  motion  to  stand  over  till  an  opportunity 
had  been  afforded  of  discussing  a  rule,  which  he  now  moved 
for,  to  set  aside  the  warrant  of  attorney  herein,  and  all 
subsequent  proceedings,  or  the  judgment  signed  herein, 
and  all  subsequent  proceedings;  on  the  ground  that  there 
was  no  consideration  for  giving  the  warrant  of  attorney, 
and  that  the  judgment  thereon  had  been  signed  ag^nst 
good  faith,  and  contrary  to  and  in  violation  of  the  agree- 
ment made  between  the  parties  on  the  execution  of  the 
Such  facts  are    warrant  of  attorney. 

the  proper 
grounds  of  a 

substantive  motion  to  set  aside  the  warrant  of  attorney  and  judgment  and  subsequent  pro- 
ceedings, and  to  discharge  the  defendant  out  of  custody. 

The  Court  will,  therefore,  not  postpone  the  motion  to  charge  the  defendant  in  ezccntioD» 
until  the  other  rule  comet  on  to  be  discussed. 


It  is  no  cause 
to  shew  against 
a  motion  to 
charge  a  de- 
fendant in 
execution, 
who  has  been 
brought  up 
on  a  writ  of 
habeas  corpus 
ad  satisfaci- 
endum, that 
the  warrant 
of  attorney 
on  which  the 
judgment  has 
been  signed, 
was  given 
without  con- 
sideration, 
and  the  judg- 
ment  signed 
in  breacn  of 
cood  faith. 


9. 

Wright. 
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Fartescue  sobmitted  that  the  defendant  conld  not  be  1847. 
heard  to  shew  cause  against  this  rule,  which  was  one  of  Cookb 
course.  It  was  competent  to  the  defendant  to  move  for 
his  discharge  afterwards  on  these  grounds. 

[Master  Bunce  stated  that  the  motion  to  charge  defendant 
in  execution  was  a  motion  of  course ;  and  that  the  motion 
of  Mr.  Ltish  should  be  an  independent  one^  to  discharge 
the  defendant  out  of  custody  as  to  this  execution.] 

It  being  clear  that  no  further  expense  was  incurred  by 
80  doing, 

Forieseue  accordingly  took  his  motion, 

And  Lush  took  a  rule  nisi  to  set  aside  the  warrant  of 
attorney,  and  all  subsequent  proceedings,  or  the  judgment 
and  all  subsequent  proceedings;  and  why  the  defendant 
should  not  be  discharged  out  of  the  custody  of  the  keeper 
of  the  Queen's  Prison,  as  to  the  execution  in  the  above 
action  (a). 

(a)  Cor.  Patteson,  J. 


Ex  parte  Grey. 

J^ RENTICE  moved  that  an  attorney  of  the  name  of  The  Court 
Grey  might  be  admitted  to  take  out  his  certificate.     The  ^low  an  at- 
^plication  was  not  opposed;  and  the  only  difficulty  arose  tomy  totake 
upon  the  applicant's  own  affidavit,  by  which  it  appeared  tificate,  where 
that,  eighteen  years  ago,  he  had  been  tried  and  convicted  that  he  had 
on  an  indictment  for  a  conspiracy,  in  concerting  a  fiat  in  g^hy  on"an 

indictment  for 
a  conspiracy 
to  procure  a  fiat,  and  had  been  sentenced  to,  and  had  undergone,  eighteen  months*  imprison- 
ment ;  although  the  motion  was  unopposed,  and  the  fact  appeared  only  on  hu  own  amdavit, 
tnd  he  swore  he  was  not  guilty  of  the  offence ;  and  it  had  occurred  eighteen  years  ago,  since 
whksh  time  ho  had  been  engaged  as  law  clerk  in  the  offices  of  sereral  attorneys. 

T  2 
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Ex  parte 
Grky. 


bankruptcy,  and  had  been  sentenced  to  eighteen  months' 
imprisonment,  which  he  had  undergone.  That  Chief 
Justice  Abbott,  before  whom  he  had  been  tried,  had  said, 
in  his  charge  to  the  jury,  that  there  was  no  concluave 
evidence  against  him ;  and  that  a  new  trial  had  been  moved 
for  and  only  refused  on  a  technical  ground.  That  since 
that  time  down  to  the  present,  he  had  been  engaged  as 
law  clerk  in  the  employment  of  several  attorneys,  of  whom 
three  or  more  were  named.  He  positively  swore  that  he 
was  not  guilty  of  the  offence  for  which  he  had  been  tried. 
Under  these  circumstances,  after  so  great  a  lapse  of  tim^ 
and  when  he  gave  this  full  information  respecting  himself, 
giving  the  name  of  the  attorney  who  conducted  the  pro- 
secution, so  that  every  inquiry  might  be  made,  and  oppor- 
tunity of  opposition  offered  to  this  motion,  it  was  submitted 
that  the  Court  would  permit  him  to  renew  his  certificate. 
There  was  no  case  at  all  in  point  upon  this  application; 
but  the  visiting  him  now  with  the  consequences  of  that 
offence,  by  refusing  him  his  certificate,  would  be  very  much 
the  same,  as  if,  supposing  he  had  taken  it  out  every  year,  it 
should  now  be  sought  to  take  a  step  against  him  for  the 
by-gone  offence ;  which,  according  to  an  Anonymous  case  (a), 
could  not  be  done. 


Erle,  J. — I  think  it  my  duty  to  refuse  this  application. 
There  was  a  case  in  the  full  Court  in  the  present  Term,  in 
which  a  somewhat  similar  application,  under  circumstances 
in  certain  respects  more  favourable  than  the  present,  was 
made,  and,  after  consultation  amongst  the  Judges,  refused  (6). 


(a)  1  Dowl.  174. 

(b)  His  Lordship  probably  re- 
ferred to  the  case  of  Ex  parte 
Macey  (not  yet  reported),  where 
an  attorney  was  charged  with 
having,  in  the  conduct  of  a 
certain  cause,  offered  a  bribe 
to  a  witness  to  depose  to  a 
particular  fact.  The  matter  was 
referred  to  the  Master  to  report 


upon,  and  on  his  report  that  the 
charge  was  true,  the  attorney 
was  ordered  to  be  struck  off*  the 
roll.  On  the  first  day  of  the 
present  Term,  Sir  F.  KeUy  moved 
to  rescind  the  rule  striking  him 
off*  the  roll ;  and  the  Court,  after 
taking  time  to  look  at  the  affi- 
davits, refused  the  application. 
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The  jurisdiction  of  this  Court  is  exercised  not  only  with        1847. 
a  view  to  maintain  honesty  and  uprightness  in  the  conduct      Expwte 
of  its  officers ;  but  we  have  also  to  look  at  the  penal  con-        ^i^^- 
sequences  with  which  offences  are  visited,  in  order  that 
persons  may  not  hope,  after  committing  crimes,  that  they 
can  come  here,  at  however  long  an  interval,  and  ask  to  be 
dischaiged  from  the  consequences  attendant  upon  their 
GommissioQ. 

There  are,  no  doubt,  very  many  degrees  of  guilt  in  a 
omspiracy  to  procure  a  fiat;  but  many  cases  might  be 
imagined  in  which  persons  might,  by  so  doing,  be  guilty 
ci  the  most  odious  offence. 

Without,  however,  going  into  that  question,  it  seems  to 
me,  that  notwithstanding  what  is  said  about  Chief  Justice 
Abbotts  opinion  as  to  this  person's  guilt,  the  offenoe  in  that 
learned  Judge's  opinion  was  of  that  serious  character,  and 
he  entertained  so  slight  a  doubt  of  the  correctness  of  the 
verdict,  that  he  thought  it  necessary  to  sentence  the  party 
to  the  severe  punishment  of  eighteen  months'  imprison'* 
ment. 

It  seems  to  me  that  it  would  be  highly  inconvenient,  if 
after  so  great  a  lapse  of  time,  and  after  the  solemn  inquiry 
then  had,  the  applicant  could  come  here  now  and  question 
the  propriety  of  that  sentence. 

Motion  refused  (a), 

(a)  See  /»  re  Kwff,  S  Q.  B.  129. 
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1847. 

Smith  v,  Wetherell,  Clerk. 

Under  tbo  A  RULE  had  been  obtained  in  Trinity  Term  last,  calling 

c  1[io^^55  "P^*^  ^^^  Bishop  of  Peterborough,  on  notice  of  this  rule  to 

a  vesting  order  be  given  to  his  secretary ;  and  upon  Samuel  Stuiigis,  pro- 

appointing  an  tisional  assignee   of  the  estate   and   effects  of  insolvent 

the  prhwner.  debtors  in  England,  upon  notice  of  this  rule  to  be  given 

^°P"""*°^  to  him  or  his  attorney;  respectively  to  shew  cause  why  the 

within  the  sequestration  mentioned  in  the  certificate  of  the  said  bishop 

that  section.  to  have  been  issued  on  behalf  of  the  said  Samuel  Sturgis 

visional'as^  should  not  be  set  aside ;  and  why  the  said  bishop  should  not 

signeeofan  forthwith  proceed  to  execute  the  writ  of  seqnestrari  facias 

insolvent  pri-       ,  ,*^,  ,  •ji«i  1.11 

soner,  in  whom  issued  in  this  action ;  and  why  the  said  bishop  should  not 
effects  of  such  forthwith  pay  over  to  the  plaintiff  the  sum  of  114t  in  the 
prisoner  are       g^y  certificate  mentioned 

vested  by  an 

order  of  the  It  appeared  from  the  affidavit  in  support  of  the  rule,  that  a 

Debtors' Court,  judgment  was  obtained  against  the  defendant  in  the  present 
Vicrd  no.  action  on  the  9th  of  March,  1846,  for  107L  I7s.  Sd.  debt,  and 
s.  37,  may        9/^  iQg^  costs.     That  on  the  4th  of  July  in  the  same  year,  a 

therefore  apply         ^  ■  ^        ^  ^  "^  ^  . 

for  and  obtain  writ  of  testatum  fieri  facias  was  issued,  directed  to  the  sheriff 
of  the  profits'"  of  Northamptonshire,  who  made  a  return  of  nulla  bona,  and 
blLcficei'^nde^^^  ^^^^  ^^^  defendant  was  a  beneficed  clerk  within  the  diocese 
sect.  55  of        of  the  Bishop  of  Peterboroueh.     That  on  the  6th  of  July, 

thatsututc.  ..     r  .       •   r    •  •  j    •        i.-  r 

a  wnt  of  sequestran  tacias  was  issued  in  this  cause  out  of 
this  Court,  directed  to  the  Bishop  of  Peterborough,  com- 
manding him  to  enter  the  rectory  and  parish  church  of  the 
defendant,  and  take  and  sequester  the  same  until  he  should 
have  levied  the  amount  of  the  debt,  interest,  and  costs. 
That  on  or  about  the  6th  of  July,  the  writ  was  duly  for- 
warded to  the  secretary  of  the  Bishop  of  Peterborough  to 
be  executed,  and  was  believed  to  have  been  duly  received 
and  duly  published.  That  on  the  8th  of  May,  1847,  a 
rule  of  this  Court  was  made  that  the  Bishop  of  Peter- 
borough "  should  certify  what,  if  anything,  he  had  levied 
under  the  said  writ  of  sequestrari  facias."  That  on  the 
28th  of  May,  on  search  being  made  at  the  Treasury  Office 
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of  this  Court,  the  following  return  was  found  to  have  been  1847. 
made.  "  In  the  Queen's  Bench.  Between  William  Smith,  smith 
plaintiff,  and  the  Rev.  Charles  Wetherell,  defendant     In  »• 

puiBoance  of  the  nile  made  in  this  cause  on  the  8th  day 
of  May  instant,  I  do  certify  as  mentioned  in  the  within 
affidavit  of  Henry  Pearson  Gates,  sworn  the  20th  day  of 
Hay,  1847,  and  annexed  hereto.  Dated  this  26th  day  of 
May,  1847.  (Signed)  G.  Peterborough."  The  affidavit 
annexed  was  as  follows :  "  Henry  Pearson  Gates,  of  Peter- 
borough, in  the  county  of  Northampton,  gentleman,  and 
the  sequestrator  named  and  appointed  by  the  Lord  Bishop 
of  Peterborough,  maketh  oath  and  saith,  that  there  is  at 
present  in  the  hands  of  him  this  deponent,  as  sequestrator 
of  the  proceeds  of  the  rectory  of  the  above  named  defendant, 
a  writ  of  sequestration  at  the  suit  and  instance  of  Mr.  Samuel 
Stui^gis,  the  provisional  assignee  of  the  estate  and  effects  of 
the  above  named  defendant,  directed  to  him  this  deponent, 
to  satisfy  the  sum  of  15,774il  145.  9cL  That  the  said  writ 
is  unsatisfied,  and  was  issued  and  delivered  to  this  deponent 
on  behalf  of  the  said  Samuel  Sturgis  previously  to  the 
issuing  of  the  sequestrari  facias  by  the  plaintiff  in  this 
cause.  That  there  is  at  present  a  sum  not  exceeding  the 
8am  of  114il  in  the  hands  of  the  said  bishop  or  of  this 
deponent  as  such  sequestrator,  and  which  sum  is  applicable, 
as  deponent  believes,  to  the  said  sequestration  of  the  said 
Samuel  Sturgis,  and  that  the  said  bishop  has  not  levied  or 
made  anything  under  the  said  writ  of  sequestrari  facias  of 
the  said  plaintiff."' 

The  affidavit  in  answer  shewed  that  the  defendant,  being 
9  prisoner  in  the  Queen's  Prison  for  debt,  the  Court  for 
Relief  of  Insolvent  Debtors,  on  the  petition  of  one  William 
Thurmott,  a  detaining  creditor  of  the  defendant,  made  a 
vesting  order,  which  was  still  in  full  force,  on  the  17  th  of 
March,  1846,  vesting  the  estate  and  effects  of  the  defendant 
in  Mr.  Samuel  Sturgis,  the  provisional  assignee  of  the  estate 
and  effects  of  insolvent  debtors  in  England.  That  Sturgis, 
as  provisional  assignee,  presented  a  petition  to  the  Bishop 
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1847.       of  Peterborough  to  levy  the  sura  of  15,744t  14*.  9ii,  the 
^^"^JJJ^]^    amount  of  the  debts  admitted  by  the  defendant  to  be  due 
»•  and  owing  by  him,  or  for  the  payment  of  such  greater  or 

less  sum  as  should  ultimately  be  the  amount  of  debts  found 
to  be  due  and  owing  by  the  defendant  to  his  several 
oreditorsy  together  with  interest  on  such  of  the  said  debts 
as  carry  interest,  and  also  the  costs  of  levy  and  reasonable 
and  proper  expenses ;  and  which  said  petition  was  accom- 
panied with  a  certified  copy  of  such  vesting  order.  Hiat 
the  Bishop  of  Peterborough  thereupon  granted  a  fiat  for 
such  sequestration,  which  was  accordingly  duly  published* 
That  on  the  12th  of  April,  1847,  the  Court  for  Relief  of 
Insolvent  Debtors  made  an  order  ^'that  the  proceedings 
taken  by  the  provisional  assignee  to  obtain  sequestration 
of  the  insolvent's  benefice  at,**  &c.,  ^^in  this  matter,  be 
confirmed ;  and  that  when  funds  shall  be  realised  under  the 
sequestration,  the  receiver  appointed  (the  bishop's  secretary) 
be  directed  by  the  provisional  assignee  to  bring  such  funds 
into  Court  to  the  credit  of  the  estate  in  the  usual  course." 
It  was  sworn  by  the  attorney  acting  for  Sturgis  in  the 
several  causes,  matters,  and  proceedings,  in  which  Stuigis 
was  a  party  in  his  official  capacity,  '^  that  the  said  S.  Sturgis, 
as  such  provisional  assignee,  is,  in  most  insolvents'  estates 
the  only  assignee,  and  that  the  said  Court  for  Relief  of 
Insolvent  Debtors  has  at  all  times  considered  him  to  have 
the  same  powers  as  a  sub-assignee,  and  he  has  been  in  the 
regular  habit  of  selling  estates,  transferring  property,  and 
assigning  outstanding  interests  as  the  assignee  of  estates,  as 
occasion  required,  for  the  purpose  of  realising  the  insolvents' 
estates.  That  the  said  Court  for  Relief  of  Insolvent  Debtors 
in  many  cases  has  refused  to  appoint  a  sub^assignee,  directing 
the  said  provisional  assignee  to  take  the  necessary  steps  to 
get  in  the  insolvents'  estates.  That  it  has  been  at  all  times 
the  object  of  the  Court  to  maintain  and  exercise  that 
usefulness  in  the  provisional  assignee;  because  through 
him,  an  officer  of  the  Court,  the  estates  are  administered 
in  a  chciqper  mode>  and  the  fimds  are  secured  to  creditors; 
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inagmuch  as  all  funds  which  are  realised  by  the  provisional       1847. 
aasignee  are  forthwith  paid  by  him  into  the  said  Court  to       gJJJ^^ 
the  credit  of  the  particular  estate  to  whom  such  funds  „     ». 
belong,  and  do  not  remain  at  all  in  his  hands ;  and  such 
fbndsy  when  paid  into  Court,  are  then  administered  by  the 
Court"    A  certified  copy  of  the  vesting  order,  which  was 
in  the  usual  form,  was  attached  to  the  aflSdavits. 

MarHn  and  Addison  now  shewed  cause  on  behalf  of  the 
provisional  assignee.  The  question  for  the  decision  of  the 
Court  1%  whether  a  provisional  assignee  has  authority, 
under  the  55th  section  of  1  &  2  Vict.  c.  110,  to  procure 
the  sequestration  of  the  benefice  of  a  cleigyman,  being  an 
insolvent  debtor  under  that  act ;  and  it  is  submitted  that 
he  has.  The  first  statute  in  which  the  term  ^'provisional 
aasignee**  seems  to  have  been  introduced,  is  the  1  Geo.  4^ 
c  1 19 ;  by  sect  1  of  which  statute,  a  Court  was  constituted, 
to  be  called  "  the  Court  for  relief  of  Insolvent  Debtors,*' 
who  were  to  appoint,  amongst  other  officers, ''  a  provisional 
aangnee."  By  sect  4,  the  insolvent,  upon  presenting  a 
petition  for  discharge,  was  to  execute  a  conveyance  ''of 
all  the  estate,  right,  title,  interest,  and  trust  of  such  prisoner 
to  all  the  real  and  personal  estate  and  cfieets  of  every  such 
prisoner,**  "  so  as  to  vest  all  such  real  and  personal  estate 
and  eJBFects  in  the  provisional  assignee  of  the  said  Court" 
The  provisional  assignee  under  that  act  was  therefore  not 
a  person  who  took  the  estate  of  the  insolvent  by  any 
general  enactment,  but  by  virtue  of  the  assignment  made 
by  the  prisoner  on  presenting  his  petition.  The  question 
that  now  arises  is  under  the  55th  section  of  the  1  &  2  Vict 
a  110,  which  enacts,  that  "nothing  in  this  act  contained 
shall  extend  to  entitle  the  assignee  or  assignees  of  the 
estate  and  efiects  of  any  such  prisoner,  being  a  beneficed 
deigyman  or  curate,  to  the  income  of  such  benefice  or 
curacy^  for  the  purposes  of  this  act :  provided  always,  that 
it  shall  be  lawful  for  such  assignee  or  assignees  to  apply  for 
and  obtain  a  sequestration  of  the  profits  of  any  such  bene- 
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1847.        ficc,  for  the  payment  of  the  debts  of  such  prisoner;  and 
Smith       ^^®  order  appointing  an   assignee   or  assignees  of  such 
*•  prisoner,  in  pursuance  of  this  act,  shall  be  a  sufficient 

warrant  for  the  granting  of  such  sequestration,  without  any 
writ  or  other  proceedings  to  authorize  the  same ;  and  such 
sequestration  shall  accordingly  be  issued,  as  the  same  might 
have  been  issued  upon  any  writ  of  levari  facias,  founded 
upon  any  judgment  against  such  prisoner."  It  will  be 
contended  that  the  provisional  assignee  is  not  appointed  by 
any  order,  and  therefore  cannot  apply  for  a  sequestration 
under  this  section,  which  is  limited  to  the  creditors'  assignee. 
It  is  submitted,  however,  that  it  is  clear  from  the  various 
sections  of  this  statute,  that  it  was  the  intention  of  the 
Legislature  that  the  provisional  assignee,  as  well  as  the 
creditors'  assignee,  should  be  enabled  to  apply  for  a 
sequestration  of  the  profits  of  a  benefice.  By  section  23, 
the  powers  then  vested  in  the  Court  for  Relief  of  Insolvent 
Debtors  were  continued  for  the  purposes  therein  mentioned. 
The  24th  section  continues  the  existing  provisional  assignee 
as  provisional  assignee  under  this  act.  The  35th  section 
prescribes  the  mode  in  which  a  party  is  to  apply  to  take 
the  benefit  of  the  act;  and  enacts,  that,  in  his  petition,  he 
shall  ^^  state  that  he  is  willing  that  all  his  real  and  personal 
estate  and  effects  shall  be  vested  in  the  provisional  assignee 
for  the  time  being  of  the  estates  and  effects  of  insolvent 
debtors  in  England,  according  to  the  provisions  of  this  act" 
The  36th  section,  for  the  first  time,  enables  the  creditor  of 
a  prisoner  in  execution  to  apply  by  petition  to  the  Insolvent 
Debtors'  Court  "  for  an  order  vesting  the  real  and  personal 
estate  and  effects  of  such  prisoner  in  the  provisional  assignee 
for  the  time  being  of  the  estates  and  effects  of  insolvent 
debtors  in  England,  according  to  the  provisions  of  this  act" 
The  37th  section  applies  to  the  case  as  well  of  a  creditor  as 
of  a  prisoner  applying,  and  authorizes  the  Court  for  Relief 
of  Insolvent  Debtors  "  to  order  that  all  the  real  and  per- 
sonal estate  and  effects  of  such  prisoner,  both  within  this 
realm  and  abroad,"  and  ''  all  the  future  estate,"  Sx^  **  and 
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aU  debts  due  or  growing  due  to  such  prisoner,"  &c.,  ^^  shall  1847. 
be  Tested  in  the  provisional  assignee  for  the  time  being  of  Smith 
the  estates  and  effects  of  insolvent  debtors  in  England ;"  _  ^^ 
'^and  such  order  when  so  made  shall,  without  any  con- 
veyance or  assignment,  vest  all  the  real  and  personal 
estate  and  effects  of  such  prisoner,  and  all  such  future 
real  and  personal  estate  and  effects  as  aforesaid,  of  every 
nature  and  kind  whatsoever,  and  all  such  debts  as  afore- 
said^ in  the  said  provisional  assignee."  There  therefore 
must  be  a  vesting  order  to  vest  the  estate,  &c.  of  any 
prisoner  in  the  provisional  assignee.  The  42nd  section 
empowers  the  provisional  assignee  to  take  possession  of 
all  the  real  and  personal  estate  and  effects  of  such 
prisoner,  vested  in  him  by  the  vesting  order,  for  the 
purpose  of  appropriating  the  same  for  the  benefit  of  the 
creditors;  for  it  authorizes  him  to  sell  the  same,  if  the  Court 
directs,  paying  the  expenses  and  accounting  for  the  produce 
to  the  Court ;  and  to  sue  in  his  own  name,  if  the  Court 
80  directs.  The  45th  section,  which  gives  power  to  the 
Insolvent  Debtors'  Court  "  to  appoint  a  proper  person  or 
persons  to  be  assignee  or  assignees  of  the  estate  and  effects 
of  such  prisoner  for  the  purposes  of  this  act,"  obviously 
also  contemplates  cases  in  which  no  creditors'  assignee  is 
appointed ;  for  it  provides,  ^^  that  it  shall  be  lawful  for  the 
said  Court  to  direct  any  fee  or  remuneration  for  the  per- 
formance of  duties  in  getting  in  and  distributing  the  estate 
of  any  insolvent  debtor,  whether  by  any  assignee,  or  by 
the  provisional  assignee,  in  case  of  such  distribution  being 
effected  without  the  appointment  of  any  other  assignee, 
which  shall  not  exceed,"  &c.  And  it  appears  upon  affidavit 
that  in  point  of  fact,  in  many  cases,  no  creditors'  assignee 
is  ever  appointed.  The  language  of  the  subsequent  sec- 
tions, 47,  48,  49,  60,  51  and  53,  which  confer  upon  the 
asngnees  of  an  insolvent  debtor  certain  powers,  plainly 
shews  that  it  was  the  intention  of  the  Legislature  to  include 
asngnees  whether  of  one  character  or  the  other.  [PattesoUy  J. 
-*The  51st  section  would  rather  seem  to  apply  to  the 
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1 847.        creditors*  assignee  only,  as  by  the  42ad  section  the  provisional 
Smtth        assignee  must  have  an  order  of  the  Coart  to  entitle  him  to 
«•  sue.]     To  come  then  to  the  56th  section,  on  which  this 

question  turns;  if  the  words  '^such  assignee  or  assignees* 
do  not  include  the  provisional  assignee;  then  the  words 
**  assignee  or  assignees  of  the  estate  and  efiects  of  any  such 
prisoner,"  do  not  include  him ;  and  this  consequence  would 
arise,  that  whilst  the  object  of  the  section  is  to  prevent  the 
assignees'  power  over  the  income  of  a  clei^gyman,  it  would 
exclude  only  creditors*  assignees,  and  not  the  provisional 
assignee.     It  is  plain,  therefore,  that  the  words  ^'  assignee 
or  assignees"  include  a  provisional  assignee;  and  the  only 
difficulty  arises  from  the  words  "  the  order  appointing  an 
assignee  or  assignees  of  such  prisoner,"  &&,  *'  shall  be  a 
sufficient  warrant  for  the  granting  of  such  sequestration ;" 
but  those  words,  it  is  submitted,  may  apply  to  the  vesting 
order.     In  Bishop  v.  Hatch  (a),  a  question  arose  on  the 
meaning  of  the  28th  section  of  7  Geo.  4,  c.  57,  the  language 
of  which  is  identical  with  that  of  the  section  now  under 
consideration,  with  the  exception  that  instead  of  the  words 
"  and  the  order  appointing  an  assignee  or  assignees  of  such 
prisoner"  to  be  found  in  the  later  statute,  the  words  ''and 
the  order  of  adjudication  made  in   the  matter  of  such 
prisoner's  petition"  are  used.     And  the  Court  in  efiect 
held  that  the  words  *^  assignee  or  assignees"  in  the  com- 
mencement of  the  section  did  include  a  provisional  assignee ; 
and,  therefore,  that  an  individual  judgment  creditor  might 
sequester  the  benefice  for  his  own  debt,  notwithstanding  the 
assignment  to  the  provisional  assignee ;  if  no  sequestration 
had  been  obtained  by  the  latter  in  the  manner  directed  by 
the  28th  section.     That  case  is,  therefore,  an  authority 
against  the  present  application.     If,  indeed,  the  Court 
entertain  a  doubt  about  the  construction  to  be  pot  upon 
the  55th  section,  they  will  be  influenced  in  their  decision  by 
the  consideration  that  it  saves  much  expense,  and  that  it  is 

(a)  1  A.  &  E.  171  i  S.  C.  3  N.  &  M.  498. 
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often  mofe  desirable  that  the  estate  should  be  administered        1847. 
by  the  {nrovisional  assignee.  ^      Smith 


BomU  appeared  on  behalf  of  the  Bishop  of  Peterborough, 
and  claimed  to  have  the  costs  of  appearing,  whichever  way 
the  rule  was  disposed  o£ 

Sir  F.  Thesiger  and  71  Jones^  in  support  of  the  rule. 
Although  the  term  '^provisional  assignee"  may  be  first  used 
m  the  1  Geo.  4,  c.  119,  the  office  itself  was  created  by  the 
53  Geo.  3,  c.  6,  s.  6.  It  may  be  some  aid  in  the  construc- 
tioQ  of  the  statute  now  under  consideration  to  see  what  the 
fcrmer  legislation  on  this  subject  was;  and  it  will  be  found, 
OD  reference  to  the  1  Geo.  4,  c.  119,  and  the  7  Geo.  4,  c.  57, 
that  the  same  distinction  with  respect  to  the  present  ques- 
tioD  18  kept  up  in  those  statutes  between  a  provisional  and  a 
creditor's  assignee,  as  it  is  submitted,  exists  in  the  present 
Btatate.  By  1  Greo.  4,  c.  1 19,  s.  7,  when  the  Court  adjudged 
a  priaoner  entitled  to  his  discharge,  they  were  bound  to 
app<Hnt  a  proper  person  or  persons  to  be  '^  assignee  or 
anignees  of  the  estate  and  effects  of  such  prisoner,"  to 
whom  the  property  of  the  prisoner,  on  their  acceptance  of 
the  appointment,  was  immediately  to  be  assigned  by  the 
proviaiooal  assignee ;  and  these  assignees  were  to  proceed 
with  all  convenient  speed  to  use  ^^  their  best  endeavours  to 
receive  and  get  in  the  estate  and  effects  of  every  such 
prisoner,"  &c.,  and  to  proceed  to  the  sale  of  his  effects ;  shew^ 
iog  clearly  that  it  was  not  the  intention  of  the  Legislature 
that  the  provisional  assignee  should  interfere  at  alL  Then 
sect.  38  enacts,  that  it  should  be  lawful  for  the  assignee  or 
assigpiees  ''of  the  estate  and  effects  of  such  prisoner'*  ''  to 
apply  for  and  obtain  a  sequestration,"  &c., ''  and  the  order 
fiir  sach  discharge  should  be  a  sufficient  warrant  for  the 
granting  of  such  sequestration."  The  7  Geo.  4,  c.  57,  is  to 
the  same  effect,  except  that  by  sect.  28,  it  enacts,  that  ^'  the 
order  of  adjudication  made  in  the  matter  of  such  prisoner's 
petition,'*  ''  shall  be  a  sufficient  warrant  for  the  granting  of 
such  sequestration."    It  is  plain,  therefore,  that  under  these 


V. 

Wetherell. 


V, 

Wetue&eix. 
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1847.  acts  the  provisional  assignee  could  not  have  obtiuned  a 
Smith  sequestration;  and  if  so,  the  question  is,  whether  the 
1  &  2  Vict  c.  110,  has  made  any  alteration  in  this  respect, 
and  it  is  submitted  it  has  not.  Wherever  a  "  provifflonal 
assignee"  is  meant  to  be  included  in  the  1  &  2  Vict  c.  110, 
he  is  specially  mentioned,  and  the  context  shews  that  he 
is  not  to  be  included  under  the  general  term  ^'assignee;" 
see  sects.  35,  42,  45,  47,  51,  53,  55,  56.  IFattesan,  J.— 
What  do  you  say  to  the  54th  section  ?  Could  not  the  In- 
solvent Debtors'  Court  order  a  transfer  of  stock,  &c.,  to  the 
provisional  assignee?]  It  is  submitted  they  could  not 
The  words  ^^such  assignee  or  assignees  as  aforesaid"  refer 
to  the  creditors'  assignees.  [Pattesoriy  J. — Look  at  sects.  62 
and  63 :  the  latter  section  must  surely  include  a  provisional 
assignee  in  the  words  ^^such  assignee  or  assignees,"  although 
not  particularly  named,  as  he  is  specifically  included  in  the 
preceding  section.]  Then  the  words  would  only  receive  that 
meaning  by  reference  to  the  62nd  section.  [Flattesony  J. — 
There  is  the  same  difficulty  in  the  64th  section,  that  a 
provisional  assignee  is  not  mentioned  there.]  But  what- 
ever the  construction  may  be  to  be  put  upon  other  sections 
of  the  act,  it  is  clear  that  a  provisional  assignee  is  not  within 
the  terms  of  the  55th  section,  so  as  to  enable  him  to  issue 
a  sequestration.  The  case  of  Bishop  v.  Hatch  (a)  is  said  to 
be  an  authority  that  a  provisional  assignee  does  come 
within  the  words  ^^  assignee  or  assignees,"  in  a  dmilarly 
worded  section  in  the  7  Geo.  4,  c.  57 ;  but  that  case  only 
decided  that  a  provisional  assignee  did  not  become  entitled 
to  the  profits  of  a  benefice  under  the  statute ;  and  even 
admitting  the  authority  of  that  case,  it  only  shews  that  a 
provisional  assignee  is  not  entitled  to  the  profits  of  a 
benefice  under  the  general  words  of  the  act,  but  does  not 
decide  that  he  may  apply  for  a  sequestration.  It  is  indeed 
immaterial  for  the  purposes  of  this  argument,  to  consider 
whether  a  provisional  assignee  is  or  is  not  included  in  the 
first  part  of  the  55th  section ;   for  the  section  expressly 

(a)  1  A.  &  E.  171 ;  S.  C.  3  N.  &  M.  498. 
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enacts,  that  ^the  order  appointing  an  assignee  or  assignees"        1847. 
shall  be  the  warrant  for  granting  the  sequestration;  and     ^'^^ 
this  the  provisional  assignee  cannot  possess.     The  vesting  «• 

order  cannot  be  considered  ^Hhe  order  appointing  an 
iwgnee.'*  To  make  an  appointment  there  must  be  a 
fldectioD.  The  46th  section  shews  that  these  orders  are 
quite  distinct  As  to  the  argument  that  less  expense  would 
be  incurred  by  allowing  the  provisional  assignee  to  act,  the 
same  remark  would  apply  to  the  appointment  of  creditors' 
aasigDees  in  every  case. 

With  respect  to  the  application  of  the  bishop  for  costs, 
if  die  provisional  assignee  was  not  entitled  to  apply  for  this 
Kquestration,  the  bishop  ought  not  to  have  issued  it ;  and 
having  done  so,  he  has  neglected  his  duty,  and  is  not 
eatitled  to  costs. 

Cur,  adv.  vult 

In  Michaelmas  Vacation,  the  following  judgment  was 
delivered  by  Lord  Denmariy  C.  J.,  for 

Patteson,  J. — I  had  much  doubt  as  to  the  proper 
oonstmction  of  the  55th  section  of  the  statute  1  &  2  Vict 
&  1 10,  on  which  this  case  depends ;  however,  on  the  fullest 
consideration  I  can  give  the  case,  I  am  of  opinion  that 
the  vesting  order,  as  it  is  usually  called,  is  an  ^^  order 
appointing  an  assignee"  of  the  prisoner,  in  piu^uance  of  the 
act,  within  the  meaning  of  the  55th  section. 

The  object  of  that  section  is  to  prevent  the  income  of  a  , 
dei^man  from  being  taken  at  once  by  a  person  over 
whom  the  ecclesiastical  ordinary  has  no  authority,  so  as  to 
provide  for  the  due  performance  of  the  services  of  the 
chnrch,  in  which  all  parishioners  are  interested ;  and  it  is 
therefore  provided  that  nothing  in  the  act  contained  shall 
entitle  the  assignee  to  the  income  of  a  clergyman ;  provided 
always,  that  it  shall  be  lawful  for  such  assignee  to  obtain  a 
sequestration,  ''and  the  order  appointing  an  assignee  or 
assignees  of  such  prisoner,  in  pursuance  of  this  act,  shall  be 
a  sufficient  warrant  for  the  granting  of  such  sequestration."' 


Wetheeell. 
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1847.  It  is  remarkable  that  this  is  the  only  section  througboat 

*'"T^~""^    the  act  in  which  the  words  "order  appointing  an  assignee" 
are  to  be  found. 

The  vesting  the  estate  of  the  prisoner  in  the  provisional 
assignee  is  to  be  by  order,  and  that  order  cannot  be 
directed  to  any  other  person,  so  that  there  is  no  selection 
by  the  Court,  and  in  some  sense  no  appointment  of  the 
person  to  be  assignee ;  but  still  the  provisional  assignee  is 
not  assignee  at  all  of  any  individual  prisoner,  until  an  order 
of  the  Court  vesting  the  effects  of  such  prisoner  in  him  is 
made;  the  vesting  order,  therefore,  does  in  some  sense 
appoint  the  provisional  assignee  to  be  assignee  of  the 
prisoner  in  respect  of  whose  effects  it  is  made.  The  45th 
section  empowers  the  Court,  but  does  not  require  it,  to 
appoint  a  general  assignee  or  assignees ;  and  provides,  that 
when  the  appointment  has  been  made  and  accepted,  the 
effects  of  the  prisoner  shall  by  virtue  of  such  an  appointment 
vest  in  the  said  assignee  or  assignees,  without  conveyance  from 
the  provisional  assignee.  This  section  does  not  direct  the 
appointment  to  be  by  order  of  the  Court.  It  is  remarkable 
that  wheresoever  in  the  act  that  appointment  is  referred  to, 
the  word  "appointment"  only  is  used,  and  not  the  words 
"order  of  appointment,"  or  "order  appointing,"  except  only 
in  the  55th  section,  which  is  in  question. ' 

The  distinction  between  an  "  order"  and  an  "  appoint- 
ment" is  only  marked  in  the  46th  section. 

It  is  true  different  powers  are  given  to  the  provinonal 
assignee  and  the  general  assignees  by  the  different  sections, 
and  that  for  the  most  part  the  words  "  provisional  asrignee" 
are  used  when  that  officer  is  intended,  and  the  word 
"assignee"  only  when  the  general  assignee  is  intended:  yet 
this  is  not  invariably  so ;  for  both  are  manifestly  included 
in  the  word  "assignee"  in  several  sections,  see  sects.  49, 
62,  63,  and  others ;  whereas,  in  other  sections,  the  words 
"provisional  or  other  assignee"  are  used. 

Other  comments  on  the  one  side  and  the  other  might 
easily  be  made  on  the  words  of  the  different  sections  of  this 
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act  I  do  not  rely  on  isuch  argiimcnts,  though  1  have 
anxiously  examined  the  language  of  the  act,  to  sec  if  it 
were  possible  to  draw  any  conclusive  argument  from  it 

The  aigument  which  weighs  with  me  is  this,  that  the 
main  scope  and  object  of  the  act  is  to  divide  the  insolvent's 
property  rateably  among  his  creditors ;  and  that  this  object 
will  best  be  eflectuated  by  such  a  construction  of  the  55th 
and  other  sections,  as  will  not  give  an  opportunity  for  any 
particular  creditor  to  intervene  and  obtain  a  preference  over 
odbers.  1  see  nothing  in  that  section  indicating  any  pre  ten - 
son  to  distinguish  between  the  provisional  and  general 
aasignee,  and  I  see  no  sort  of  reason  for  such  distinction  ; 
the  words  of  the  section  are  large  enough  to  include  both, 
and  the  particular  object  of  the  section  is  quite  beside  any 
such  distinctiom 

Upon  the  whole,  I  am  of  opinion  that  the  vesting  order  is 
an  **  order  appointing  an  assignee"  of  such  prisoner ;  and 
that  this  rule  must  be  discharged,  with  costs  to  the  pro*- 
visional  aasignee  and  the  bishop. 
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SlUTU 

V. 
W£TI1£&ELL. 


Rule  discharged  accordingly* 


Browne  v.  Burton. 

1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  A  deed  or 
why  the  warrant  of  attorney  herein  and  all  subsequent  must^lJe'^taiien 
proceedings,  should  not  be  set  aside.  |2e  ^h^  oT"" 

It  appeared  from  the  affidavits,  that  a  warrant  of  attorney,  its  execution, 

,  ftnd  not  from 

bearing  date  the  24th  of  February,  1847,  and  which  was  the  date  mp. 

parent  on  the 
tacc  of  it. 

Therefore,  where  a  wai^ant  of  attomejr,  under  seal,  bore  date  the  24th  of  February,  1847,  but 
vaa  Dot  executed  till  the  20th  of  March,  or  delivered  over  to  the  plaintiff  until  the  29th  of 
Marcli,  end  the  defeasance  was  for  the  payment  of  the  principal  sum  "  on  the  20th  of  March 
acaif  ;**  and  the  plaintiff  issued  execution  on  the  dOth  of  Jiarch ;  it  was  held  that  the  execution 
wwpremature,  and  mutt  be  set  aside. 

Upon  mo^on  to  set  aside  a  warrant  of  attorney,  the  Court  will  not  determine,  upon  affidavit^ 
the  qoKfltion  of  whether  or  not  it  has  been  ffiven  by  way  of  fraudulent  preference. 

An  execntioD  for  more  than  the  sum  realTy  due,  but  not  for  more  than  the  sum  authorixed  by 
the  wsmnt  of  attorney,  will  only  be  set  aside  pro  tanto  for  the  excess. 

YOL.   ▼•  U  D.  &   L. 
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1847.       under  seal,  and  contained  a  release  of  errors,  was  executed 

*"^^^UJ^    by  the  defendant  on  the  20th  of  March  in  that  year.     The 

«•  defeazance,  which  bore  date  the  same  day  as  the  warrant. 

Burton  .... 

was  as  follows.     ^^  Memorandum,     The  within  warrant  of 

attorney  is  given  to  secure  the  payment  from  the  within 
named  John  Burton  to  the  within  named  Gieoige  Browne 
of  the  sum  of  2852.  on  the  20th  day  of  March  next,  with 
lawful  interest  for  the  same  from  the  date  hereof;  and  it  is 
hereby  agreed  by  and  between  the  said  parties,  that  do 
action,  execution,  or  other  process  or  proceedings^  shall  be 
commenced,  sued  out,  and  prosecuted  against  the  said  John 
Burton,  his  heirs,  executors,  or  administrators,  or  against 
his  or  their  lands,  goods,  or  chattels,  upon  the  judgment  to 
be  entered  up  in  pursuance  of  the  within  warrant,  nntil 
default  shall  happen  to  be  made  in  payment  of  the  mam 
above  mentioned,  and  interest  for  the  same  as  aforesaid; 
but  if  de&ult  shall  be  made  in  payment  of  the  said  sum, 
the  said  George  Browne  shall  be  at  liberty  to  issue  exe- 
cution for  the  whole  amount  of  principal  and  interest 
remaining  unpaid,  besides  costs  of  judgment  and  execution, 
sheriff's  poundage,  officers'  fees,  and  other  incidental  ex- 
penses." The  warrant  of  attorney,  after  being  executed 
by  the  defendant,  was  not  deUvered  by  him  to  the  plaintiff 
till  the  29th  of  March.  On  the  30th  of  March,  the  plaintiff 
entered  up  judgment  on  it,  and  execution  was  forthwith 
issued  for  the  said  sum  of  2852.  The  defendant  subse- 
quently became  a  bankrupt,  and  the  present  rule  was  then 
obtained  on  behalf  of  his  assignees,  on  the  grounds;,  first, 
that  the  execution  had  issued  too  soon;  secondly,  that, 
according  to  the  facts  deposed  to  in  the  affidavits,  exe- 
cution had  issued  for  too  much ;  and  thirdly,  that,  accoiding 
to  those  facts,  the  warrant  of  attorney  had  been  given 
voluntarily  and  by  way  of  fraudulent  preference. 

Barstow  shewed  cause.  As  to  the  first  objection,  it  is  true 
that  in  some  of  the  old  cases,  a  deed  is  said  to  take  effect 
firom  the  execution  only,  and  not  from  the  date ;  but  the 
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Coon  wiU  be  goiiig  further,  if  it  extend  that  construction 
to  warrants  of  attorney  also,  which,  although  in  writing, 
need  not  be  by  deed     The  only  question  here  is  as  to  the  <*• 

tntention  of  the  parties,  and  there  can  be  no  doubt  that  the 
execution  has  been  issued  in  conformity  with  that  intention. 
The  wanBnt  of  attorney  is  dated  the  24th  February,  1847, 
and  autfaorixes  execution  to  be  issued  on  default  of  the 
psytnent  of  the  principal,  **  on  the  20th  day  of  March  next.*^ 
That  clearly  means  the  20th  of  March,  1847 ;  and  the 
chmnuBiance  ihnt  the  defendant  did  not  in  point  of  &ct 
execote  the  warrant  till  that  day,  cannot  alter  the  date 
when  die  execution  was  to  issue.  The  defendant  may  be 
rappoeed,  on  the  20th  of  March,  to  have  repeated  the 
vfaole  of  the  warrant  Unless,  therefore,  there  be  some 
expiesB  authority  on  the  subject,  the  Court  will  not  inter^^ 
feie  to  set  aside  this  execution,  which  it  sees  is  within  the 
intentkm  of  the  parties.  As  to  the  execution  having  been 
inoed  finr  too  much,  it  is  conceded  that  that  is  so;  but 
diat  18  only  a  ground  for  setting  aside  the  execution  prd 
tanto.  He  referred  to  WiUkoM  v.  Waring  (a\  and  Evans  V. 
Riffh  (by  With  respect  to  the  last  ground,  the  (/ourt  will 
not  try  the  question  of  whether  this  warrant  of  attorney  wad 
giveD  by  way  of  fraudulent  preference,  on  a£Bdavit 

Jhritbauz,  in  support  of  the  rule.  The  word  ''next** 
rdatea  to  the  day  of  the  execution  of  the  instrument,  and 
not  to  the  day  on  which  it  purports  to  bear  date ;  ClaytofCs 
taMe{e)i  Qfleyy.  Sir B£q)iist Ilichs{d);  HaU  v.  Cazenave(e); 
Stede  ▼•  Mart{f);  Anon.  {g).  And  even  were  this  instru-* 
ment  not  under  seal,  as  it  is ;  and,  as  it  contains  a  release 
of  errors^  as  it  was  necessary  it  should  be;  the  eame  rule,  it 

K,a)  2  Gr.,  M.  &  R.  364 ;  S.  C.         (e)  4  East,  477 ;  S.  C.  1  Smithy 

4  Dowl.  200.  272. 

(6)  2  DowL  360.  (/)  4  B.  &  C.  272 ;  S.  C.  6  D. 

(e)  5  Rep.  1.  &  R.  392. 

(d>  Cio.  Jac.  263.  (g)  3  Salk.  120. 

C  2 


29S  CASES  ON   POINTS  OF   PRACTICE,  Q.    B. 

1847.       is  submitted,  would  apply.    As  to  the  second  point,  Tilby  ▼• 

^[^^J^J^     fVegt  (a)  is  an  authority  that  the  execution  should  be  set 

»•  aside  in  toto.     He  also  referred  to  M^  Cormack  v.  Melton  (i). 

He  proceeded  to  argue  that  it  was  sufficiently  shewn  upon 

the  affidavits  that    the    warrant    was    given  by  way  of 

fraudulent  preference* 

Patteson,  J. — I  shall  not  determine  the  question 
whether  this  warrant  was  given  by  way  of  fraudulent 
preference  or  not,  on  a  motion  to  set  it  aside. 

Cur.  adv.  vulL 

In  Michaelmas  Vacation,  the  following  judgment  was 
delivered  by  Lord  Denmauy  C.  J.,  for 

Patteson,  J« — One  of  the  objections  in  this  case  was, 
that  the  execution  was  issued  too  soon.  That  the  defeazance 
stating  the  warrant  of  the  attorney  to  be  for  securing  the 
payment  of  2S5L  *^  on  the  20th  day  of  March  next,  with 
lawful  interest  for  the  same  from  the  date  hereof,"  and 
the  warrant  of  attorney  being  executed  on  the  20th  of 
March,  1847,  the  principal  money  was  not  payable  till  the 
20th  March,  1848. 

If  the  warrant  of  attorney  had  on  the  face  of  it  borne 
date  20th  of  March,  1847,  that  would  undoubtedly  have 
been  so ;  and  the  question  is,  whether  the  circumstance  of 
the  date,  apparent  on  the  face  of  the  instrument,  being  the 
24th  of  February,  1847,  makes  any  difference. 

Now,  the  rule  uniformly  acted  upon  from  the  time  of 
ClaytorCs  case  (c)  to  the  present  day  is,  that  a  deed  or  other 
writing  must  be  taken  to  speak  from  the  time  of  the  exe- 
cution, and  not  from  the  date  apparent  on  the  face  of  it 
That  date  is  indeed  to  be  taken  prim&  facie  as  the  true 

(a)  16  East,  163.  3  N.  &  M.  881. 

{h)  1   A.  &  E.  331 3    S.  C.  (c)  6  Rep.  1. 
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time  of  execution;  but  as  soon  as  the  contrary  appears,  the       1847. 
apparent  date  is  to  be  utterly  disregarded.    Steele  v.  Mart  (a)      brownb 
is  precisely  in  point  ^  •• 

It  18  to  be  observed  that  by  the  language  of  the  defeazance, 
the  principal  was  not  to  be  paid  on  the  very  day  of  the 
execation  of  the  instrument ;  for  it  provides  for  payment 
of  interest  from  the  date  thereo£ 

Neither  was  this  warrant  of  attorney,  although  executed 
on  the  20th  March,  delivered  to  the  plaintiff  until  the 
29th ;  nine  days  after  the  time  when  it  is  contended  the 
principal  secured  by  it  had  become  due. 

Upon  the  whole  I  am  of  opinion  that  the  rule  of  law  is 
dear,  that  the  20th  of  March  mentioned  in  the  defeazance, 
most  be  taken  to  be  the  20th  of  March,  1848,  whatever 
may  have  been  the  intention  of  the  parties ;  and  that  the 
execution  being  premature,  the  rule  to  set  it  aside  must  be 
made  absolute;  but  not  to  set  aside  either  the  warrant  of 
attorney  itself,  or  the  judgment ;  and  without  costs,  because 
the  role  asks  for  too  much. 

I  am  of  opinion  that  I  cannot  enter  into  the  question  of 
fraudulent  preference;  and  that  as  to  the  excess  in  the 
execution,  if  good  at  all,  the  execution  would  only  be  set 
aside  pro  tanta 

Rule  accordingly. 

(a)  4  B.  &  C.  272. 


^tftios. 


Q.^- 


Xooi       *r^.  Ge..^Z^.  out  b«^^  ^^a.  ^J^<» 


^  *       ffotd  •»  *>^^e  iutetv«^    ;^    ^e  ^^^J  ,*? 

^    1  v^^«'  <?  «^«^°^  "^  ^e  fi«^  ^'^^  f  ^ 
^^'^^  tie  notices  ^«-^^^ent  of  tbe  ^^^^pott^* 


T*^'"'  i.te  vol.  3.  ?•  ®*^' 
^b^  it*"' 
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Stances  re-admitted  an  attorney  without  the  usual  notices.        1847. 
[Paitesony  J. — In  that  case  he  had  given  the  notices^  and  a       eTwio 
rale  for  his  re-admissioh  had  been  obtained,  which  had      Baenkb. 
only  not  been  acted  upon  in  consequence  of  his  ill  health*] 
There  is  a  case  oi  Ex  parte  Weymouth  {a)  in  thb  Court  last 
Temiy  not  yet  reported,  where  the  Court,  under  special 
dreomstances,  dispensed  with  the  notices  required  by  Keg. 
Gen.,  Easter  Term»  9  Vict 

Pattesqn^  J. — ^I  will  make  inquiry  into  the  circumstances 
of  the  case  last  cited 

Cur.  ado.  vuU. 

On  a  sabseqoent  day» 

FATTBacm,  J. — ^I  find  that  in  the  case  cited  of  jEx  parte 
fFiymauth  (a),  a  year  and  a  month  had  elapsed  since 
the  admission  of  the  attorney,  who  had  never  taken  out 
t  certificate  at  alL  There,  therefore,  a  month  only  had  - 
elapsed  since  the  time  within  which  the  attorney  might 
have  taken  out  his  certificate  without  any  notice  at  alL 
That  case  scarcely  militates  against  the  object  of  the  rule. 
Bat  here  upwards  of  ten  years  have  passed  without  the 
certificate  being  renewed;  and  the  very  object  with  which 
the  rule  was  framed,  would  be  defeated,  were  I  to  grant 
this  ai^dication. 

Motion  refused. 

(a)  Since  reported,  a$Ue,  p.  60. 
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1847. 

Pabksb  v.  Batlet. 

Where  upon  J.  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 

of  an^K^ent  why  the  writ  of  capias  ad  satisfaciendum,  upon  which  the 

p^on* who  defendant  is  now  detained  in  the  custody  of  the  keeper  of 

had  obtained  i^e  Queen*s  Prison,  should  not  be  set  aside  for  irreinilarity, 

an  interim  , 

order  for  pro-  with  costs ;  and  why  the  defendant  should  not  be  discharged 
arre^  under  ^^^  ^f  the  custody  of  the  said  keeper  of  the  Queen's  Prison 
^  ^J  X!*^'       as  to  this  action. 

c.  96,  the 

commissioner.        The  affidavits  in  support  of  the  rule,  which  were  made 

under  sect  24 

refused  a  day  *  by  the  defendant  and  his  attorney's  clerk,  stated  that  the 
order"on*the  defendant  was  arrested  on  or  about  the  27th  day  of  June, 
ground  of         1844,  at  the  suit  of  the  plaintiff,  on  a  writ  of  capias  ad 

fraud,  ID  con-  ^        ,  ••  * 

tractingadebt;  satisfaciendum,  for  the  sura  of  4321  I3«.,  and  soon  after 
remand  him  ^uch  arrcst  was  removed  to  the  Queen's  Prison,  and  de- 
^stody  ™*'^  tained  there  in  custody  upon  that  writ  That  on  or  about 
authonxcd  by    the  9lh  of  September  in  the  same  year,  he  filed  his  petition 

that  section :  ^f  m. 

Htid,  that,  the  in  the  Court  of  Bankruptcy,  under  the  acts  5  &  6  Vict 
foThis'pro-  c.  116,  and  7  &  8  Vict  c.  96,  that  his  estate  might  be 
tcction  bythe    administered  under  the  said  acts,  in  the  schedule  to  which 

mtcnm  order 

havincr expired,  petition  was  inserted  an  account  of  the  debt  and  costs  of 
one  of  his  '  the  above  named  plaintiff.  That  an  interim  order  was  made 
creditorf  ^^^  ^^^  protection  from  arrest,  under  sect  6  of  the  latter 
might,  under  statute ;  and  that  he  was  thereupon  discharged  out  of  custody. 
issue  a  fresh      That  on  the  16th  of  October,  1844,  he  went  up  before  the 

writ  of  ca«  tut. 

and  arrcst  him  Court  of  Bankruptcy  in  Basinghall  Street,  in  the  city  of 
And^thatno  London,  to  be  heard  and  examined  under  the  said  acts, 
scire  facias        touching  and  concerning  the  debts  contained  in  the  said 

was  necessary         ,      ,    ,  , 

to  revive  the  Schedule;  and  that  on  the  morning  of,  and  a  short  time 

**"  Qum,  if  previous  to  such   hearing,   the  following  agreement  was 

^ho**!?"'  to  ^"^^*rcd  into  between  the  defendant  and  the  parties  whose 

the  circum-  Signatures  are  thereto  affixed, 

stances  under 
which  it  issues. 

If  it  does  not,  it  is  an  irregularity  merelv,  and  may  be  waived  by  lapse  of  timo. 

Where  the  defendant  was  arrested  on  the  28th  of  August,  and  the  application  was  made  ' 
set  aside  the  writ  on  the  6th  of  November,  without  explanation  of  the  delay  upon  the  defenduf 
affidavits ;  and  it  appeared  upon  the  affidavits  in  opposition  to  the  rule  that  two  similar  appiicalif 
had  already  been  made  by  him  to  a  Judge  at  Chambers,  and  refused ;  Hdd  too  late. 


Bayley. 
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An  agreement  made  this  fifteenth  day  of  October,       *1847. 
1844,  between  Frederick  William  Naylor  Bayley,       Parker 
of  Na  198,  Strand,  in  the  county  of  Middlesex, 
author  and  editor  of  Newspapers  of  the  one  part, 
and  several  other  persons  whose  names  are  here- 
unto affixed,  being  creditors  of  the  said  Frederick 
William  Naylor  Bayley,  of  the  other  part. 
Whereas  the  said  Frederick  William  Naylor  Bayley, 
being  indebted  unto  several  pensons,  and  at  present  unable 
to  pay  the  same,  did,  on  the  ninth  day  of  September  last, 
file  his  petition  and  schedule  in  the  Court  of  Bankruptcy; 
and  the  sixteenth  day  of  October  instant  is  appointed  for 
the  first  examination  of  the  said  Frederick  William  Naylor 
Bayley,  pursuant  to  his  interim  order  for  protection  from 
process,   in   respect  of  the   debts  contained  in   his  said 
schedule. 

And  whereas  the  said  Frederick  William  Naylor  Bayley, 
being  very  desirous  of  paying  to  his  said  several  creditors 
fiiU  twenty  shillings  in  the  pound  upon  the  fair  and  bon4 
fide  amount  of  their  respective  demands,  the  same  to  be 
severally  investigated  and  adjudicated  upon  in  the  said 
Court  of  Bankruptcy,  or  such  of  them  as  may  be  disputed, 
hath  proposed  and  hereby  proposes,  covenants  and  agrees 
to  and  with  the  said  several  creditors,  parties  executing  the 
same,  that  he  the  said  Frederick  William  Naylor  Bayley, 
shall  and  will  pay  into  the  hands  of  the  official  assignee 
nominated  and  appointed  to  act  in  the  matter  of  the  said 
petition  and  schedule  of  the  said  Frederick  William  Naylor 
Bayley,  the  weekly  sum  of  five  pounds  in  each  week  during 
the  first  SIX  calendar  months  of  the  ensuing  year;  the  first 
of  such  weekly  sums  to  be  paid  on  Monday  the  sixth  day 
of  January  next,  and  thence  on  every  succeeding  Monday 
during  that  and  the  succeeding  months  until  the  end  of 
June  inclusive ;  and  then  the  weekly  sum  of  ten  pounds  in 
each  and  every  succeeding  week,  commencing  on  the  first 
Monday  in  July  next;  and  shall  and  will  continue  such 
weekly  payments  until  the  whole  of  the  creditors  of  the 
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1847/  ^  said  Frederick  William  Na^cn:  Bayley,  whose  names  or 
debts  are  mentioned  or  described  in  the  said  schedule,  shall 
be  fiilly  paid  and  satisfied  in  manner  afiaresaid. 

In  consideration  of  the  said  pcoposalf  and  covenant  and 
agreement  of  the  said  Frederick  William  Naylor  Bayley, 
to  perfiirm  and  keep  the  same,  we,  the  creditora  of  the  said 
Frederick  William  Naylor  Bayley,  whose  names  are  hereto 
affixed,  do  severally  and  respectively,  and  as  oar  several 
and  respective  act  and  agreement,  testify  and  declare  our 
consent  to  this  proposal  and  agreement;  and  that  we  will, 
when  so  requested,  sign,  seal,  and  execute  unto  the  said 
Frederick  William  Naykur  Bayley,  any  fiothar  act  or 
document  that  may  be  considered  requisite  fiir  the  carrying 
into  permanent  efiect  the  aforesaid  arrangement. 
As  witness  our  hands,  &c. 

Then  followed  the  names  of  certain  cveditois,  amongst 
whom  was  the  plaindrs  name,  signed  for  him  by  his 
attorney. 

That  the  attorney  fcnr  the  plaintiff  signed  the  agre^nent 
on  behalf  of  the  plainti£^  agreeing  to  accept  the  composition 
therein  named,  and  consented  at  the  same  time  not  to 
oppose  the  defendant's  discharge  on  the  hearing  of  the 
petition.  That  on  the  defendant  being  heard  on  his 
petition,  he  was  opposed  by  a  creditor  of  the  name  of 
Smith,  (who  was  not  a  detaining  creditor),  and  his  petition 
was  dismissed.  That  in  consequence  of  the  whole  of  die 
defendant's  detaining  creditors  having  signed  and  accepted 
the  sud  agreement  as  a  new  security  for  payment  of  their 
respective  claims^  the  defendant  became  thereby  finally 
dischaiged  from  custody.  Tliat  the  learned  commissioner, 
on  being  applied  to  by  one  of  the  non-detaining  creditturs 
to  have  the  defendant  remanded  to  custody,  observed  that 
he  had  no  further  power  over  him,  as  he  had  settled  with 
his  detaining  creditors.  That  on  the  22nd  of  April,  1845, 
the  plaintiff  issued  a  new  writ  of  capias  ad  satis&ciendum, 
(of  which  a  copy  was  annexed  to  the  affidavit,  as  well  as  of 
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the  fine  writ,  and  wfafeh  were  both  in  the  ordinary  form),       1847. 
on  whidi  the  defendant  was  arrested  on  the  28th  of  Angoat,    ^"TakkxiT^ 
1847,  and  fiom  the  custody  under  which  he  now  sought  Co  »• 

be  disduurged.    Thai  search  had  been  made  in  the  proper 
effiee,  and  no  scire  fecias  or  process  to  reviTe  the  judgment, 
or  to  reoorer  judgment  np<m  the  new  secori^  given  by  - 
die  deftndaat  to  his  detaining  creditors,  had  been  sued  out 
by  the  plaintiff. 

The  affidavit  in  answer  to  this  rule  gave  the  following 
aeooont  of  the^  agreement  being  entered  into^  That  the 
pUntiff^  attorney  was  induced,  cm  the  entreaties  of  the 
defeodaat,  and  on  the  assurance  that  the  whole  of  hb 
crediton  would  consent,  and  that  the  learned  commissioner 
in  bankruptcy,  before  whom  the  same  was  to  be  heard,  would 
make  an  order  according  to  the  terms  of  the  agreement, 
and  that  the  defendant  would  pay  within  a  week  a  sum  of 
122,  whidi  had  been  incurred  as  costs  in  opposing  a  former 
ansnocessfnl  i^licadon  by  the  defendant  to  be  dischaiged 
out  of  custody,  to  sign  the  agreement  But  that  it  was  not 
8%iied  by  the  defendant,  nor  was  it  stamped,  and  was  not 
intended  to  be  bincting  on  the  parties  signing  the  same, 
but  txusapefy  as  an  expression  of  their  consent  to  the  terms 
diered^  provided  the  said  learned  commissioner  should 
think  fit  to  make  an  order  upon  the  defendant  to  the  effect 
dieraoC  It  was  exptesBly  denied  that  the  defendant  was 
diacliafged  fixnn  the  custody  of  the  keeper  of  the  Queen's 
Friaon  by  the  consent  of  the  plamtiff  or  his  attorney,  or 
timx  he  was  finally  discharged  therefix>m  on  the  16th  of 
October,  1844,  inasmuch  as  he  was  not  then  in  custody. 
The  affidavits  spoke  in  equally  loose  language,  as  those  in 
support  of  the  rule,  of  the  petition  having  been  ^'  dismissed'' 
by  the  commissioner;  but  there  was  an  extract  given  of  the 
(HKler  made  by  Mr.  CommissicHier  Fane  on  the  16th  of 
October,  indorsed  on  the  schedule  filed  in  the  matter  of 
the  defendant's  petition,  which  was  as  follows :  **  Petition 
dssmissed,  Mr.  Smith's  debt  being  contracted  in  fraud,  day 
refused  for  final  order."  That  the  word  ^Mismissed"  had  been 
struck  out,  but  by  whom  was  not  known,  although  inquiry 
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1847.       had    been   made   at    the    Court  of  Bankraptcy.     That 
Parkee      repeated  applications  had  been  made,  since  the  order^  to 
9.  the  defendant  for  payment  of  the  plaintiff's  debt»  without 

avail  That  the  time  limited  by  the  interim  order  for 
protection  liaving  expired,  the  plaintiff's  attorney  after*- 
wards  issued  a  fresh  writ  of  capias  ad  satisfaciendum,  the 
previous  writ  not  being  in  the  hands  of  the  sheriff,  being 
sent  with  the  habeas  corpus  when  the  defendant  caused 
himself  to  be  removed  to  the  Queen's  Prison.  That  owing 
to  the  defendant's  keeping  out  of  the  way,  he  could  not  be 
arrested  till  the  28th  of  August,  1847.  That  on  the  9th  of 
September  following,  the  defendant  caused  a  summons  to 
be  served  in  this  action,  *^  to  shew  cause  whv  the  defendant 
should  not  be  discharged  out  of  the  custody  of  the  sheriff 
of  Middlesex  as  to  this  action,  for  irregularity;  the  defendant 
having  been  previously  taken  in  execution  for  the  same 
debt  and  discharged,  by  consent  of  the  plaintiff's  attorney, 
out  of  the  custody  of  the  keeper  of  the  Queen's  Bench 
Prison ;  and  why  the  plaintiff  should  not  pay  the  costs  of 
the  application."  That  this  summons  was  supported  by 
affidavits  similar  to  those  now  used,  and  was  heard  before 
a  learned  Judge,  who  after  hearing  counsel  on  both  sides, 
refused  the  application.  That  on  the  16th  of  September, 
another  summons  was  taken  out,  calling  on  the  plaintiff  ^'  to 
shew  cause  why  the  writ  of  ca.  sa.  herein  should  not  be  set 
aside  for  irregularity,  with  costs  to  be  taxed ;  and  why  the 
defendant  should  not  be  discharged  out  of  the  custody  a[ 
the  sheriff  of  Middlesex  as  to  this  action ;  he  having  been 
arrested  in  the  year  1844,  and  confined  to  the  Queen's 
Bench  Prison  for  the  same  debt  upon  which  he  is  now 
detained  in  custody  of  the  said  sheriff  of  Middlesex,  and 
having  been  discharged  from  the  former  custody  by  reason 
of  an  interim  order  of  Mr.  Commissioner  Fane,  after  the 
filing  of  the  defendant's  schedule,  and  the  plaintiff's  attorney 
having  a  new  security  for  the  said  debt."  This  summons, 
upon  hearing  before  the  same  learned  Judge,  was  also 
dismissed.  The  present  rule  was  obtained  on  the  6th  of 
November, 
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BaoiU  shewed  cause.     The  agreement  in  this  case  was        1847. 
nothing  more  than  a  declaration  on  the  part  of  the  defendant       parker 

and  some  of  the  other  creditors,  that  when  the  insolvent       ^  <^- 

Baylby. 

came  up  before  the  commissioner,  they  were  willing  to  take 
a  composition  if  the  comrtiissioner  would  sanction   the 
amngement     It  was  not  signed  by  the  defendant,  and, 
therefore,  not  binding  on  him ;  nor  is  it  a  deed,  nor  is  there 
any  covenant  on  the  part  of  the  defendant  It  was  incapable 
of.  being  carried  out,  for  there  was  no  official  assignee 
appointed,  into  whose  hands  the  money  could  be  pfdd. 
\PaUe90n9  J* — I  8^  ^o  difficulty  in  that,  for  if  the  agree- 
ment was  to  receive  the  sanction  of  the  Court,  the  official 
assignee  might  have  consented  to  receive  it.]     It  is  clear 
upon  the  affidavits,  that  the  petition  was  not  dismissed  on 
the  ground  of  an  arrangement  having  been  come  to  between 
the  insolvent  and  his  creditors ;  but  on  the  ground  of  a 
particnlar  creditor's  debt  having  been   fraudulently  con- 
tracted; in  which  case,  under  the  24th  section  of  7  &  8  Vict. 
c.  96,  the  commissioner  had  no  power  either  to  grant  a 
final  order,  or   to  renew  the   interim  one.     Under  that 
section  the  commissioner  might  have  remanded  the   in- 
solvent to  his  former  custody;  but  as  he  did  not  do  so, 
the  plaintiff  was  entitled  to  proceed  under  the  6th  section, 
which  enacts,  ''that  afler  the  time  allowed  by  any  such 
interim  order,  or  any  renewal  thereof  (as  the  case  may  be) 
shall  have  elapsed,  such  petitioner  shall  not,  by  such  dis- 
charge, be  protected  from  being  again  taken  in  execution 
upon  such  judgment,  but  such  judgment  shall  remain  in 
fiill  force  and  effect,  notwithstanding  such  discharge."   The 
only  way  in  which  he  could  proceed  under  that  section  was 
by  issuing  a  treAx  vnrit     An  alias  writ  could  not  issue ;  as 
the  return  to  the  former  writ  would   have  been  ''  cepi 
corpus."     It  is  said  that  a  scire  fiicias  was  requisite,  but 
here  execution  has  issued  within  a  year  and  a  day  from  the 
date  of  the  judgment.     It  is  not  necessary  that  the  writ 
should  state  the  special  circumstances  under  which  it  issued ; 
bat  if  it  be,  the  omission  is  a  mere  irregularity,  and  may 
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1847*  be  cured  by  lapse  of  time.  Here  the  arrest  was  on  the 
28th  of  August)  and  the  defendant  does  not  shew  why  he 
did  not  apply  before.  Where  it  is  sought  to  set  aside  pro- 
ceedings on  the  ground  of  irregularity,  the  party  implying 
must  shew  on  the  &ce  of  his  affidavits  why  he  has  delayed 
coming  to  the  Court,  and  it  is  not  sufficient  if  the  cause 
appears  aliunde ;  Goren  ▼•  Tute  (a).  It  appears  upon  the 
plaintiff's  affidavits,  that  in  point  of  &ct  an  applicatkm 
similar  to  the  present  was  made  to  a  learned  Judge  at 
Chambms  and  refused ;  and  that  a  second  application  by 
way  of  appeal  against  his  decision  was  made  to  the  same 
learned  Judge,  lUid  also  refused*  The  defendant  is  therefijie 
bound  by  the  decision  of  the  learned  Judge,  and  caonoi 
make  this  further  appeal  to  the  Ckmrt;  niompmm  ▼• 
Becke{ff)%  Jcynea  v.  Cb/Z£fuofi(c)i 

Chamockf  in  support  of  the  rule*  It  is  submitted  that 
it  appears  sufficiently  upon  the  affidavits  that  the  commis- 
sioner refused  to  make  any  order,  because  the  creditors 
had  come  to  an  arrangement  with  the  insolvent  to  accept 
of  a  composition  for  their  respective  debts.  Even  if  not 
binding  on  the  defendant,  it  was  entered  into  voluntarily 
by  the  plaintiff,  and,  therefore,  binding  on  hinf.  But  at 
any  rate,  the  plaintiff  had  no  right  to  issue  a  fresh  writ  of 
ca.  sa.,  the  other  one  being  still  in  the  hands  of  the  sheriff 
For  thb  consequence  would  follow,  that  the  defendant 
tnight  be  detained  on  both  writs  for  the  same  debt.  The 
proper  course  for  the  plaintiff  to  have  pursued  was  to  have 
applied  to  the  commissioner  to  remand  the  defendant  into 
his  former  custody,  as  was  done  in  the  case  of  JBx  parte 
Partington  (d).    And  if  instead  of  doing  so^  he  chose  to 

(a)  7  M.  &  W.  142 ;  S.  C.  8  (c)  Ante,  vol.  2,  p.  449;  S.  C. 

Dowl.  868.  13  M.  &  W.  568. 

(6)  4  Q.  B.  759 ;  S.  C.  1  D.  (d)  AnU,  vol.  3,  p.  650 ;  S.  a 

&  M.  49.   See  In  re  Strettm,  ante,  13  M.  &  W.  679.    See  this  case 

Vol.  3,  p.  278 ;  and  Chapman  v.  in  the  Court  of  Queen^s  Bench, 

Kiuff  and  Another,  ante,  vol.  4,  6  Ct  B.  649. 
p.  311. 
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proceed  under  the  6th  secticm,  he  should  have  recited  in        1847. 
the  ynit  the  circumstances  under  which  it  issued.     The      Paeme 
omiaBion  to  do  so  is  more  than  an  irregularity;  but,  if  not,  ^' 

it  isaabmitted  that  the  defendant  has  come  within  sufficient 
dme  in  obtuning  the  present  rule  within  the  first  four  days 
of  the  present  Term. 

Patteson,  J. — It  seems  to  me  quite  clear  that  the 
ped&m  of  the  defendant  in  this  case  was  not  dismissed 
oa  the  gpround  of  any  arrangement  having  been  come  to 
between  him  and  his  detaining  creditors.  If  that  had 
been  lihe  case,  it  would  hare  been  impoeriUe  tor  the 
plaintiff  to  have  arrested  him  a  second  time ;  because 
the  prindple  would  appfy  that  a  party  havitig  taken  a 
security  fi>r  an  old  debt,  and  allowed  the  defendant  to  be 
dischaiged  out  of  custody  in  respect  of  it,  cannot  arrest 
htm  again  on  the  same  cause  of  action ;  and  his  remedy,  if 
at  all,  18  by  resorting  to  the  securi^.  I  apprehend,  if  after 
the  commissioner  had  granted  an  interim  order,  the  parties 
agreed  to  take  a  composition  for  their  debts,  upon  which 
the  petition  was  dismissed,  the  defendant  could  not  be 
anesled  agdn  for  those  debts,  and  it  would  be  the  same 
as  a  discharge  by  arrangement 

But  this,  it  appears,  was  merely  a  proposition  to  pay  by 
instdmentB,  which  was  to  be  laid  before  the  commissioner, 
and  which  was  only  to  be  binding  if  he  were  willing  to 
sanction  it  On  the  rule  being  moved,  I  understood  it 
was  an  agreement  binding  on  both  parties ;  but  on  exami- 
nation, I  find  it  was  not  signed  by  the  defendant,  and, 
therefore,  was  never  binding  on  him  at  all.  The  commis- 
sioner did  not  act  upon  this  arrangement;  and  the  word 
^diamiased"  which  had  been  written  on  the  back  of  the 
schedule,  probably  in  eJcpectation  of  this  arrangement  being 
made,  was  struck  out ;  and  instead  thereof  the  words  **  day 
refiised  for  final  order,^  are  inserted  at  the  end;  and  the 
ground  is  stated,  namely,  that  an  opposing  creditor's  debt 
had  been  contracted  fraudulently.     Under  the  24th  section 


304  CASES  ON   POINTS  OF   PRACTICE,  Q.   B. 

1847.       of  the  7  &  8  Vict  c.  96,  the  commisffloner  has  no  power, 
^^Xkol      ^^^  ^^  ^  ®f  opinion  that  any  debt  of  the  petitioner  has 
«*•  been  contracted  ''by  any  manner  of  firand  or  breach  of 

trust,"  to  name  any  day  for  making  a  final  order,  or  to 
renew  the  interim  order.  It  howeyer  expressly  empowers 
him  to  remand  the  petitioner  back  to  his  former  custody. 
This,  howeyer,  the  commissioner  does  not  appear  to  have 
done* 

There  is,  howeyer,  another  section,  the  sixth,  which  gives 
the  authority  to  the  commissioner  to  grant  the  interim 
order;  and  which  enacts,  ''  that  after  the  time  allowed  by 
any  such  interim  order,  or  any  renewal  thereof  (as  the  case 
may  be)  shall  haye  elapsed,  such  petitioner  shall  not,  by 
such  discharge,  be  protected  fix>m  being  again  taken  in 
execution  upon  such  judgment,  but  such  judgment  shall 
remain  in  full  force  and  effect  notwithstanding  such  dis- 
charge." It  is  said,  indeed,  that  this  section  does  not  give 
any  form  of  writ,  or  point  out  any  mode  of  proceeding; 
but  the  Court  will  give  effect  to  the  terms  of  the  statute, 
and  there  must  be  some  mode  by  which  its  enactments 
shall  be  carried  out. 

This  is  something  like  the  case  of  an  escape.  There  the 
plaintiff  may  take  the  defendant  again  by  another  writ  of 
capias  ad  satisfaciendum,  and  he  has  a  right  to  a  new  writ 
for  that  purpose. 

It  is  said  the  writ  should  have  been  an  alias  writ,  but  the 
plaintiff  could  not  have  an  alias  writ  here ;  for  that  only 
issues  on  the  ground  that  the  former  writ  has  not  been 
executed,  and  here  the  return  to  the  former  writ  would  be 
"  cepi  corpus." 

Nor  can  he  haye  a  scire  facias  to  reyiye  the  judgment^ 
for  that  is  only  required  where  no  execudon  has  issued  on 
the  judgment  for  upwards  of  a  year  and  a  day ;  but  here 
execution  did  issue  within  that  time  (a). 

(a)  See  Franklin  v.  Hodgkinson,  ante,  vol.  3,  p.  554.  (Note  by 
reporters). 
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Then  it  is  said,  that  the  ea.  sa.  should  have  recited  the        1847. 
special  circumstances  under  which  it  issued.     But  even  if      p][ifl^^ 
that  were  so,  that  would  only  be  matter  of  irregularity ;  »• 

and  then  the  defendant  should  have  shewn,  on  moving  for 
this  rule,  why  he  has  delayed  so  long  in  making  the 
application.  He  has  not,  however,  done  so ;  but  the  affi- 
davits in  opposition  to  the  rule  shew  that  he  made  two 
applications  for  the  same  purpose,  to  a  Judge  at  Chambers, 
which  were  refused.  Under  these  circumstances  I  think  he 
cannot  now  take  advantage  of  a  mere  irregularity. 

It  seems  to  me,  that  under  the  24th  section,  two  courses 
were  open.  Either  the  commissioner  might  remand  the 
petitioner  into  his  former  custody ;  or,  if  no  such  remand 
were  made,  the  plaintiff  might,  under  the  6th  section,  pro- 
ceed again  to  arrest  him  under  a  fresh  writ  of  ca.  sa. 

I  observe,  that  although  under  section  24  the  commis- 
sioner cannot,  in  a  case  within  it^  renew  the  interim 
order,  or  name  a  day  for  granting  the  final  order ;  yet,  by 
the  28th  section,  he  is  empowered  at  any  time  afterwards, 
if  he  shall  see  fit,  to  grant  an  order  for  protection :  so  that 
for  ought  that  here  appears,  the  commissioner  may  yet  make 
an  order  for  protection  in  this  case. 

Therefore,  on  the  ground  that  the  plaintiff  was  entided 
under  the  6th  section  to  issue  this  writ ;  and  that  if  there 
is  any  irregularity  in  the  writ,  it  is  too  late  now  to  take 
advantage  of  it ;  I  am  of  opinion  this  rule  must  be  dis- 
chaiged;  and,  as  it  is  an  appeal  from  the  Judge's  decision 
at  Chambers,  with  costs. 

The  case  of  Ex  parte  Partington  (a),  which  was  also 
before  this  Court  [h)  on  a  somewhat  similar  application, 
shews  that  the  commissioner  has  power  to  remand,  inde- 
pendently of  the  24th  section. 

Rule  discharged,  with  costs. 

(a)  Ante,  vol.  2,  p.  650;  S.  C.  13  M.  &  W.  679. 
(6)  6  Q.  B.  649. 

VOL.  y.  X  D.  &  L, 
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WOOLHSE  C   CoLLIli& 

Ob aaofjoa  J.  HIS  wm  a  lole  for  jadgment  as  in  case  of  a  nc 
Hie  affidarit  in  m^yipuri  of  the  mle  stated  that  mt 
joined  on  a  oertani  day,  and  ''that  no  notice  of  tri 
been  g^?enin  this 


MtgmM  diewed  caose,  and  objected  that  the  al 
dxmkl  hate  stated  positiTely  that  no  trial  had  taken 
It  is  oonsBtent  with  this  aflBdavit  that  the  defenda 
dispensed  with  a  notice  being  given,  and  that  a  tri 
actually  been  had.  The  Coort  will  not  presome  tb 
plaintiff  has  not  proceeded  to  trial 

PATTBsoir,  J. — ^The  Master  (a)  infimns  me  tha 
form  of  aflSdavit  is  commonly  used.  I  cannot  pr 
chat  the  plaintiff  has  proceeded  otherwise  than  aoa 
to  the  oidinaiy  practice,  which  is,  that  he  should  | 
notice  of  trial  before  he  {voceeds  to  triaL  The  af 
shews  that  no  soch  notice  has  been  given,  and  I 
therefore  condode  that  he  has  not  proceeded  to  triaL 

MejpmM  then  shewed  cause  on  the  merits. 

BaU^  in  support  of  the  rule. 

Rule  dischaiged,  on  peremptory  undortaki 
(a)  If  aster  Bmnce. 
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1847. 

Lbty  t.  DbeW. 

1  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  Where  an 
why  the  interlocutory  judgment  signed  herein  should  not  to  amend  U 

be  set  aside.  mS^^Si^- 

It  appeared  upon  affidavit,  that  the  declaration  in  this  the  payment 

^'^  ^  ,     ,  of  those  coats 

case  having  been  demurred  to^  the  plaintiff  applied  to  a  is  a  condition 
learned  Judge  at  Chambers,  on  the  12th  August,  1847,  to  ^"^^^erefora, 
set  a«de  the  demurrer  as  frivolous*     This  application  was  JraJurofaa 
reiused;  but  the  learned  Judge  made  an  order  that,  upon  *??''?■ 
payment  of  costs,  the  plaintiff  should  be  at  liberty  to  amend  upon  payment 
the  declaration.    The  plaintiff  not  having  amended,  the  pUdn^shmld 
defendant  signed  judgment  of  non  pros  on  the  14th  of  ^  '*  ^'a'? 
August     That  judgment  was  set  aside  by  Mr.  Baron  Platte  declaration^ 
on  the  20th  of  the  same  month,  with  costs.     The  plaintiff  tiff  did  amend, 
taxed  the  costs  of  setting  aside  the  judgment  of  non  pros,  ^  n^J^ded 
on  the  24th,  at  31  11*.  6i ;  and  the  defendant  taxed  the  declaration; 

hot  did  not 

costs  of  the  demurrer  and  leave  to  amend,  on  the  26th  of  tender  the 
Aognst^  at  6L  19i.  6(L     On  the  latter  day,  a  clerk  of  the  costs  as  ascer- 
pWntiff's  attorney  called  at  the  office  of  the  defendant's  ^gj^^  ^^ 
attorney,  and  explained  to  a  clerk  there  that  the  allocatur  allocator: 

•^  ^  .  .  /Te/cf,  that  an 

ior  the  defendant's  costs  was  by  mistake  given  for  4s.  too  interlocutory 

much,  the  true  amount  being  QL  15*.  6(L    He  then  tendered  ilj^^^by  him 

a  receipt  for  the  plaintiff's  costs  of  setting  aside  the  judg-  *or  wantof  a 

ment  of  non  pros,  and  the  sum  of  SI  4«.,  as  the  balance  due  irregular. 

to  the  defendant  after  deducting  those  costs,  and  the  sum  order  for  lca?e 

of  4«.  so  incorrectly  included  in  the  allocatur.     The  clerk  |^aSe  upon* 

of  the  defendant's  attorney  said  his  master  was  out,  and  he  payment  of 

^  •'  ^  ,     ^  costs,  and  the 

had  no  authority  to  receive  it  The  clerk  of  the  plaintiff's  costs  are  taxed 
attorney  then  left  a  copy  of  the  amended  declaration  and  by  the  Master's 
said,  that  if  the  defendant's  attorney  would  send  to  the  ^y"j„ViS^r 
plaintiff's  attorney's  office,   that   he    should    receive   the  to  avail  himself 

•  "^  of  the  leave 

to  amend, 
noit  tender  the  foil  amount  of  the  allocatnr,  and  not  a  less  sum ;  although  he  may  be  prepared 
to  shew  that  a  mistake  has  been  made  in  allowing  certain  items. 

Sembltt  that  a  party  may  set-off  interlocutory  coats  in  an  action,  without  an  order  of  the  Court 
era  Jodg*. 

X  2 


was 
an 
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1847.        balance  so  offered.     The  amended  declaration  so  left  was 

^]^^~*^     not  returned,  nor  was  any  application  made  for  the  costs. 

«»•  On  the  30th  of  October,  the  plaintifip  signed  the  interlocutory 

judgment  for  want  of  a  plea,  which  it  was  now  sought  to 

set  aside. 

Hoggins  shewed  cause.  The  plaintiff  was  entitled  to 
deduct  his  own  costs  of  setting  aside  the  judgment  of  non 
pros,  in  tendering  the  balance,  without  an  order  of  the 
Court  or  a  Judge  for  that  puq)ose.  By  Reg.  Gen.,  Hilaiy 
Term,  2  Wm.  4,  c.  93,  it  is  ordered,  "  that  no  set-off  of 
damages  or  costs  between  parties  shall  be  allowed  to  the 
prejudice  of  the  attorney's  lien  for  costs  in  the  particular 
suit  against  which  the  set-off  is  sought ;  provided,  never- 
theless, that  interlocutory  costs  in  the  same  suit,  awarded 
to  the  adverse  party,  may  be  deducted."  It  cannot  be 
necessary,  therefore,  that  an  order  of  the  Court  or  of  a 
Judge  for  this  purpose  should  be  obtmncd ;  and  the  practice 
is  understood  to  be  in  conformity  with  this  view.  He  was 
also  entitled  to  deduct  the  As,  too  much  which  had  been 
clearly  included  in  the  allocatur  by  mistake.  But  should 
the  Court  be  against  the  plaintiff  on  these  two  points,  then 
it  is  submitted,  that  the  plaintiff  was  not  bound  to  tender 
the  costs  before  delivering  an  amended  declaration.  The 
order  authorized  the  amendment  of  the  declaration,  and  if 
the  plaintiff  did  not  obey  that  part  of  it  which  imposed 
costs  upon  him,  the  defendant  had  the  same  remedy  fi>r 
their  recovery  as  in  other  cases. 

Prentice^  in  support  of  the  rule.  It  is  submitted  that  the 
plaintiff  had  no  right  to  deduct  his  costs  without  havii^ 
first  obtained  an  order  of  the  Court  or  a  Judge  for  that  pur- 
pose. At  any  rate,  he  could  not  deduct  the  4^.  alleged  to 
have  been  wrongly  included  in  the  allocatur  of  the  defend- 
ant's costs.  The  tender,  therefore,  was  not  sufficient.  The 
plaintiff,  however,  having  obtained  the  leave  to  amend  upon 
payment  of  costs,  the  payment  was  a  condition  precedent, 


9. 

Drew. 
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befere  he  could  deliver  an  amended  declaration  or  proceed  1847. 
fiirtber  in  the  action ;  Nichols  v.  Bozon  (a).  The  plaintiff,  L^^y 
tlierefore,  was  not  in  a  position  to  sign  the  present  inter- 
Iocat<»y  jadgment,  which  must  be  set  aside  for  irregularity. 

Patteson,  J. — I  am  of  opinion  that  the  order  of  amend- 
ment here  being  upon  payment  of  costs,  made  the  payment 
of  those  costs  a  condition  precedent  The  question  then 
arises,  was  the  tender  a  sufficient  one  ?  It  is  said,  that  the 
plaintiff  had  no  right  to  deduct  from  the  amount  of  the 
costs  due  fix)m  him  to  the  defendant,  the  amount  of  inter- 
locutory costs  due  from  the  latter  to  him,  without  an  order 
of  the  Coort  or  a  Judge  for  that  purpose.  Now  the  rule  of 
Court  certainly  says,  that  interlocutory  costs  awarded  to  the 
adverse  party  may  be  deducted ;  and  as  there  is  no  authority 
to  shew  that  it  is  necessary  to  come  to  the  Court  or  a  Judge 
for  an  order  to  be  at  liberty  to  deduct  them,  I  should  be 
loath  to  hold,  in  the  absence  of  any  authority,  that  such  an 
order  was  necessary,  particularly  as  it  might  be  productive 
of  great  inconvenience.  But  it  is  not  necessary  that  I 
should  decide  this  point,  because  I  do  not  see,  even  then, 
that  the  plaintiff  tendered  the  proper  balance.  He  chose  to 
tender  4s.  less,  because,  he  says,  that  the  Master  had  made 
a  mistake  in  his  allocatur,  by  allowing  that  sum  too  much  to 
the  defendant;  but  if  he  could  do  this,  he  might  have 
deducted  lOi,  or  any  other  sum.  The  allocatur  for  this 
purpose  must  be  considered  conclusive  as  to  the  amount, 
and  if  the  plaintiff  questioned  its  correctness,  he  should 
have  made  the  application  in  the  proper  quarter  to  have  it 
set  right ;  but  he  could  not  tender  less  than  the  amount  for 
which  it  was  given,  merely  because  he  says  that  less  ought 
to  have  been  allowed. 

I,  therefore,  think  the  interlocutory  judgment  was  ir- 

legular,  and  the  rule  for  setting  it  aside  must  be  made 

absolute. 

Rule  absolute. 

(a)  13  East,  185. 
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lo  re  arbitration  between  Spooveb  and  Paynb. 


(In  thefuU  Court.) 

Where  a  rule     J.  HIS  WBS  a  Fule  Calling  upon  the  plaintiff  to  shew 
payment  ^      whj  the  writ  of  capias  ad  satisfaciendum  issued  in  thia 
S^n  "eiS?'''''   should  not  be  set  aside,  and  why  the  defendant  shoul 
and  a  day  old,    be  discharged  out  of  the  custody  of  the  keeper  o1 
Queen's  Prison,  as  to  the  ei^ecution  in  this  matter. 

It  appeared  that  the  cause  had  been  referred  to  ad 
tion,  and  an  award  made,  and  a  rule  nisi  obtained  b 
defendant  to  set  aside  the  award,  which  rule  was  alien 
discharged,  with  costs.  That  the  costs  were  taxed  at  23 
and  the  Master's  allocatur  bore  date  the  7  th  of  Fehi 
1845.  On  the  17th  of  November,  1846,  the  defendan 
arrested  under  a  ca*  sa.  issued  under  the  1  &  2  Viot.  c. 
&  18,  upon  the  allocatur.  No  soire  facias  had  iaaun 
revire  the  allocatur. 


It  u  not  ne 
cessary  to  sue 
out  a  scire 
facias,  or  to 
obtain  the 
leave  of  the 
Court,  before 
tuing  out 
execution 
upon  it,  by 
virtue  of  I  &  2 
Vict.  c.  110, 
a.  18. 

Therefore, 
where  a  rule 
obtained  by  i^ 
defendant 
had  been  dis- 
charged with 
costs,  and  the 
costs  taxed  on 
the  Master's 
allocatur,  and 
more  than  a 
year  and  a 
day  af^er  the 

plaintiff  issued  judgment  must  be  revived  by  scire  &cias  after  the  expir 
h  THdd^on^  ^^  ^^  time,  but  that  is  because  judgments  are  of  ret 
motion  to  set     whereas  a  rule  or  order  of  Court  is  not  a  record. 


Whiiehurst  and  Miller  shewed  cause.  It  is  submiti 
is  not  necessary  to  issue  a  scire  facias  before  proceedu 
execution  upon  an  allocatur,  although  more  than  a 
and  a  day  may  have  elapsed  from  its  date.     It  is  t 


aside  the  ca. 
sa.,  and  to 

discharge  the 
defendant  out 
of  custody, 
that  the  pro- 


Cohe  defines  a  record  as  ^^  a  memoriall  or  remembrani 

roUes  of  parchment,  of  the  proceedings  and  acts  of  a  ( 

of  justice,"  and  says,  that  they  **  import  in  them  sucl 

ceedings  were    controllable  credit  and  veritie,  as  they  admit  no  aven 

regular,  and  i  /.  , 

that  it  was  plea,  or  proofe  to  the  contrarie ;"  Co.  Litt.  260.  The  1  &  2 
Jhat^thTpUiS-  c.  no,  8. 18,  however,  it  is  said,  enacts,  that  they  shall 
hfvfuSlcd       "  ^^®  ^^^^*  of  judgments;"  but  that  does  not  make  tbc 

a  scire  facias, 

pr  obtained  the  leave  of  the  Qa^n  to  issue  e^eoition. 


Payns. 
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all  respects  similar  to  judgments ;  Farmer  v.  Mattram  (a) ;        1B47. 
or  require  that  they  should  be  entered  of  record ;  Cetti  v.         i^'^T"'*^ 
Bartlett  lb\    It  has  never  been  the  practice  to  issue  a  scire     •rtntradon 

-    .      .  ,  Tk  .       .  Spoonke 

acias  in  such  casea  But  even  supposmg  it  were  necessary,  amd 
the  ca.  sa.  is  not  absolutely  void,  because  no  scire  facias  has 
iflsued;  JBlanehenay  t.  Buri{e).  The  defendant  ought 
to  be  left  to  his  writ  of  error.  At  any  rate  the  present 
api^icatfon  is  too  late.  They  referred  also  to  Mortimer  v. 
P^iyot(d);  Sambm  v.  Jnrociar{e),  and  Benn  v.  Oreai- 
wcodif). 

Mlmmmff,  Serjt,  in  support  of  the  rule.  The  1  &  9  Vict, 
c.  110,  s.  18,  in  giving  to  rules  and  orders  of  Court  the 
same  etkct  as  judgments,  manifestly  intended  to  put  them 
on  the  same  footing  in  all  respects.  They  are  so  treated  in 
fiict  vrhen  an  execution  issues  at  once  without  any  judgment 
being  mgned ;  and  there  would  seem  to  be  the  same  reason 
why  a  scire  fiudas  should  issue  on  a  rule  or  order  of  Court 
for  payment  of  money  more  than  a  year  and  a  day  old,  as 
on  a  judgment  It  is  said  that  it  has  not  been  the  practice 
to  issue  a  scire  &cias  on  orders  or  rules  of  Court  after  the 
lapse  of  a  year  and  a  day  from  their  date ;  but  in  so  short  a 
time  as  has  elapsed  since  the  passing  of  the  I  &  2  Vict, 
c.  110,  it  can  hardly  be  said  that  any  settled  practice  is 
established.  In  cases  of  attachment  for  nonpayment  of 
money  under  an  award,  after  four  Terms  have  elapsed,  a 
rule  nisi  only  is  granted ;  and  in  moving  for  it,  an  a£Bdavit 
is  neoessaiy  that  the  money  remains  unpaid.  The  case  of 
Bbmekenay  v.  Burt  was  an  action  of  trespass  against  the 
parties  executing  a  writ  of  ca.  sa.  issued  more  than  a  year 
and  a  day  after  the  judgment,  without  a  scire  facias.    It  is 

(a)  6  M.  &  G.  684;  S.  C.  7  &  D.  613. 

Scvtt,  N.  R.  408;  onie,  voL  1,  (iQ  4  A.  &  E.  363,  n.;  S.  0. 

p.  781.  2Dowl.  615. 

(6)  9  M.  &  W.  840;  S.  C.  1  (e)  7  B.  &  C.  800. 

Dowl.  928,  N.  S.  (/)  6  Scott,  891. 

(c)  4  0-3.  707 ;  S.  C.  3  G. 
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no  authority  that,  upon  an  application  like  the  present,  the 
writ  would  not  be  set  aside,  and  the  party  discharged  out 
of  custody.  If  this  had  been  the  case  of  a  ca.  sa.  issuing 
more  than  a  year  and  a  day  after  judgment  signed  without 
a  scire  facias,  it  would  have  been  a  void  execution ;  RusseWi 
case  (a) ;  or,  at  any  rate,  ground  of  error ;  Patrick  v.  Johnr 
ston  (by,  Here  error  will  not  lie,  but  this  application  is  in 
the  nature  of  error.  If  the  Court  should  think  a  scire  facias 
w^s  not  requisite,  at  any  rate  the  leave  of  the  Court  to  issue 
execution  should  have  been  obtained.  He  referred  also  to 
Reynolds  v.  Newton  (c) ;  Parsons  v.  Loyd  {d) ;  Goodtitle  d. 
MurrellY.  Badtitle  (e);  Hodson  v.  Warrington (f)^  and  the 
cases  collected  in  2  Chit.  Arch.  Pr.  1013,  8th  ed. 


Lord  Denman,  C.  J. — We  do  not  see  the  necessity  of  a 
scire  facias  in  a  case  like  the  present ;  but  it  is  desirable  to 
inquire  what  is  the  practice  of  the  other  Courts  in  this 
respect. 

Cur.  adv.  vtdL 


On  a  subsequent  day, 

Lord  Denman,  C.  J.,  delivered  the  judgment  of  the 
Court. —  The  defendant  in  this  case  obtained  a  rule  for 
discharging  him  from  imprisonment  under  a  ca.  sa.,  because 
it  had  issued,  on  a  rule  of  Court  requiring  him  to  pay 
money,  under  the  1  &  2  Vict  c  110,  s.  18,  without  a  scire 
facias  or  special  leave  of  the  Court. 

We  are  of  opinion  that  no  scire  facias  or  special  leave  is 
made  necessary  by  that  act,  or  by  any  legal  principle :  and 
we  learn,  that  according  to  the  practice  now  existing,  the 
proceedings  are  regular.  The  rule  must,  therefore,  be 
discharged. 

Rule  discharged. 


(a)  4  Leon.  197. 

(b)  3  Lev.  403. 

(c)  1    a  B.  525  5  S.  C.   1   G. 
&  D.  153. 


id)  3  Wils.  341. 
(e)  9  DowL  1009. 
(/)  3  P.  Wma.  36. 
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1847. 

SaYEB  V.   DUFAUB.  ''— N^— ' 

(In  the  full  Court.) 

Indebitatus  assumpsit  in  SOO/.,  for  the  wages  or  The  Stat, 
salaiy  of  the  plaintiff  before  that  time^  due  for  work  done  c.  116,8.  i, 
and  performed  as  the  hired  servant  of  and  for  the  defendant,  from  a  party, 
and  on  his  retainer,  and  for  other  work  and  labour  then  P«»enting  a 

petition  for 

done  and  performed  by  the  plaintiff  for  the  defendant  at  nrotection 
his  request ;  and  in  500L  for  money  paid,  &c. ;  and  in  5002.  under  that 
for  money  due  on  an  account  stated.     To  the  plaintiff's  rigJU^toroe 
damaire.  &c,  ^^^  *°  *"**- 

t  •  .  t  n     1       «tanding  debt ; 

And  for  a  further  plea  as  to  the  said  residue  of  the  and  confers  it, 
monies  in  the  declaration  mentioned,  and  as  to  so  much  of  ^^  the  official' 
the  declaration  as  relates  to  the  said  residue,  the  defendant  ''^^' 

'  ir  lea  to  an 

says,  that  after  the  accruincr  of  the  causes  of  action  as  to  action  of  in- 

•^  .  .  °  .  debiUtus  as- 

which  this  plea  is  pleaded,  and  after  the  passing  of  an  act  sumpsit  for 

of  Parliament  made  and  passed  in  the  session  of  Parliament,  hired'servant, 

held  in  the  fifth  and  sixth  years  of  the  reign  of  her  Majesty  ^^^  ^t^tated. 

Queen  Victoria,  intituled,  **  An  Act  for  the  relief  of  In-  that,  after  the 

solvent  Debtors,^  and  after  the  day  in  the  said  act  named  the  causes  of 

and  appointed  for  the  said  acts  corning  into  operation,  and  ^^^ 

after  the  first  day  of  November,  in  the  year  of  our  Lord  P*f  *?fi;,?^  *^® 

•^  '  •'  ,  7  &  8  Vict, 

1842,  and  before  the  passing  of  the  act  of  Parliament  made  c  96.  the 

and  passed  in  the  sessions  of  Parliament  held  in  the  seventh  presented  a 

and  eighth  years  of  the  reign  of  her  Majesty  Queen  Victoria,  ^J^^j/n*^ 

intituled,  "  An  Act  to  amend  the  Law  of  Insolvency,  Bank-  from  process 

under  the 
6  &  6  Vict, 
e.  1 16,  8.  I ;  and  that  an  oflBcial  assignee  had  been  appointed,  in  whom  his  estate  and  effects 
were  vested.  The  plea  set  out  all  the  facts  necessary  to  render  the  order  valid  under  that  section : 
HeUy  on  demurrer,  that  the  plea  was  a  sufficient  answer  to  the  action. 

Hekt,  on  special  demurrer,  that  it  was  not  necessary  that  the  plea  should  contun  a  positive 
averment  that  the  plaintiff  had  creditors,  or  that  the  schedule  which  he  presented  contained  the 
debt  sued  for. 

Nor  that  it  should  negative  that  the  suit  was  brought  on  behalf  of  the  official  assignee,  and 
with  bii  content 

Nor  that  the  notice  of  the  plalntiff^s  intention  to  present  the  petition  should  be  stated  to  have 
been  given  after  the  passing  of  the  act;  it  being  expressed  to  be  given  ** according  to  the 
sdiedme  to  the  said  first  mentioned  act  annexed,  and  according  to  the  true  intent  and  meaning 
of  the  said  first  mentioned  act.'* 

Nor  that  the  time  when  the  matter  of  the  petition  was  to  be  heard,  should  be  stated  to  have 
been  Mlvertised  in  the  London  Gazette,  &c.,  *'  one  month  at  the  least**  after  the  date  of  the  notice. 

Nor  thsLt  the  order  of  the  Court  of  Bankruptcy,  which  appointed  the  commissioner  who 
granted  the  order  for  protection,  should  be  sUtca  to  have  been  approved  of  by  the  Lord  Chan- 
cellor. 
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1M7.       ruptcj,  and  Execution,"  and  before  the  commencement  of 
^2^^^       this  suit,  to  wit,  on  the  16th  day  of  March,  in  the  year  of 
»•  our  Lord  1843,  the  plaintiff  presented  a  petition  for  pro* 

tection  firom  process  to  the  Court  of  Bankruptcy  in  the 
said  first  mentioned  act,  mentioned  and  described  as  the 
Court  of  Bankruptcy,  which  petition,  at  the  said  time  of 
its  being  presented,  had  annexed  to  it  a  full  and  true 
schedule  of  the  debts  of  the  plaintiff,  with  the  names  oi 
his  creditors,  and  the  dates  of  contracting  such  debts 
severally,  and  the  nature  of  such  debts,  and  the  security 
given  for  the  same ;  and  also  of  the  nature  and  amount  of 
the  plaintiff*s  property,  and  of  the  debts  owing  to  him,  with 
their  dates,  and  the  names  of  his  debtors,  and  the  nature 
of  the  securities  which  he  had  &r  such  debts,  and  which 
contained  no  proposal,  the  plaintiff  having  no  such  proposal 
to  make,  for  payment  in  whole  or  in  part  of  his  debta 
And  the  defendant  further  says,  that  before  the  presenting 
of  such  petition,  to  wit,  on  the  9th  day  of  March,  in  the 
year  of  our  Lord  1843,  the  plaintiff  gave  notice  according 
to  the  schedule  to  the  said  first  mentioned  act  annexed, 
and  according  to  the  true  intent  and  meaning  of  the  said 
first  mentioned  act  in  that  behalf,  to  one-fourth  in  number 
and  value  of  his  creditors,  that  he,  the  plaintiff,  intended 
to  present  a  petition  to  the  said  Court  of  Bankruptcy, 
praying  to  be  examined  touching  his  debts,  estate  and  effects, 
and  to  be  protected  firom  all  process,  upon  making  a  fiill 
disclosure  and  surrender  of  such  estate  and  effects  for  pay- 
ment of  his  just  and  lawful  debts,  and  that  the  time  when 
the  matter  of  the  said  petition  should  be  heard,  was  to  be 
advertised  in  the  London  Gazette  and  in  the  Morning  Post 
newspaper,  one  month  at  the  least  after  the  date  of  the  said 
notice ;  which  notice,  at  the  said  time  of  its  being  so  given, 
was  in  writing,  and  signed  by  the  plaintiff,  and  was  in  the 
words  and  figures  following,  that  is  to  say,  **  I,  William 
Sayer"  (meaning  the  plaintiff)  '^at  present  and  for  three 
months  past  residing  at  No.  73,  Seymour  Street,  Euston 
Square,  in  the  parish  of  St.  Pancras  and  county  of  Mid- 
dlesex, and  for  twenty-four  months  immediately  preceding 
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iMding  at  Na  42,  Bryanstone  Street,  Portman  Square,  in        1847. 
the  poririi  of  St  Marylebone,  in  the  county  of  Middlesex     ^""g^l^f^ 
aforesaid,  and  being  a  solicitor's  clerk,  do  hereby  ^ve  notice  v. 

that  I  intend  to  present  a  petition  to  the  Coart  of  Bankruptcy, 
Basingfaall  Street,  in  the  city  of  London,  praying  to  be 
examined  touching  my  debts,  estate  and  effects,  and  to  be 
protected  from  all  process,  upon  making  a  full  disclosure 
and  sorrender  of  such  estate,  and  efiects,  for  payment  of 
my  just  and  lawful  debts.  And  I  hereby  further  give 
notice,  that  the  time  when  the  matter  of  the  said  petition 
shall  be  heard  is  to  be  advertised  in  the  London  Oazette^ 
and  in  the  Morning  Post  newspaper,  one  month  at  least 
after  the  date  hereof.  As  witness  my  hand,  this  9th  day 
of  March,  in  the  year  of  our  Lord  1843.  William  Sayer,** 
(meaning  the  plaintiff).  «<  Witness,  R.  S.  Had  wen,  16,  Clif- 
ford's Lm,  attorney  for  the  said  William  Sayer,"  (meaning 
the  plaintiff).  And  the  defendant  says,  that  after  the 
giving  of  such  notice,  and  before  the  presenting  of  such 
petition,  the  plaintiff  caused  the  same  notice  to  be  inserted 
twice,  to  wit,  once  on  the  9th  day  of  March,  in  the  year  of 
cmr  Lord  1843,  and  a  second  time  on  the  12th  day  of 
Marcb^  in  the  year  of  our  Lord  1843,  in  the  London  Gazette^ 
and  twice,  to  wit,  once  on  each  of  the  days  and  times  last 
aforesaid,  in  a  newspaper  at  those  times  respectively  cir- 
culating in  the  county  of  Middlesex,  to  wit,  a  newspaper 
called  the  Morning  Post  And  the  defendant  further  says, 
that  for  and  during  the  period  of  twelve  calendar  months 
next  before  and  at  each  of  the  said  times  respectively  of 
giving  the  said  notice,  and  of  causing  the  same  to  be  inserted 
in  the  said  gazettes  and  newspapers,  the  plaintiff  had  resided 
and  did  reside  within  the  sdd  county  of  Middlesex,  and 
within  the  district  in  the  said  first  mentioned  act,  mentioned 
and  described  as  the  London  district;  and  that  the  plaintiff 
was  not,  at  any  of  the  times  of  the  giving  or  inserting  of 
any  of  the  said  notices,  or  at  the  time  of  the  presenting  of 
the  said  petition,  or  at  any  time  a  trader  within  the  meaning 
of  the  statutes,  at  the  time  of  the  passing  of  the  said  first 
mendoned  act,  or  at  any  time  in  force  relating  to  bankrupts. 
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1847.       And  the  defendant  further  says,  that  afterwards  and  before 
^^i^jj^""^    the  commencement  of  this  suit,  and  before  the  passing  of 
«•  the  said  secondly  mentioned  act,  to  vriu  on  the  16th  day  of 

March,  in  the  year  of  our  Lord  1843,  the  said  petition  was 
filed  in  the  said  Court  of  Bankruptcy  in  due  form  of  law, 
and  according  to  the  directions  and  provisions  in   that 
behalf  of  the  said  first  mentioned  act.     And  the  defendant 
further  says,  that  upon  the  filing  of  the  said  petition,  and 
before   the  commencement  of  this  suit,  and  before   the 
passing  of  the  said  secondly  mentioned  act,  to  wit,  on  the 
day  and  year  last  aforesaid,  John  Herman  Merivale,  Esq., 
Barrister-at-Law,  then  being  the  commissioner  in  rotation 
of  the  said  Court  of  Bankruptcy,  who,  by  an  order  of  the 
said  Court  theretofore,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  that  behalf  made  by  the  said  Court,  according 
to  the  directions  and  provisions  of  the  said  first  mentioned 
act,  was  appointed  by  the  said  Court  to  hear  the  matter  of 
such  petition ;  and  to  whom,  by  the  said  order  of  the  siud 
Court,  the  said  petition  was  referred ;  by  an  order  of  him, 
the  said  John  Herman  Merivale,  then  in  that  behalf  made 
by  the  said  John  Herman  Merivale  in  the  matter  of  the 
said  petition,  gave  to  the  plaintifi*  protection  firom  all  process 
whatever,  either  against  his  person  or  his  property,  of  every 
description ;  and  by  which  said  order  the  said  John  Herman 
Merivale,    then   being    such  commissioner,   directed  and 
ordered  that  such  protection  was  to  continue  in  force,  and 
that  all  process,  except  process  for  arresting  or  holding  to 
bail  under  the  authority  of  a  Judge's  order  for  that  purpose, 
was  to  be  stayed  until  the  28th  day  of  April,  in  the  year  of 
our  Lord  1843,  at  two  o'clock  in  the  afternoon,  being  the 
time  appointed  for  the  appearance  of  the  plaintiff  at  the 
said  Court  of  Bankruptcy  in  Basinghall  Street,  Loudon, 
and  for  the  final  examination  of  the  plaintiff,  according  to 
the  form  of  the  said  first  mentioned  act  And  the  defendant 
further  says,  that  upon  the  presentation  of  the  said  petition, 
and  before  the  commencement  of  this  suit,  and  before  the 
passing  of  the  said  secondly  mentioned  act,  to  wit,  on  the 
16th  day  of  March,  in  the  year  of  our  Lord  1843,  the  said 
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John  Hennan  Merivale^  then  being  snch  commissioner  of 
the  said  Court  of  Bankruptcy,  so  appointed  to  hear  the 
matter  of  the  said  (^tition,  and  to  whom  the  said  petition  ** 

was  so  referred  as  aforesaid,  by  an  order  then  by  him  made 
in  the  matter  of  the  said  petition  in  due  form  of  law, 
and  according  to  the  directions  and  provisions  of  the  said 
first  mentioned  act,  nominated  and  appointed  George 
Green,  then  being  an  official  assignee  of  the  said  Court  of 
Bankruptcy,  to  be  the  official  assignee  of  the  estate  and 
effects  of  the  plaintiff,  according  to  the  true  intent  and 
meaning  of  the  said  first  mentioned  act,  and  the  provisions 
thereof  in  that  behal£  And  the  defendant  says,  that  the 
said  George  Green  always  from  the  time  of  the  making  of 
the  said  order  has  been,  and  still  is,  the  official  assignee  of 
the  estate  and  effects  of  the  plaintiff,  and  to  all  intents  and 
purposes,  the  sole  assignee  of  the  estate  and  effects  of  the 
plaintiff.     Verification. 

Special  demurrer. 

The  plaintiff's  points  for  argument  were,  that  it  is  not 
shewn  by  the  said  pica  that  the  said  estate  of  the  plaintiff 
was  vested  in  the  assignee  in  such  a  manner  as  to  prevent 
the  plaintiff  from  suing  in  this  action,  or  that  the  official 
assignee  ever  interfered  with  or  laid  claim  to  the  causes  of 
action  now  sought  to  be  recovered.  There  were  other 
causes  of  demurrer  shortly  alluded  to  in  the  argument 

Hawkins  (with  whom  was  Lush)  in  support  of  the  de- 
murrer (a).  The  main  question  is,  whether  it  is  any  answer 
to  an  action  in  indebitatus  assumpsit  for  work  and  labour, 
to  say  that  the  plaintiff  has  petitioned  the  Court  of  Bank- 
ruptcy for  protection  from  process  under  the  5  &  6  Vict 
c.  116  (&),  and  that  an  order  for  protection  has  been  made, 

(tf)  In  the  Vacation  after  Sect.  1.  *"  Whereas  it  is  ex- 
Michaelmas  Term.  pedient  to  protect  from  all  process 

(6)  The  following  are  the  ma-  against  the  person  snch  persons 

terial    sections    of    the    statute  as  have  become  indebted  without 

5  &  6  Vict.  e.  116,  alluded  to  in  any  fraud  or  gross  or  culpable 

the  argamcnt.  negligence,    so   as   nevertheless 
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DUTAVR, 


and  an  official  asagnee  appointed,  in  whom  bis  estate  and 
e£GsctB  are  vested^    It  is  submitted  that  it  is  not    The  first 


dieir  estates  may  be  duly  dit^ 
tribated  among  their  creditors:' 
Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the 
Lords  spiritual  and  temporal^ 
and  commons,  in  this  present 
Parliament  assembled,  and  by 
the  authority  of  the  same,  that 
if  any  person  not  being  a  trader 
within  the  statutes  now  in  force 
relating  to  bankrupts,  or  if  any 
person  being  such  trader,  but 
owing  debts  amounting  in  the 
whole  to  less  than  three  hun* 
dred  pounds,  shall  give  notice, 
according  to  the  schedule  to  this 
act  annexed,  to  one-fourth  in 
number  and  value  of  his  cre« 
ditors,  and  shall  cause  the  same 
notice  to  be  inserted  twice  in  the 
London  Oatette,  and  twice  in 
some  newspaper  circulating  with- 
in the  county  wherein  he  resides, 
he  may  present  a  petition  for  pro- 
tection from  process  to  the  Court 
of  Bankruptcy,  if  he  has  resided 
twelve  calendar  months  in  Lon- 
don or  within  the  London  dis- 
trict, or  to  the  commissioner  of 
bankrupt  in  the  country  within 
whose  district  he  may  have  re- 
sided within  twelve  calendar 
months,  which  petition  shall  have 
annexed  to  it  a  full  and  true 
schedule  of  his  debts,  with  the 
names  of  his  creditors,  and  the 
dates  of  contracting  the  debts, 
severaUy,  the  nature  of  the  debt, 
and  the  security  (if  any)  given 
for  the  same,  and  also  of  the 
nature  and  amount  of  his  pro- 
perty»  and  of  the  debts  owing  to 


him»  with  iheb  dates,  and  the 
names  of  his  debtors,  and  the 
nature  of  the  securities  (if  any) 
which  he  may  have  for  such 
debts,  and  which  petition  shall 
also  set  forth  any  proposal  which 
he  may  have  to  make  for  the 
payment,  in  whole  or  in  part,  of 
his  debts ;  and  it  shall  be  there- 
upon lawful  for  the  Judge  or 
commissioner  of  the  Court  of 
Bankruptcy  to  whom,  by  any 
order  of  the  Court,  as  herein-after 
provided,  the  same  shall  be  re* 
ferred,  or  for  the  commissionsr 
in  the  country  to  whom  the  pe- 
tition shall  be  presented,  to  give, 
upon  the  filing  of  such  petition, 
a  protection  to  tiie  petitioner  from 
all  process  whatever,  either 
against  his  person  or  his  pro* 
perty  of  every  descriptioD,  which 
protection  shall  continue  in  force, 
and  all  process  be  stayed,  until 
the  appearance  of  the  petitioner 
in  Court, as  herein-after  provided; 
and  upon  the  presentation  of  any 
such  petition  all  the  estate  and 
effects  of  the  petitioner  shall 
forthwith  become  vested  in  the 
official  assignee  who  shall  be 
nominated  by  the  commissioners 
acting  in  the  matter  of  the  said 
petition  t  and  such  official  assigi* 
nee  shall  and  may  forthwith  take 
possession  of  so  much  thereof  as 
can  be  reasonably  obtained  and 
possessed  without  suit;  and  the 
said  official  assignee  shall  hold 
and  stand  possessed  of  the  same 
in  Hke  manner  as  official  assig- 
nees hold  and  possess  estates 
and  eflbcta  under  and  by  viitM 
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aectioo  of  that  statute  provides  that  any  persoo,  not  bchig 
a  dader,  owing  leas  than  SOOiL^  on  giving  and  publishing 


of  Um  statiita  rebtiiig  to  bank- 

Sect. 4.  "Thai  the  commisaion- 
cr  to  audiorisecl,  or  the  commie- 
■oner  in  the  countay,  (as  the  caee 
may  be,)  dia]l,on  the  day  notified 
fay  audi  notice  as  aforesaid,  pro- 
ceed to  examine  npon  oath  the 
petitioner,  and  any  creditor  who 
■wy  attend  snch  examination, 
and  any  witooes  whom  the  pe- 
tickmer  or  any  creditor  may  call ; 
and  the  said  commissioner  may 
a^onm   the  examination   from 

to  time^  and  summon  to  be 
before  htm  any  debtor 
of  each  petitioner,  or  any  creditor 
of  sncli  petitioner,  or  any  other 
peraoD  whoae  evidence  may  ap- 
pear necaasary  for  the  purposes 
of  the  inquiry;  and  if  it  shall 
appear  to  the  said  commissioner 
ftat  the  allegations  in  the  petition 
aad  the  matters  in  the  schedules 
arstme,  and  that  the  debts  of  the 
petitioner  were  not  contracted  by 
any  manner  of  fraud  or  breach  of 
trast,  or  any  prosecution  an^nst 
As  petitioner  whereby  he  had 
been  convicted  of  any  offence,  or 
wiihont  baring  at  the  time  of 
becoming  indebted  reasonable 
of  bfiag  able  to  pay 
defalk  aad  that  such  debts 

not  contracted  by  reason  of 
aay  judgment  in  any  proceeding 
te  biaadh  of  the  revenue  laws,  or 
iaanjactionliDr  breach  of  promise 
of  aarnage,  seduction,  criminal 
eoBvaraation,  libel,  slander,  as- 
ssaH^  battery,  malicious  arrest, 
OHdicMma  aoing  out  a  fiat  of 
baahmplcy*  or  maliciotta  tres- 


pass, and  that  the  petitioner  haa 
made  a  full  discovery  of  his  estate^ 
effects,  debts,  and  credits,  and  haa 
not  parted  with  any  of  his  pro- 
perty eince  the  presenting  of  his 
petition,  it  ehall  then  be  lawful 
for   the   said   commissioner   to 
cause  notice  to  be  given  that  on 
a  certain  day,  to  be  named  therein, 
he  will  proceed  to  make  an  order, 
unless  cause  be  shewn  to  the  con- 
trary ;  which  order  shall  be  called 
a  final  order,  and  shall  be  for  the 
protection  of  the  person  of  the 
petitioner  from  all  process,  and 
for  the  vesting  of  his  estate  and 
effects  in  an  official  assignee,  to 
be  named  by  such  commissioner, 
together  with  an  assignee  to  be 
chosen  by  the  majority  in  number 
and  value  of  the  creditors  who 
may  attend  before  the  commis- 
sioner on  such  day,  or  for  the 
carrying  into  effect  such  proposal 
as  the  petitioner  shall  have  set 
forth  in  his    petition,  provided 
that  the  consideration  of  such 
final  order   may  be   adjourned 
from  time  to  time  by  the  com- 
missioner   without     any    fresh 
notice:  provided  always,  that  it 
shall  be  lawful  for  the  said  com- 
missioner, if  he  shall  think  fit, 
to  direct  in  such  final  order  some 
allowance  to  be  made  for  the 
support  of  the  petitioner  out  of 
his  estate  and  effects.'* 

Sect.  7.  ''That  from  and  after 
the  passing  of  the  final  order  the 
whole  estate,  present  and  future, 
aa  well  real  as  personal,  and  aa 
well  in  the  colonies,  dominions, 
and  plantationa  belonging  to  her 
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DuFAua. 


the  required  notice,  may  present  a  petition  to  the  Coiirt 
of  Bankruptcy,  stating  the  debts  owing  by  and  to  him, 
whereupon  the  Judge  or  commissioners  of  the  Court  of 
Bankruptcy  may  grant  an  order  for  protection  from  all 
process  whatever  until  the  appearance  of  the  petitioner  in 
Court,  as  thereinafter  provided :  "  and  upon  the  presenta- 
tion of  any  such  petition,  all  the  estate  and  effects  of  the 
petitioner  shall  forthwith  become  vested  in  the  official 
assignee,  who  shall  be  nominated  by  the  commissioners 
acting  in  the  matter  of  the  said  petition ;  and  such 
official  assignee  shall  and  may  forthwith  take  possession  of 
so  much  thereof  as  can  be  reasonably  obtained  and  possessed 
without  suit"  The  official  assignee,  therefore,  becomes 
entitled  only  to  the  "chattels  and  effects"  of  the  petitioner; 
not  to  his  "credits,"  which  cannot  be  obtained  without 
suit  The  official  assignee  in  fact  takes,  by  the  words  of 
the  statute,  that  property  which  would  otherwise  have  had 
to  be  conveyed  to  him  by  deed;  and  his  rights  under  the 
statutable  transfer,  where  there  is  no  power  conferred  on 
him  by  statute  to  sue,  as  is  here  the  case,  can  be  no  greater 
than  those  of  an  assignee  by  deed.  Therefore,  even  if 
the  words  "  chattels  and  effects"  could  extend  to  include 
"credits;"  which,  it  is  submitted,  a  consideration  of  the 
subsequent  sections  in  the  act,  which  will  presently  be 
adverted  to,  shews  cannot  be  done;  the  plea  would  still 
be  open  to  the  defect  that  it  does  not  negative  that  this  is 


Majesty,  as  in  the  United  King- 
dom of  Great  Britain  and  Ireland, 
all  the  efiects  and  all  the  credits 
of  the  petitioner,  shall  become 
absolutely  vested  in  the  official 
assignee,  and  assignee  chosen  by 
the  creditors,  without  any  deed 
or  conveyance,  which  assignees 
shall  hold  the  same  as  fully  as  if 
the  petitioner  had  been  made  a 
bankrupt  and  they  had  been 
assignees  under  his  fiat,  and  shall 
sue  and  be  sued  as  if  they  had 


been  assignees  under  such  fiat; 
and  as  often  as  any  such  assigneef 
shall  die  or  be  lawfully  removed, 
and  a  new  assignee  duly  appoint- 
ed, all  estate,  real  and  personalt 
and  such  eflfects  and  credits,  as 
were  or  remained  vested  in  such 
deceased  or  removed  aeiignee 
shall  vest  in  the  new  assignee, 
either  alone  or  jointly  with  the 
existing  assigneee,  as  the  casa 
may  require,  ^thoat  any  deed 
or  conveyance  for  that  porpoee.*' 
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the  assignee's  suit  brought  in  the  name  of  the  petitioner.        1847. 

[Cokridgey  J. — Should  not  that  fiwt  come  from  the  plaintiff       Sayer 

by  way  of  reply?     Suppose  that  this  were  an  action  for  a  «'• 

chattel,  or  supposing  the  words  '^ehoses  in  action"  were 

included  in  the  first  section,  would  it  not  be  a  sufficient 

primi  fisu^ie  defence,  that  by  virtue  of  the  presentation  of 

the  petition,  thd  chattel  or  chose  in  action  had  become 

tested  in  the  official  assignee  ?]     The  gist  of  the  defence 

being  that  another  person  and  not  the  plaintiff  is  entitled 

to  sue,  the  defendant  should  so  state  it  as  to  exclude  the 

pofisibility  of  the  plaintiff  being  entitled.     Butj  it  is  sub-^ 

mitted,  that  on  examining  the  subsequent  sections  of  the 

act  of  Parliament,  a  chose  in  action  like  the  present  does 

not  psss  to  the  official  assignee.     The  fourth  section  pro^ 

fides,  that  upon  the  day  appointed  for  examination  of  the 

petitioner,   the  commissioner,  if  satisfied  with    the  allc* 

gatioDs,  &c.  of  the  petitioner,  and  that  he  ^^  has  made  a 

M  discovery  of  his  estate,  effects,  debts  and  crediU^  may 

Qiale  a  final  order  for  his  protection,  ^^  which  order  shall 

be  called  a  final  order,  and  shall  be  for  the  protection  of 

the  person  of  the  petitioner  from  all  process,  and  for  the 

vesting  of  his  estate  and  effects  in  an  official  assignee,  to 

be  named  by  such  commissioner,  together  with  an  assignee 

to  be  chosen  by  the  majority  in  number  and  value  of  the 

creditors,"  &c.     And  by  the  seventh  section  it  is  provided, 

''that  from  and  after  the  passing  of  the  final  order,  the  whole 

estate,  present  and  future,  as  well  real  as  personal,"  ^^  all 

the  efiects  and  all  the  credits  of  the  petitioner  shall  become 

absolutely  vested  in  the  official  assignee  and  assignee  chosen 

by  the  creditors,  without  any  deed  or  conveyance,  which 

anignees  shall  hold  the  same  as  fully  as  if  the  petitioner  had 

been  made  a  bankrupt,  and  they  had  been  assignees  under 

his  fiat,  and  shall  sue  and  be  sued  as  if  they  had  been  assign 

nees  under  such  fiat"  It  is  clear,  therefore,  that  the  Legist 

latnre  has  drawn  a  marked  distinction  between  the  quantity 

of  interest  which  is  transferred  by  the  order  of  protection 

to  the  official  assignee,  and  that  which  is  transferred  by  the 

vou  ▼•  T  D.  &  L. 
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1847.  final  order  to  the  official  assignee  and  creditors'  assignee; 
and  that  the  latter  alone  are  entitled  to  sue  upon  any  cause 
of  action  which  the  petitioner  may  possess.  The  woids  in 
the  first  section  merely  convey  the  *^  estate  and  effects"  of  the 
petitioner,  except  such  as  cannot  *^  be  reasonably  obtained 
and  possessed  without  suit;"  and  then  when  the  final  order 
is  granted  under  the  fourth  section,  upon  the  commiarioner 
being  satisfied  that  the  petitioner  **  has  made  a  full  dis- 
covery of  his  estate,  effects,  debts,  and  credits^  the  seventh 
section  shews  that  the  '^estate,"  the  ^^efiects,"  and  the 
^*  credits^  of  the  petitioner  become  then  absolutely  vested 
*^  in  the  official  assignee  and  the  assignee  chosen  by  the 
creditors."  [^Coleridge^  J. — Suppose  that  your  argument 
is  correct,  and  that  the  petitioner  brings  an  action  after  the 
date  of  the  order  of  protection,  and  before  the  final  order, 
what  is  to  be  the  effect  of  the  final  order  in  such  a  case  ? 
Is  the  action  to  abate?]  Probably,  in  such  a  case,  the 
action  would  be  carried  on  by  the  assignees  in  the  peti- 
tioner's name.  [^Coleridgej  J. — But  the  act  says  that  the 
assignees  ^^  shall  sue  and  be  sued  as  if  they  had  been  assg- 
nees"  under  a  fiat  in  bankruptcy.]  Possibly  there  may  be 
a  difficulty  in  the  language  of  the  act  in  this  reqpect 
\^Coleridgey  J. — Suppose  the  official  assignee  were  to 
demand  and  receive  payments  from  a  debtor  of  the 
petitioner?  Could  the  latter  treat  this  as  a  wrongful 
payment,  and  sue  the  debtor  for  the  same  debt.]  No 
doubt  there  are  many  difficulties  in  this  construction  of  the 
act,  but  in  any  way  of  viewing  it,  some  difficulties  will  be 
found  to  arise.  [PaUesarit  J. — It  certainly  cannot  be  sup- 
posed that  the  Legislature  intended  that  the  debtor  of  a 
petitioner  should  not  be  sued  during  the  time  that  may 
elapse  from  granting  an  order  for  protection  and  the  final 
order.  Supposing,  however,  that  ^^  credits"  are  to  be  included 
in  the  first  section,  as  there  is  no  power  given  by  the  act  to 
the  provisional  assignee  to  sue  in  his  own  name,  most  he 
not  sue  in  that  of  the  petitioner?]  It  is  submitted  that  he 
must,  and,  therefore,  even  in  that  view  the  plea  is  no  answer. 
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The  words  in  the  6  Geo.  4,  c.  16,  s,  63,  which  vests  a  1B47. 
banknipt*8  estate  in  his  assignees,  are  much  more  com-  Sayb* 
preheosive.  There  "all  debts  due  or  to  be  due  to  the  ^  •• 
bankrupt,"  are  to  be  assigned  by  the  commissioner  (a)  to 
die  asaigneesy  "and  such  assignment  shall  vest  the  property, 
right,  and  interest  in  such  assignees,  as  fully  as  if  the 
SBBanmce  whereby  they  are  secured  had  been  made  to  such 
asi^ees ;  and  after  such  assignment,  neither  the  bankrupt 
nor  any  person  claiming  through  or  under  him,  shall  have 
power  to  recover  the  same,  nor  to  make  any  release  or 
discfaaige  thereof ;**  "but  such  assignees  shall  have  like 
remedy  to  recover  the  same  in  their  own  names,  as  the 
bankmpt  himself  might  have  had,  if  he  had  not  been 
ac^udged  bankrupt.**  With  regard  to  the  intention  of  the 
Legialature  on  the  subject,  reference  may  be  made  to  the 
1  &  2  Wm.  4,  c.  66,  which  constitutes  the  Court  of  Bank*" 
rnptcj,  by  sect  23  of  which,  the  official  assignee  appointed 
m  the  case  of  bankrupts,  is  expressly  restricted  from  interfering 
"in  directing  the  time  and  manner  of  effecting  any  sale  of 
die  bankrupt's  estates  or  effects."  A  case  arose  under  the 
Scotch  Bankrupts'  Act,  54  Geo.  3,  c.  137,  s.  29,  which 
enablea  the  assignee  to  take  such  legal  steps  as  may  b^ 
eflKectaal  for  recovering  possession  of  the  "estate  and 
eflects"  wherever  situate,  whether  those  words  would 
eonvey  a  right  to  sue  (b) ;  and  Lord  Ellenborough  there  said^ 
"  I  have  looked  into  the  statute  with  great  anxiety,  becausd 
this  is  a  question  of  considerable  moment,  and  it  came  upon 
me  at  the  time  by  surprise;  but  I  cannot  find  any  words 
OQDveying  to  the  plaintiff  a  right  of  suit  The  utmost 
extent  to  which  the  language  of  the  act  can  be  carried,  is 
to  a  right  of  property.  What  may  have  been  the  intention 
of  those  whofiamed  the  act  I  will  not  say ;  but  it  is  certain 
that  the  acts  contain  no  expressions  large  enough  to  convey 
the  right  contended  for.     I  take  it  for  granted  that  the 

(a)  See  sect  12,  which  vests  (6)  Jeffery  v.  M^Tagyart,  0  M. 

the  estate,  &c.  of  the  bankrupt      k  S.  126. 
in  the  commiMkmers. 

Y  2 


Dt'FAUR. 
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firamer  of  the  act  was  aware  of  the  law  of  England  touching 
the  assignment  of  a  chose  in  action;  I  cannot,  therefore, 
suppose  that  the  Legislature  had  a  larger  object  in  view 
than  what  they  have  accomplished."     [^Coleridffe,  J.,  re- 
ferred to  the  fourth  section  of  5  &  6  Vict  c.  116,  where 
it  is  stated  that  the  final  order  shall  vest  the  ^^  estate  and 
effects"  in  the  official  and  creditors'  assignees,  as  being 
a  short  mode  of  stating  what  is  enacted  by  the  seventh 
section  in  extensor]     But  even  should  the  Court  be  of 
opinion  that  the  plea  is  in  substance  an  answer,  it  is  sub- 
mitted it  is  clearly  defective  in  form.     There  is  no  positive 
averment  that  the  plaintiff  had  any  creditors,  or  that  the 
schedule  which  he  presefnted  contained  this  debt     [WiglU* 
many  J.-=-It  states  that  he  petitioned  for  protection  from 
process.]     Then  the  notice  is  said  to  be  given  before  the 
presenting  the  petition,  but  is  not  said  to  be  after  passing 
the  act     [Wightmany  J. — It  says   that  he  gave  a  notice 
^'  according  to  the  schedule  to  the  said  first  mentioned  act 
annexed,  and  according  to  the  true  intent  and  meaning  of 
the  said  first  mentioned  act"     That  must  mean  that  it  was 
given  afler  the  act  was  passed.]     It  is  not  said  that  the 
time  when  the  matter  of  the  petition  was  to  be  heard  was 
advertised  in  the  London  Gazette^  &c.,  ^'  one  month  at  the 
least**  afler  the  date  of  the  notice,  which  ought  to  be  done 
according  to  the  form  given  in  the  schedule.    [Coleridge^  J. 
•^The  act  does  not  in  terms  require  the  petitioner  to  do 
so.   It  may  be  that  it  ought  to  be  done  by  the  Court  itself.] 
It  is  not  shewn  that  the  order  of  the  Court  of  Bankruptcy, 
which  appointed  the  commissioner,  was  approved  of  by  the 
Lord  Chancellor,  as  required  by  sect  3  \  nor  that  at  the 
time  of  granting  the  order  of  protection  the  commissioner 
was  acting  in  the  matter  of  the  petition^     [^Coleridgey  J. — 
The  13th  section  empowers  the  Judges  and  commissioners 
to  make  orders,  which  are,  prima  facie,  binding.] 

T.  Jones  (with  whom  was  Peacock)  contra.   With  respect 
to  the  main  question  in  the  case,  it  is  submitted  that  the 
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words  '' estate  and  effects"  are  quite  sufficient  to  include    ^  1847. 
debts  due  to  the  insolvent.    The  1  &  2  Wm.  4,  c.  56,  s.  25, 
which  vests  the  estate  of  bankrupts  in  the  assignees  under 
a  fiat,  uses  the  words  ^  personal  estate  and  effects,"  which 
are  certainly  not  larger  than  those  here  used.     Under  the 
6  GeOb  4,  c.  16,  s.  63,  it  has  been  decided  that  the  words 
^  personal  estate"  convey  the  right  to  maintain  an  action 
for  unliquidated  damages,  which  have  accrued  before  the 
bankruptcy,  by  non  performance  of  a  contract ;  Wright  v. 
Fairfield  {a).     Lord  Tenterden  there  says,  ^^  I  have  not  been 
able  to  entertain  any  doubt  upon  this  point     It  appears  to 
me  that  the  object  of  the  act  6  Geo.  4,  c.  16,  was  to  give 
the  assignees,  for  the  advantage  of  the  creditors,  every 
beneficial  matter  belonging  to  the  bankrupt's  estate."     His 
Lordship  then  adverts  to  the  words  of  the  63rd  section : 
^The  words  there  used  are,  ^all  the  present  and  future 
personal  estate  of  such  bankrupt,  wheresover  the  same  may 
be  found  or  known,'  and  'all  debts  due  or  to  be  due  to 
the  bankrupt'    There  can  be  no  doubt  that  the  subject- 
natter  of  the  present  action  comes  within  one  or  other  of 
these  descriptions :  I  should  say  that  it  passed  under  the 
words,  *  all  the  present  and  future  personal  estate.'    If  it 
were  held  that  a  claim  of  this  kind  did  not  vest  in  the 
MBigDees,   the  consequence    would  be,   that   a  right    to 
damages,  which  would  have  been  highly  beneficial  to  the 
estate^  might  be  released  by  the  bankrupt."    Besides,  the 
words  at  the  end  of  the  first  section  shew  the  intention  of 
the  Legislature,  and  the  quantity  of  interest  intended  to 
be  passed,  when  they  say  that  '*  the  official  assignee  shall 
hold  and  stand  possessed  of  the  same  in  like  manner  as 
official  assignees  hold  and  possess  estates  and  effects  under 
and  by  virtue  of  the  statute  relating  to  bankrupts."    The 
right  to  bring  an  action  for  unliquidated  damages  is  not 
only  taken  away  froxa  the  insolvent,  but  is  vested  in  the 
official  assignee.     Whether  he  may  sue  in  his  own  name, 

(a)  2  B.  &  Ad«  727,  731. 
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1847.       or  is  obliged  to  use  that  of  the  insolvent,  is  another  question, 
Sayee        which  it  is  not  necessary  to  decide ;  for  in  the  finrmer  case, 
«•  the  plea  is  a  complete  answer  to  the  declaration ;  in  the 

latter,  it  is  a  prim&  fade  answer.     It  is  not  possible  tor  the 
defendant  to  say  with  what  view  the  plaintiff  is  suing.     It 
is  sufficient  for  the  defendant  to  shew  a  prini&  fiune  answer 
to  the  action ;  and,  if  there  exists  a  state  of  facts  under 
which,  notwithstanding  the  action  is  well  brought,  it  is  for 
the  plaintiff  to  shew  it  by  his  replication.    Hie  general 
rule  pf  pleading  is,  that  a  party  need  not  aver  in  pleading 
what  fqore  particularly  exists  in  the  knowledge  of  his 
adversary.  It  will  not  be  presumed  that  the  official  assignee 
has  appointed  the  insolvent  to  sue  for  him.  [Lord  Denman, 
C.  J. — It  is  not  a  very  usual  act  for  the  assignees  of  a  bank- 
rupt to  appoint  him  to  sue  for  them.]  At  any  rate  it  diould 
come  by  way  of  replication  from  the  plaintiff;   fFinch  v. 
KeeUy  (a) ;   Dangerfield  v.   Thomas  {b)*     As  to  the  con- 
siderations arising  upon  the  policy  of  the  law,  it  is  clear 
that  they  are  in  favour  of  the  defendant     In  SmUh  v. 
Coffin  (c),  which  decided  that  a  right  to  bring  a  real  action 
passed  to  the  assignees  of  a  bankrupt,  £!yre,  C.  J.,  says, 
*^  All  the  bankrupt  acts  being  in  pari  materia,  are  to  be 
construed  together.     It  is  true  that  on  general  principles, 
rights  of  action  are  not  forfeitable,  nor  assignable,  except  in 
a  particular  mode ;  but  that  rule  is  founded  on  the  poli^ 
of  the  common  law,  which  is  averse  to  encourage  litigation ; 
but  in  this  case  the  policy  of  the  Bankrupt  Laws  requires 
that  the  right  of  action  should  be  asngnable  and  transferred 
to  the  assignees,  as  much  as  any  other  species  of  proper^. 
It  is  an  hereditament,  and  the  words  of  the  several  statutes 
are  laige  enough  to  comprehend  it,  and  no  case  has  been 
shewn  to  prove  that  it  ought  not  to  pass.     What  then  does 
the  whole  argument  amount  to  but  this,  that  in  many  cases 
from  the  policy  of  the  law,  a  right  of  action  does  not  pass. 


(a)  I  T.  R.  619.  1  P.  &  D.  287. 

ib)  9  A.  &   E.    292  ;    S.  C.  (c)  2  H.  Bl.  444,  461. 
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But  here  the  policy  is,  that  every  right  belonging  in  any  1847. 
ahape  to  the  bankrupt,  should  pass  to  his  assignees.  And 
this  being  the  dear  intent  of  the  law,  a  particular  recital  of 
diia  species  of  right  could  not  be  necessary.  I,  therefore, 
chink  it  a  dear  case,  both  on  the  words  of  the  acts  of 
Fnliament,  and  on  the  subjectproatter." 

As  to  the  objections  in  form  to  this  plea,  they  have 
ilready  been  answered  by  the  Court  The  objection  that 
it  is  not  stated  that  the  time  when  the  matter  of  the  petition 
was  to  be  heard  was  advertised  *<  one  month  at  least^  after 
the  date  of  the  notice  in  the  London  Gazette^  is  founded 
upon  the  supposition  that  that  is  required  by  the  first 
nctioiiy  which  is  not  the  case.  It  is  only  an  averment  con- 
tained in  the  notice  itself,  as  given  in  the  schedule,  and 
may  poosibly  be  essential  to  be  performed,  but  certainly 
need  not  be  averred  in  a  case  like  the  present  \WigM' 
mmy  J. — ^You  will  say  then  that  that  part  of  your  plea 
ivliidi  relates  to  the  advertisements  of  the  time  when  the 
petition  is  to  be  heard,  is  all  surplusage,  and  was  not  neces- 
May  to  be  stated.] 

Hlawkms,  in  reply.  Wright  v.  Fairfield  (a)  is  distinguish- 
aUe ;  for  there  the  terms  of  the  act  are  different,  giving  the 
ingnees  an  express  right  to  sue  for  a  chose  in  action. 
Berides  the  object  of  the  two  acts  is  different  The  object 
of  the  6  &  6  Vict  c  116,  on  the  appointment  of  official 
iingnees,  is  merely  to  protect  the  estate  of  the  petitioner 
till  a  final  order  can  be  made ;  the  object  of  the  6  Geo.  4, 
&  16^  a.  63,  was  to  vest  the  whole  estate  of  the  bankrupt 
m  the  assignees  for  immediate  distribution.  Besides,  the 
words  of  the  first  section  of  the  6  &  6  Vict  c.  116,  seem 
to  shew  that  a  chose  in  action  was  not  intended  to  be 
indoded;  for  the  words  are,  that  the  **o£Scial  assignee 
diall  and  may  forthwith  take  possession  of  so  much  thereof," 
&c ;  and  it  is  difficult  to  sec  how  an  assignee  could  take 

(a)  2  B.  &  Ad.  727. 
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1847.       poeseflsion  of  a  chose  in  action.     Every  chose  in  action 
Sayke       would  not  pass  to  the  aaugnee(a).     [Wightman^  J.-r-AU 
^'  that  is  of  advantage  to  the  personal  estate  of  the  insolvent 

would  pass.]  The  case  of  DaangerfiM  v.  Thomoa  (&)^  which 
was  cited  to  shew  that  the  fact  ought  to  come  fix>m  the 
plaintiff  by  way  of  replication^  does  not  apply.  There,  a 
prima  &cie  case  had  been  set  op  by  the  plea,  and  the 
replication  was  to  defeat  that  prim&  £Mne  case.  Here  no 
prima  &cie  defence  has  been  set  up  at  all,  if  the  plaintiff 
b  correct  in  his  argument. 

Lord  Denman,  C.  J. — In  thb  case  the  phuntiff  is  suing 
for  the  amount  of  his  salary,  which  he  ckdms  fbr  his  woik 
and  labour  as  the  hired  servant  of  the  defendant,  and  also 
for  a  sum  due  on  an  account  stated.  The  defendant  has 
pleaded,  that  before  the  commencement  of  the  suit,  the 
plaintiff  had  obtained  an  order  for  protection  fiom  process 
under  the  5  &  6  Vict  c  116,  whereby  his  property  became 
vested  in  the  official  assignee.  It  states  all  the  particulars 
connected  with  obtaining  that  order,  and,  amongst  the  rest, 
the  notice  of  the  petition,  its  presentation,  the  appointment 
of  the  commissioner,  the  granting  of  the  order,  and  the 
appointment  of  the  official  assignee ;  and  we  think  that  the 
plea  states  fully  all  the  necessary  fects  to  raise  the  defence 
intended  to  be  set  up. 

All  the  objections  in  point  of  form  which  were  taken 
were  disposed  of  during  the  argument,  with  the  exception 
of  that  which  stated  that  the  advertisements  of  the  time 
when  the  petition  was  to  be  heard,  should  have  been  averred 
to  have  been  inserted  one  month  at  the  least  after  the  date 
of  the  notice ;  and  we  think  that  there  really  is  nothing  in 
that  objection. 

The  real  question  is  as  to  the  plaintiff's  right  to  sue. 
Is  the  plea  then  in  substance  an  answer?    I  think  it  is. 


(a)  See  Beckham  v,  Drake,  11  M.  &  W.  316. 
(6)  9  A.  &  E.  292 ;  S.  C.  1  P.  &  D.  287. 
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I  think  the  right  to  bring  this  action  is  taken  away  from  1847* 
the  plaintiff,  and  is  vested  in  the  ofRcial  assignee ;  and  Sayee 
the  power  of  suing  cannot  be  at  the  same  time  in  two  *'• 

penons.  The  first  section  of  the  5  &  6  Vict.  c.  116, 
enacts,  that  upon  the  presentation  of  a  petition  which 
shall  have  annexed  to  it  a  schedule  of  his  debts,  with 
the  names  of  his  creditors,  and  also  of  the  nature  and 
moont  of  his  property,  and  of  the  debts  owing  to  him, 
and  the  names  of  his  debtors,  **  all  the  estate  and  effects  of 
the  petitioner  shall  forthwith  become  vested  in  the  official 
aasignee."  It  is  said,  however,  that  the  official  assignee 
cannot  sue  to  recover  a  debt,  because  the  words  that  follow^ 
^aod  such  official  assignee  shall  and  may  forthwith  take 
pooDCflDion  of  so  much  thereof  as  can  be  reasonably  obtained 
and  possessed  without  suit,"  limit  his  right  to  such  property 
as  he  can  immediately  take  possession  of;  an  unreason^ 
able  use  of  these  not  very  reasonable  words.  These  words 
are  really  without  meaning ;  for  suppose  the  question  arose 
on  pleading,  or  on  issue  joined,  how  could  the  Court  or 
jofy  say  what  property  he  could  *^  reasonably  obtain  and 
possess  without  suit"  They  seem  rather  intended  by  the 
L^ialaturc  as  a  hint  to  the  provisional  assignee,  to  lose  no 
time  in  taking  possession  of  such  property  as  may  be  im- 
mediately available;  but  are  not  meant  to  take  away  the 
right  to  sue.  The  section  then  goes  on  to  say  that  ^^  the 
said  official  assignee  shall  hold  and  stand  possessed  of  the 
aame  in  like  manner  as  official  assignees  hold  and  possess 
estates  and  effects  under  and  by  virtue  of  the  statute 
relating  to  bankrupts."  Here  we  have  an  express  reference 
to  the  rights  possessed  by  official  assignees  under  the  Bank- 
rupt Act ;  and  when  we  look  at  those  rights,  we  find  that 
in  Wright  v.  Fairfield  (a).  Lord  Tenterden  and  the  other 
Judges  were  all  of  opinion,  that  under  the  words  ^^  all  the 
present  and  future  personal  estate,"  a  right  to  sue  for 
unliquidated  damages,  which  had  accrued  before  the  bank- 

(a)  2  B.  &  Ad.  727. 
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1847.       niptcy,  bj  non  performance  of  a  contract,  passed  to  the 

^^'q^Xer       assignees:— and  the  words  "personal  estate"  cannot  be 

^  «*•  said  to  have  a  more  extended  signification  than  '*  estate 

OUFAUR* 

and  effects.**  Mr^  Jastice  Parke,  it  is  true,  does  not  put 
his  decision  expressly  on  that  view;  but  if  he  had  thought 
it  was  incorrect,  he  would,  no  doubt,  have  stated  his  dissent 

The  language  of  the  seventh  section  has  raised  an  ingenious 
argument ;  but  it  cannot  be  contended,  that  to  give  it  its 
proper  construction,  it  is  necessary  to  hold  that  the  ^estate" 
and  "efiects''  of  the  petitioner  did  not  pass  to  the  official 
assignee  under  the  first  section ;  and,  if  not,  why,  because 
we  find  also  the  words  "  the  credits"  of  the  petitionera  in 
the  latter  section,  are  we  to  say  that  they  are  excluded  finom 
the  first  ?  It  seems  to  me  that  these  words  are  superfluous ; 
and,  therefore,  unless  we  had  reason  to  believe  that  <^  credits** 
Were  not  included  under  "  estate  and  effects"  in  the  first 
section^  the  circumstance  of  their  being  found  in  the  seventh 
section  ought  not  to  make  us  hold  so. 

The  argument  as  to  the  inconvenience  which  might  arise 
if  no  one  were  entitled  to  sue  between  the  order  for  protec- 
tion and  the  final  order,  may  be  met  by  the  inconvenience 
of  the  opposite  construction,  if  the  petitioner  himself  were 
allowed  to  sue.  Perhaps  as  soon  as  the  official  assignee  is 
possessed  of  the  right  to  sue,  he  may  sue  in  his  own  name; 
and  I  think  he  may* 

Coleridge,  J.  (a).  I  am  of  the  same  opinion.  Two 
questions  have  been  raised  in  the  present  case;  first, 
whether  the  right  to  sue  with  respect  to  a  chose  in  action 
is  taken  out  of  the  insolvent  and  vested  in  the  official 
assignee;  and  secondly,  whether  the  official  assignee  can 
sue  in  his  own  name. 

The  first  is  the  only  question  necessary  to  be  an- 
swered ;  and  as  to  that,  I  think  the  power  to  sue  is  t^en 
out  of  the  insolvent     The  words  used  in  the  firat  section 

(a)  Patteson,  J.,  had  left  the  Court  daring  the  argument. 
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are  ^  estate  and  effiscts ;"  and,  no  doubt  as  far  as  the  policy        1 847. 

of  the  statute  goes,  it  is  better  to  hold  that  all  the  estate  of       g^^^T"^ 

what  kind  soever,  should  vest  in  the  official  assignee;  and  ^' 

some  opening  to  firaud,  on  the  part  of  the  insolvent,  might 

be  prevented,  by  holding  that  he  is  divested  of  the  whole 

estate.  Now,  as  to  the  meaning  of  these  words  ''  estate  and 

eflfectfl^"  we  are  referred  by  the  latter  end  of  the  first  section 

to  the  statute  of  1  &  2  Wm.  4,  c.  66,  which  first  mentions 

iQ  ^official"  assignee.    That  statute  refers  to  the  statute 

of  6  Gea  4,  and  there  we  find  the  words  ^'  present  and 

future  personal  estate**  were  held  in  Wright  v.  Fairfield  {a) 

to  extend  to  a  right  to  bring  an  action.     It  is  said,  however, 

that  the  words  in  the  seventh  section,  **  the  whole  estate, 

present  toad  future/*  point  at  choses  in  action ;  but  I  think 

they  do  not    A  chose  in  action  may  be  '^  present**  as  much 

as  any  other  part  of  the  insolvent's  estate.     The  word 

^  future**  relates  to  the  time  when  the  interest  accrues. 

If  this  question  rested  alone  on  the  terms  of  the  first 
section,  it  would  be  firee  firom  doubt;  but  Mr.  Hcntkins 
relies  on  the  terms  of  the  seventh  section.  It  is  clear, 
however,  to  me,  that  that  section  includes  no  more  than 
the  first  section ;  because,  in  the  fourth  section,  where  the 
effect  of  the  final  order  is  stated,  the  words  **  estate  and 
effects**  are  used  as  a  compendious  form  of  including  what 
is  more  particularly  specified  in  the  seventh  section.  He 
relied  also  on  the  words  **  absolutely  vested"  in  the  seventh 
section,  to  shew  that  they  were  only  provisionally  vested 
before  the  final  order ;  but  that  argument  would  prove  too 
much ;  fer  the  seventh  section  includes  the  present  estate 
as  well,  and  it  is  not  contended  but  that  that  was  vested 
in  the  official  assignee  by  the  terms  of  the  first  section. 

The  second  question  it  is  not  necessary  to  decide,  as,  at 
any  rate,  the  plea  shews  a  prima  facie  right  in  the  official 
assignee  to  sue ;  but  I  do  not  understand  the  meaning  of  a 
chose  in  action  passing,  imless  the  right  to  sue  pass  also. 

{a)  2  B.  &  Ad.  727. 
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1847.  WiQHTMAN,  J.^— I   think  it  unneoeasaiy  to   pve    my 

opinion  at  any  length  after  the  case  has  been  so  fully  gone 
into  by  the  Lord  Chief  Justice  and  my  learned  Brother ;  but 
I  fiilly  concur  in  this  decision^  The  construction  contended 
for  by  the  plaintiff  would  defeat  the  object  of  the  statute. 
If  the  insolvent  were  to  bring  actions  in  his  own  name,  it 
might  be  difficult  for  the  creditors  to  get  at  the  proceeds 
of  such  actions.  There  would  be  nothing  to  pi^veot  an 
official  assignee  from  suing  in  his  own  name  in  an  action  of 
trover;  and  I  do  not  see,  therefore,  why  he  should  not  bring 
an  action  like  the  present 

Judgment  for  Defendant 
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OF  COMMON   PLEAS. 


ftUf^ailmasi  Cerm* 


IN  THE  ELEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


In  the  matter  of  Mart  Jake  Daley.  1847. 

v^HANNELLy  Seijt,  moved  that  the  officer  of  the  Court  The  Court 
ahould  be  directed  to  receive  an  acknowledgment  of  a  deed  j^dii^wled^ 
porBuant  to  the  3  &  4  Wm.  4,  c.  74  (The  Fines  and  Re-  mentofamar- 
coveries  Act).     The  affidavit  on  which  the  application  was  made  in  India, 
Ibonded  stated  that  the  woman  in  question  was  the  wife  of  3  &  4  Wm.  4, 
the  Drum  Major  of  her  Majesty's  84th  regiment  of  Infantry,  ^^J^^ 
^hich  had  been  sent  to  Madras.  On  the  17th  of  May,  1847,  produdng  a 

"^  yerificd  cot* 

WUUamSy  J.,  on  appUcation  issued  a  commission  to  four  tificateofa 
officers  of  the  regiment,  directing  them  to  take  the  acknow-  ^^^^cffieer, 
ledinnent  of  Mrs.  Daley.     By  the  time  the  commission  Aattheponon, 

^o  -^  •'  before  whom 

breached  India,  the  regiment  had  been  removed  to  Secun-  the  affidaTit  of 
derabad,  which  was  about  three  hundred  miles  from  Madras,  ment  was 
There  two  of  the  commissioners  took  the  acknowledgment,  jJJJ^ce  onhe 
«nd  the  usual  affidavit  was  made,  of  the  woman  havine  peace;  there 

being  no  noteyy 

4M!knowledged  the   deed,   by   one   of  the   commissioners,  at  the  place  of 

,  ,1*  •      •        i.«        1/*    T  acknowledge 

^wbo  was  sworn   before   a  person   signmg  himself  James  ment. 
lElobertson,  and  who  described  himself  as  a  justice  of  the 
peace.     No  notarial  certificate,  however,  had  been  made 
VOL.  y.  z  J).  &  u 
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1847.  that  the  person  before  whom  the  affidavit  had  been  made 
was  a  justice  of  the  peace.  This  defect  was  caused  by  the 
&ct  that  there  was  no  notary  at  Secunderabad.  There  was, 
however,  the  certificate  of  Benjamin  Loveil,  Major  General, 
commanding  the  Hyderabad  subsidiary  force;  and  in  it  he 
stated  that  the  commissioner,  who  swore  the  affidavit,  was 
sworn  in  his  presence  to  its  truth  before  the  said  J.  Robert- 
son, and  that  the  said  J.  Robertson  was  a  justice  of  the 
peace  for  the  Cantonment,  and  as  such  qualified  to  ad- 
minister oaths;  and  that  the  names  of  the  said  commissioner 
and  J.  Robertson,  subscribed  to  the  affidavit,  were  of  their 
handwritings  respectively.  General  Lovell,  in  his  signature 
to  the  certificate,  described  himself  *'  Major  General,  com- 
manding the  Hyderabad  Subsidiary  Force,  where  there  is 
no  notary."  An  affidavit  was  also  sworn  that  inquiries  had 
been  made  at  the  East  India  House,  where  it  was  stated  to 
be  usual  for  officers  at  distant  stations,  where  there  was  no 
notary,  to  act  in  that  character,  and  to  certify  accordingly. 
On  application  at  the  office  of  the  Court,  an  objection  was 
made  to  receive  the  acknowledgment,  on  the  ground  that 
sufficient  evidence  was  not  produced  that  no  notary  was  to 
be  found  within  a  reasonable  distance  of  Secunderabad. 

Wilde,  C.  J. — There  is  a  difficulty  in  enforcing  the  act 
of  Parliament  with  due  security  to  all  parties  interested. 
It  has  been  decided  that  a  notarial  certificate,  as  to  the 
power  to  administer  an  oath  of  the  party,  before  whom  the 
affidavit  of  acknowledgment  is  made,  is  sufficient.     But 
what  shall  be  required  where  no  such  person  exists,  has  not 
been  determined ;  and  that  is  the  difficulty  which  presents 
itself  in  the  present  case.     In  lieu  of  a  notarial  certificate, 
that  of  a  person  who  describes  himself  as  a  Major  (xeneraL 
in  the  army,  is  substituted.    There  is,  however,  no  affidavit^^ 
to  shew  that  the  gentleman  who  granted  that  certificated 
holds  that  rank,  or  that  the  certificate  is  in  his  handwriting — 
On  these  materials  we  could  not  grant  the  application 
But  the  Court  thinks  that  it  may  act  on  the  certificate 


^ 
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a  Major  General,  as  to  the  power  of  the  person  before  whom        1847. 
the  affidavit  was  sworn,  on  an  affidavit  being  produced  that 
he  does  hold  that  rank,  and  that  the  certificate  is  in  his 
handwriting.     On  the  production  of  such  an  affidavit,  the 
officer  may  receive  the  acknowledgment 

Application  granted  accordingly. 

Channelly  Seijt,  on  a  subsequent  day,   produced   an 
aflSdavit  to  the  eflect  required. 


Campbell  v.  Smart  and  Another. 

JLPOfFLING,  Serjt,  moved  for  leave  to  amend  the  date  The  Conn 
of  the  writ  of  summons  by  which  this  action  had  been  ^^^^  ^j^  ^^ 
commenced,  as  well  as  the  date  of  the  subsequent  writ,  in  ^*!S**®* 
order  to  prevent  the  operation  of  the  Statute  of  Limitations,  from  that  on 
The  six  years  firom  the  accruer  of  the  action  expired  on  issued,  so  as 
the  14th  day  of  January,  1847.     The  writ  commencing  l^^^e pro- 
the  action  was  dated  on  the  11th  of  January,  and,  conse-  ▼wjonsofthe 

2  Win,  4, 

quently,  expired  on  the  10th  of  May,  and  was  entered  in  c.  39,  s.  lO, 
conformity  with  the  provisions  of  the  2  Wm.  4,  c.  39,  s.  10.  p^eiu  the 
On  the  9th  of  June,  an  alias  writ  was  issued,  which  expired  JP^g^**"*^^  e 
on  the  8th  of  October.     The  month  within  which  that  Limitations; 
writ  should  have  been  entered  of  record  in  conformity  had  been 
with  the  statute,  expired  on  the  7th  of  November,  but  that  '^y^f^ 
day  was  a  Sunday.     On  Monday  the  8th,  when  an  appli-  the  expiration 
cation  was  made  to  the  proper  officer  to  enter  the  writ  of  yean  from 
record,  he  refused  to  permit  the  entry  to  be  made.     The  the  cause  of 
object  of  the  application,  therefore,  was  either  to  amend  Jj?***^  a'writ. 
the  original  writ,  by  altering  its  date  from  the  11th  to  the  not  tendered 

,  ,  ,  in  due  time  in 

13th,   and  amending   the  date  and   indorsement  of  the  continuation 
subsequent  writ,  so  as  to  enable  the  plaintiff"  to  continue  be  entered  S 

record  of  tho 
daj,  on  which  it  was  tendered. 

z  2 
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1847. 


Campbill 

9. 

Smaet 
and  Another. 


the  process  in  conformi^  with  the  proviaocs  of  the  statate, 
in  order  to  avoid  the  eflect  of  the  Statute  of  Limitations;  or 
to  be  permitted  to  enter  of  record  the  last  writ,  according  to 
its  true  date  of  entry,  on  the  8th  of  November.  No  injuiy 
could  be  done  to  the  defendants  by  the  proposed  amendment, 
because  the  plaintiff  might  have  commenced  his  action  as 
late  as  the  14th  of  January,  1847 ;  and  then,  if  the  subse- 
quent writ  in  continuation  had  been  issued  and  entered  as 
proposed  by  the  amendment,  the  statute  would  have  been 
saved.  The  Court  would  be  disposed  to  asnst  the  plaintiff 
in  complying  with  the  provbions  of  the  2  Wm.  4,  c  39, 
s.  10,  under  such  circumstances,  in  order  to  avoid  the 
operation  of  the  Statute  of  Limitations.  [WtSfe,  C.  J. — 
If  the  plaintiff  has  thought  proper  to  commence  his 
action  some  days  sooner  than  he  need,  and  has  not  con- 
tinued it  in  conformity  with  the  law,  that  is  a  benefit,  of 
which  the  Court  ought  not  to  deprive  the  defendants.] 
The  10th  section  enacts,  **  that  no  first  writ  shall  be 
available  to  prevent  the  operation  of  any  statute  whereby 
the  time  for  the  commencement  of  the  action  may  be 
limited,  unless  the  defendant  shall  be  arrested  thereon  or 
served  therewith,  or  proceedings  to  or  toward  outlawry 
shall  be  had  thereupon,  or  unlea  such  writ,  and  every  vnit 
(if  any)  issued  in  continuation  of  a  preceding  writ,  shall 
be  returned  non  est  inventus  and  entered  of  record  within 
one  calendar  month  next  after  the  expiration  thereof  in — 
eluding  the  day  of  such  expiration,  and  unless  every  writ 
issued  in  continuation  of  a  preceding  writ  shall  be  issui 
within  one  such  calendar  month  after  the  expiration  of  th< 
preceding  writ,  and  shall  contain  a  memorandum  indi 
thereon  or  subscribed  thereto,  specifying  the  day  of  th^^^ 
date  of  the  first  writ."    Notwithstanding  those  provisiong^   -n 

the  Courts  had,  in  a  variety  of  cases,  interfered  by  amend ^ 

ments  to  prevent  the  operation  of  the  Statute  of  Limitationfii-^ 
Thus  in  Eccles  v.  Cok{a)y  the  Court  amended  a  writ 


(a)  8  M.  &  W.  537;  S.  C.  1  Dowl.  N.  S.  34. 
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sammons,  although  more  than  fonr  months  had  elapsed        1847. 
once  it  was  issued ;  by  altering  the  cause  of  action  from     camfbell 
debt  to  assumpsit;  on  an  affidavit  that  if  a  fresh  action        ^  ^' 

1  r^  ^      .     .      .  Smart 

were   commenced^  the  Statute   of  Limitations  would  be    and  Another. 

i  bar.     So  in  iMkm  ▼.  Watson  (a\  the  Court  allowed  a 

writ  of  summons  to  be  amended  by  inserting  the  name 

of  a  co-executrix  as  a  co-plaintiff,  on  the  ground  that  the 

right  of  action  would  otherwise  be  lost  by  the  Statute  of 

Limitations.     In  that  case,  the  Court  intimated  that  they 

would  not  authorize  any  amendments  of  a  writ  for  the 

liiture,  excepting  those  cases  where  the  remedy  would 

otherwise  be  lost  by  the  operation  of  the  statute.     Again, 

in  WtOiams  v.  Williams  {b\  where,  after  the  argument  of  a 

demorrer  to  a  replication,  setting  out  continuing  writs  in 

answer  to  a  plea  of  the  Statute  of  Limitations,  the  plaintiff 

was  allowed  to  amend,  by  stating  the  indorsement  on  the 

writs  as  containing  the  date  of  the  return  of  the  writs,  in 

confonnity  with  the  Uniformity  of  Process  Act ;  and  the 

Court,  on  a  subsequent  application,  also  allowed  the  writs 

themselves  to  be  amended  accordingly.     So  in  Mavor 

▼.  Spalding  (c),  where  the  indorsement  on  the  alias  and 

]durie8  was  r^ular,  with  the  exception  that  they  did  not 

contain  the  date  of  the  return  of  the  first  writ,  the  Court 

allowed  the  plaintiff  to  amend  even  afler  the  defendant 

liad   pleaded   the  Statute  of  Limitations,  and  issue  was 

joined.     And  in  CulverweU  v.   Nugee  (cf),   the  Court  of 

Exchequer,  in  order  to  save  the  Statute  of  Limitations, 

allowed  an  alias  and  pluries  writ  of  summons  to  be  amended, 

by  inserting  therein  the  date  of  the  first  writ,  and  the  return 

thereta      \Mauk,  J. — Ln  those  cases  nothing  false  was 

stated  by  the  amendment  which  the  Court  made ;  but  by 

the  amendment  here  proposed  in  altering  the  first  writ,  we 

should  in  &ct  be  making  it  appear  that  it  had  issued  on  a 

(a)  2  Cr.  &   M.  685;  S.  C.  (c)  AtUe,  vol  1,  p.  878. 

2  Dowl.  633.  (d)  Ante,  vol.  4,  p.  30 ;  S.  C. 

(6)  10  M.  &  W.  476  ;  S.  C.       15  M.  &  W.  559. 
2  Dowl.  509,  N.  S. 
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V. 

Smabt 
and  Another. 


day  different  firom  the  true  one.]  The  effect  of  the  modem 
cases  upon  the  subject  was,  that  if  the  Court  had  any  thing 
whereby  to  amend,  they  would  make  the  amendment 
[ffllde,  C.  J. — There  is  nothing  in  the  present  case 
whereby  we  can  amend.]  If  the  first  writ  were  amended 
in  pursuance  of  the  common  law  power  of  the  Court,  the 
subsequent  writ  might  be  amended  accordingly.  [Wilde^ 
C.  J. — ^The  present  application  goes  beyond  any  precedent 
which  has  been  cited.  We  are  asked  to  infringe  a  precise 
enactment  of  the  Uniformity  of  Process  Act,  and  to  do 
that  by  stating  on  the  record  something  which  is  ialse. 
We  will,  however,  look  into  the  cases.]  If  the  Court 
should  refuse  this  part  of  the  application,  the  plaintiff 
would,  at  any  rate,  be  entitled  to  enter  it  as  of  the  day  on 
which  it  was  tendered  to  the  officer.  That  was  conceded 
by  the  Court  in  iPKeUar  y.  Beddie  (a). 

Cur.  adv.  vult 


Wn[j>E,  C.  J. — In  this  case  the  application  was,  that  the 
Court  should  make  an  alteration  in  a  writ  of  summons,  by 
striking  out  the  true  date,  and  inserting  a  fidse  one ;  and 
the  object  of  the  alteration  was  to  enable  the  plaintiff  to 
proceed  with  an  action,  to  which,  otherwise,  the  Statute  of 
Limitations  would  be  a  bar.  The  Court  were  anxious  to 
see  the  decisions  on  the  subject;  and  we  have  looked  at  all 
the  cases  referred  to,  and  all  that  we  could  find  bearing 
upon  the  point;  and  my  learned  Brothers  agree  with  me 
that,  in  all,  the  Statute  of  Limitations  was  sayed  for  reasons 
which  are  inapplicable  to  the  present  case^  The  Uniformity 
of  Process  Act  expressly  requires  that  the  true  date  shsll 
be  inserted  in  the  writ ;  and  we  are  asked,  in  the  &ce  of 
this,  to  insert  a  false  one.  What  grounds  are  there  for 
the  Court  to  do  this  ?  Because  (it  is  said)  if  the  writ  be 
not  amended,  the  defendants  will  take  advantage  of  the 
Statute  of  Limitations.     Now,  that  they  should  be  able  to 


(fl)  5  Scott,  N.  R.  1P2  ;  S.  C.  4  M.  &  G.  769. 
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do  this,  is  just  what  the  act  intended,  and  we  are  asked       1847. 
simply  to  exclude  them  from  a  defence  given  them  by  a     Campbell 
statute,  and  that  without  their  being  heard.   It  may  be  that  *• 

the  merits  are  with  the  plaintiff,  but  into  the  justice  of  the  and  Another. 
case  we  cannot  inquire ;  and  the  Court  are  of  opinion  that 
the  alteration  ought  not  to  be  made,  not  only  on  the  ground 
that  there  b  no  authority  to  warrant  us  in  making  it,  but 
OQ  principle.  The  plaintiff  may,  however,  if  he  thinks 
proper,  have  the  last  writ  entered  of  record  as  of  the  8th 
of  November,  the  day  on  which  it  was  tendered  to  the 
oflicer,  valeat  quantum. 

Rule  accordingly. 


Ex  parte  Ness. 

JflANISTY applied  to  the  Court  for  a  direction  to  the  The  lemor 
senior  Master  of  the  Common  Pleas  to  receive  and  register  common  Pleu 
a  memorandum  of  a  judgment  pursuant  to  the  1  &  2  Vict.  ^^^^ 
c.  110,  s.  19,  and  the  3  &  4  Vict  c.  82,  s.  2.  It  appeared  from  register  • 

.      ,  memorandum 

the  affidavit  that  the  person  making  the  application,  John  to  charge  red 
NesB^  had,  on  the  11th  of  August,  1847,  recovered  judgment  longiil^to  a 
in  an  action  brought  in  the  Court  of  Exchequer  against  PJ^  "St  itock 
Geoi]ge  Burdis,  as  the  registered  public  officer  of  the  North  Ui^ung  com- 
of  England  Joint  Stock  Banking  Company.    By  the  return  the  pubKc 
made  on  the  part  of  the  company  to  the  Stamp  Office,  "^^j^ti^^' 
pursuant  to  the  provisions  of  the  7  Geo.  4,  c.  46,  s.  4,  it  been  obtained), 

It  1  1  i»Tk»i     pwfsuantto 

appeared  that  a  person  named  James  Sanderson,  of  Berwick,  the  i  ft  2  Vict. 
was  a  member  of  the  company.     It  was  proposed  therefore  and  the  3  &  4 
to  charge  Sanderson's  real  estate  with  the  judgment  which  ^^;  ^  ®^ 
bad  been  obtained.     Accordingly,  the  usual  memorandum  Court  refosed 

to  compel  hhn 

required  by  sect.  19  of  the  1  &  2  Vict  c.  110,  was  pre-  toreceiyethe 
pared.     That  section  provides,  "  that  no  judgment  of  any  ™®™**""  '*"• 
of  the  said  superior  Courts,  nor  any  decree  or  order  in  any 
Court  of  Equity,  nor  any  rule  of  a  Court  of  Common  Law, 
nor  any  order  in  bankruptcy  or  lunacy,  shall  by  virtue  of 
this  act  affect  any  lands,  tenements,  or  hereditaments,  as 
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1847.  to  purchasers,  mortgagees,  or  creditors,  unless  and  until  a 
Ex^wte  "Jcniorandum  or  minute,  containing  the  name,  and  the 
Ns88.  usual  or  last  known  place  of  abode,  and  the  tide,  trade,  or 
profession  of  the  person  whose  estate  is  intended  to  be 
affected  thereby,  and  the  Court  and  the  title  of  the  cause 
or  matter  in  which  such  judgment,  decree,  order,  or  rule 
shall  have  been  obtained  or  made,  and  the  date  of  such 
judgment,  decree,  order,  or  rule,  and  the  account  of  the 
debt,  damages,  costs,  or  monies  thereby  recovered  or 
ordered  to  be  paid,  shall  be  left  with  the  senior  Master  of 
the  Court  of  Common  Pleas  at  Westminster,  who  shall 
forthwith  enter  the  same  particulars  in  a  book  in  alpha- 
betical order  by  the  name  of  the  person  whose  estate  is 
intended  to  be  affected  by  such  judgment,  decree,  order, 
or  rule."  The  memorandum  was  tendered  to  the  senior 
Master  for  the  purpose  of  registration.  This  he  declined 
to  receive.  The  object  of  the  present  application  was, 
therefore,  to  obtain  the  direction  of  the  Court  to  the  Master 
requiring  him  to  receive  the  memorandum.  The  judgment 
in  the  present  case  was  clearly  within  the  meaning  of  the 
1  &  2  Vict  c  110,  s.  19,  and  the  words  of  the  section  were 
obligatory  on  the  Master.  By  the  7  Geo.  4,  c.  46,  s.  12,  it 
was  provided,  that  every  judgment  recovered  against  the 
public  officer  of  such  a  co-partnership  should  have  the  like 
effect  against  the  property  of  every  such  member  as  if  such 
judgment  had  been  recovered  against  the  co-partnership. 
One  of  the  effects  of  such  a  judgment  would  be  to  become 
a  charge  upon  the  land  of  each  member,  under  the  1  &  2 
Vict  c  110,  s.  19.  Unless,  therefore,  the  Court  interfered 
to  compel  the  Master  to  receive  the  memorandum  and  to 
register  it,  the  applicant  would  be  deprived  of  a  right 
which  the  Legislature  conferred  on  him. 

Wilde,  C.  J. — No  order  which  we  could  make  would 
justify  the  Master  in  receiving  and  registering  the  memo- 
randum, if,  in  point  of  law,  it  was  wrong  for  him  so  to  do. 
I  think,  therefore,  the  Court  can  make  no  order  in  this 
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natter,  and  it  would  be  improper  to  intimate  an  opinion  1847- 

CD  a  sabject  which  may,  on  some  future  occasion,  be  pre-  ^TputT^ 

tented  in  a  more  serious  form  for  the  consideration  of  the  ^^■** 
Cooit« 

CoLTBfAN,  J.,  Maule,  J.,  and  Williams,  J.,  concurred. 

Order  refused  (a). 

(a)  The  memorandam  was  afterwards  received  by  the  senior  Master 
of  the  Court. 


Nash  v.  Collieb. 

\J  NTHANK  moved  for  a  rule  to  shew  cause  why  the  The  Court 

demurrer  in  this  case  should  not  be  set  aside  as  frivolous,  tride  as  frivo- 

It  was  an  action  by  the  indorsee  of  a  bill  of  exchange  ^^^  *  ^^  • 

aflninst  the  defendant  as  the  acceptor.     The  declaration  declantion, 

,  on  the  ffTound 

described  the  defendant  as  '^William  Henry  W.  Collier."  that  the  de- 
To  this  the  defendant  demurred,  on  the  ground  that  the  ^^criM^y 
declaration  was  uncertain  and  senseless,  by  reason  of  the  |^^^-^^ 
insertion  of  the  letter  W.  before  the  defendant's  name,  and  name. 
fiir  describing  the  defendant  by  the  initial  letter  only  of 
one  of  his  names  instead  of  by  the  name  itself.      This 
demurrer,  it  was  submitted,  was  clearly  frivolous.     The 
objection  could  not  properly  form  the  ground  of  a  demurrer, 
as  it  only  amounted  to  a  misnomer,  and  would  therefore, 
at  common  law,  be  the  ground  of  a  plea  in  abatement; 
Cum.  Dig.  tit  *' Abatement j"*  (E  18).     For  at  most  it  was 
an  omission  of  a  part  of  the  defendant's  Christian  name ; 
but  by  the  3  &  4  Wm.  4,  c.  42,  s.  11,  pleas  in  abatement 
on  the  ground  of  misnomer  were  abolished,  and  the  proper 
course  to  pursue  in  such  a  case  was  to  take  out  a  summons 
to  amend  the  declaration  at  the  expense  of  the  plaintiff. 
Besides,  the  defendant's  name  might  be   ''W.,"  for  he 
might  have  been  christened  W.  Collier.     [iUaufe,  J. — If 
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Nash 

9. 

Collier. 


sOy  then  die  name  must  have  been  spelt^  and  not  a  mere 
initial  put,  and  then  the  name  would  be  ^double  jouJ* 
I  don't  think  that  this  is  a  misnomer.  If  the  name  of  the 
party  b  omitted  altogether,  or  he  b  described  by  a  wrong 
one,  the  objection  does  not  appear  on  the  &ce  of  the 
declaration,  and,  therefore,  would  not  be  a  ground  of 
demurrer ;  but  here  only  a  portion  of  the  Christian  name 
b  given*  I  don't  think  we  can  set  aside  the  demurrer  as 
frivolous.] 


Per  Curiam. 


Rule  refused  (a). 


(a)  By  the  3  &  4  Wm.  4,  c.  42» 
8. 12,  it  is  provided,  "  that  in  all 
actions  upon  bills  of  exchange  or 
promissory  notes,  or  other  written 
instruments,  any  of  the  parties 
to  which  are  dengnated  by  the 
initial  letter  or  letters,  or  some 
contraction  of  the  Christian  or 
first  name  or  names,  it  shall  be 


sufficient  in  every  affidavit  to 
hold  to  bail,  and  in  the  process 
or  declaration  to  desig^nate  such 
persons  by  the  same  initial  letter 
or  letters  or  contraction  of  ths 
Christian  or  first  name  or  namei 
instead  of  stating  the  Christian 
or  first  name  or  names  in  fuU.* 


Ex  parte  Ratner. 

Onasummoni  A  •  H.  NAYLOR  moved  on  behalf  of  the  defendant  in 
Judge  of  a  &  s^it  entitled  Toft  v.  Rayner^  for  a  prohibition  to  be  issued 
STdeLS^  to  the  Judge  of  the  County  Court  of  Cambridgeshire,  held 
at  Cambridge,  in  pursuance  of  the  9  &  10  Vict  c.  95, 
prohibiting  any  further  proceedings  in  the  suit  It  appeared 
from  the  affidavit  of  the  defendant  Rayner,  that  he  had 
been  summoned  by  the  plaintiff  to  the  County  Court  in 
respect  of  a  claim  for  goods  sold  and  delivered.  When  the 
matter  came  before  the  Judge,  the  defendant  pleaded  that 


pleaded  judg- 
ment  recovered 
and  execution 
issued  for  the 
same  claim. 
The  plaintiff 
admitted  the 
truth  of  the 
plea ;  but,  not- 
withstanding, 
the  Jud^ 
decided  m 

favour  of  the  plaintiff.    A  prohibition  to  the  County  Court  was  relbsed,  u  the  decision  of  the 
Judge  was  on  a  matter  within  his  jurisdiction. 


MICEULBLBfAS   TERM,    11    VICT.  343 

already  been  sued  in  the  Borough  Court  of  Cam-       1A47. 
in  respect  of  the  same  claim ;  and  that  judgment     ex  parte 
cation  against  his  goods  had  been  pronounced  and     Rayner. 

The  plaintiff  Toft,  who  was  present  at  the  time 
[dea  being  pleaded,  admitted  it  to  be  true.  The 
however,  pronounced  judgment  in  &vour  of  the 
1  In  so  doing,  it  was  submitted  that  the  Judge  had 
d  his  jurisdiction,  and,  therefore,  that  a  prohibition 
ie.  The  proper  course  for  the  plaintiff  to  pursue  was 
on  the  judgment  of  the  Borough  Court,  as  by  the 
ings  there  the  matter  had  become  res  judicata* 
se  was  analogous  to  that  of  a  spiritual  Court,  to 
I  prohibition  would  lie  if  it  decided  any  matter 
f  of  common  law  cognizance.  Thus  in  Gould  v. 
(a),  it  was  decided  that,  where  the  spiritual  Court 
tally  determines  any  matter  of  common  law  cog- 
,  such  as  the  construction  of  an  act  of  Parliament, 
le  than  the  common  law  requires,  prohibition  lies 
itence;  although  the  objection  does  not  appear  upon 
of  the  libel,  but  is  collected  fix)m  the  whole  of  the 
ingB  below.  In  the  present  case,  if  a  prohibition 
t  granted,  the  defendant  would  be  entirely  without 
,  as  by  the  9  &  10  Vict.  c.  95,  the  County  Court  is 
ted  a  Court  of  Record,  and  its  decisions  made  final. 
C.  J. — ^It  was  the  intention  of  the  Legblature  to 
he  decision  of  the  Judge  in  such  a  case  final 
J. — ^The  difficulty  which  presents  itself  to  me  is 
^  if  this  was  a  case  for  prohibition  at  all,  it  lay  as 
the  plea  was  pleaded ;  but  it  cannot  be  said  that 
ge  was  not  bound  to  inquire  into  the  truth  of  the 
[f  so,  then  he  has  decided  on  a  matter  within  his 
ion.J 

•B,  C.  J. — ^The  matter  on  which  the  Judge  of  the 
Court  has  decided  appears  to  me  to  have  been 

(a)  5  East,  345 ;  S.  C.  1  Smith,  528. 
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1847.        within   his  jorisdiction.      It  was   his   duty   to  ascertain 

EzTtfte      whether  the  facts  alleged  in  the  plea  were  tme ;  and  on 

Rayhse.      those  he  has  decided.     That  which  is  made  an  objection 

in  the  present  case  would  more  properly  form  the  ground 

of  a  writ  of  error;  but  such  a  |m)ceeding  is  prevented  bj 

the9&  10  Vict  a  95. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  appears  to 
me  that  the  case  with  reference  to  the  spiritual  Court  is 
not  in  point ;  for  the  Judges  of  the  spiritual  Court  are 
not  Judges  of  the  common  law,  but  the  Judges  of  the 
County  Court  are. 

Mauls,  J. — If  the  objection  taken  in  the  present  case 
is  well  founded,  it  is  properly  the  ground  of  a  writ  of  error; 
but  that  proceeding  is  expressly  abolished  by  the  9  &  10 
Vict  c.  95.  I^  therefore,  we  were  to  grant  a  prohibition, 
we  should  be  affording  the  defendant  an  advantage,  which 
the  L^islature  intended  he  should  not  possess. 

Williams,  J. — The  objection  on  which  this  application 
is  founded  appears  to  be  this ;  that  the  Judge  of  the  County 
Court  who  had  jurisdiction  over  the  matter  in  question 
has  committed  an  error  in  point  of  law.  But  whether  he 
was  right  or  wrong,  since  he  has  only  decided  on  a  matter 
within  his  jurisdiction,  his  decision  is  final,  and  we  cannot 
interfere  in  the  way  proposed. 

Rule  refused. 
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Ex  parte  Dunn. 
M  ASHLEY  moved  for  a  writ  of  habeas  corpus  to  brinir  The  Court 

rrfaind  to 

up  the  body  of  the  defendant,  in  order  that  he  might  be  grant  a  habeas 
discharged  out  of  custody.  It  appeared  from  the  affidavit  ^^^!^!^l' 
on  which  the  application  was  founded^  that  the  defendant  <iefoiidaiit  who 

was  detained 

had  been  convicted  of  perjury  at  the  London  Sittings  after  in  custody  on 
HUary  Term,  1847,   before   Lord  Denman,  C.  J.      His  j^3J|^i^. 
Lofdship,  pursuant  to  the  power  given  by  the  11  Geo.  4,  "jJ^aOnirt 
and  1  Wm.  4,  c.  70,  s.  9,  passed  sentence  upon  him  during  jurisdiction, 
the  sittings.  The  defendant  was  then  taken  into  custody  and  u  a^jodica- 
detained  on  two  warrants.  The  first  warrant  was  as  follows:  !#!i!I^2?l 

II  erraoeocit, 

**The  defendant  having  been  this  day  convicted  by  a  jury  •J^?J[*'™' 
of  the  county  of  wilful  and  corrupt  perjury,  is  committed  bronght. 
to  the  keeper  of  the  Queen's  Prison,  there  to  remain  until 
he  shall  be  discharged  by  due  course  of  law."  Subsequently 
a  more  formal  warrant  was  drawn  up  in  the  following  terms : 
'*  The  defendant  having  this  day  been  convicted  by  a  jury 
of  the  county  of  wilful  and  corrupt  perjury,  it  is  considered 
and  adjudged,  and  ordered  by  me,  the  said  Chief  Justice, 
that  he,  the  said  R.  Dunn,  for  the  said  wilful  and  corrupt 
peijury^  be  imprisoned  in  the  Queen's  Prison  for  the  space 
of  eighteen  calendar  months,  to  commence  and  be  computed 
from  the  day  on  which  he  shall  first  be  taken  to  and  con- 
fined in  the  said  prison  in  execution  of  this  sentence ;  and 
that  he,  the  said  K.  Dunn,  do  give  security  to  keep  the 
peace  and  to  be  of  good  behaviour  to  her  Majesty  and  all 
her  Majesty's  liege  subjects,  and  especially  to  A.  B.  Coutts, 
for  the  space  of  two  years,  the  said  two  years  to  commence 
and  be  computed  from  the  end  and  after  the  expiration  of 
the  said  eighteen  calendar  months ;  and  that  he,  the  said 
R.  Dunn,  do  give  security,  himself  in  lOOL,  with  two 
securities  of  50/.  each;  and  that  he,  the  said  R.  Dunn,  be 
further  imprisoned  until  such  securities  be  given ;  and  that 
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1847*        the  said  R.  Dunn  be  committed  to  the  keeper  of  the  said 
Ex  parte      P^^^  to  be  by  him  kept  in  safe  custody  in  execudon  of 
Dmm.        tliis  judgment 

(Signed)  ''  Denman." 

The  second  warrant,  it  was  submitted,  was  clearly  bad, 
as  it  directed  the  defendant  to  be  detained  until  he  should 
give  security  fer  keeping  the  peace,  which  in  point  of  law  was 
not  authorised  as  a  punishment  for  the  crime  of  perjuiy* 
The  proper  punishment  which  the  law  imposed  was  trans- 
portation, or  fine  or  imprisonment  The  sentence,  therefore, 
was  unwarranted  by  law.  If  it  appeared  on  the  return  to 
the  habeas  corpus  that  the  defendant  was  detuned  on  a 
warrant  in  pursuance  of  a  judgment  contrary  to  law,  it 
would  be  competent  for  the  Court  to  discharge  him.  Id 
the  case  of  Be  Henry  Beynolds  (a),  the  Court  discharged 
the  defendant  out  of  custody,  it  appearing  that  the  sentence 
passed  upon  the  defendant  was  not  warranted  by  the 
statute  under  which  the  conviction  had  taken  place.  The 
defendant  had  been  convicted  on  the  9  Geo.  4,  c.  69,  s.  1, 
for  night  poaching,  and  that  section  authorizes  the  justices 
to  superadd  to  other  punishment  that  of  compelling  the 
defendant  to  give  security  ^'  for  his  not  so  offending  agun." 
The  conviction,  however,  required  him  to  give  securitj 
that  he  **  shall  not  offend  again."  There,  the  Court  was 
of  opinion  that  the  sentence  was  not  warrantc^d  by  the 
statute,  and,  therefore,  directed  the  defendant  to  be  dis- 
charged. Again,  at  common  law,  the  Court  had  no  power 
to  require  in  a  case  of  misdemeanor  that  the  defendant 
should  be  bound  over  to  keep  the  peace.  [Maule,  J. — In 
the  case  of  O'Connell  v.  The  Queen  (b),  where  the  defendant 
had  been  convicted  of  a  misdemeanor,  and  had  been  sen- 
tenced by  the  judgment  to  give  security  for  keeping  the 
[>eace,  it  does  not  appear  that  any  objection  was  taken  on 
that  ground  (c).     Besides,  there  is  an  exception  in  the 

(a)  Ante,  vol.  1,  p.  846.  (c)  Bat  see  the  report,  pp.  181» 

(b)  11  CI.  &  Fin.  165.  214,  229»  851. 
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31  Car.  2,  c.  2, 8.  S,  that  the  party  should  not  be  discharged,  if  1 847. 
it  appeared  **  that  the  party  so  committed  is  detiuned  upon  a  ex  parte 
legal  process,  order  or  warrant,  out  of  some  Court  that  hath  Dukn. 
jorudiction  of  criminal  matters,  or  by  some  warrant  signed 
and  sealed  with  the  hand  and  seal  of  any  of  the  said  justices 
or  barons,  or  some  justice  or  justices  of  the  peace,  for  such 
mttters  or  ofiiences  for  the  which  by  the  law  the  prisoner 
m  not  bailable."  Here,  however,  the  application  is  not  to 
bail  the  defendant,  but  to  discharge  him  absolutely  on  the 
ground  of  a  defect  in  the  judgment  In  such  a  case,  the 
proper  remedy  is  by  writ  of  error.  With  respect  to  the  case 
of  Re  Henry  Reynolds,  that  is  inapplicable,  because  there, 
the  defendant  was  detained  on  a  summary  conviction,  and, 
oonsequendy,  a  writ  of  error  could  not  be  brought.]  That 
left  the  question  still  remaining  of  whether  this  was  ^'  a  legal 
process,  order,  or  warrant.''  As  the  judgment  in  the  present 
case  might  still  be  amended  in  pursuance  of  the  statute 
which  authorized  the  Court  at  nisi  prius  to  sentence  the 
defendant,  there  was  no  judgment  on  which  a  writ  of  error 
could  be  brought 

Wn:j>E,  C.  J. — It  seems  to  me  to  be  clear,  that  if  the 
defendant  has  a  right  to  impeach  the  judgment  which  has 
been  pronounced  upon  him,  the  proper  course  to  pursue  is 
to  bring  a  writ  of  error.  If  the  present  application  were  to 
be  granted,  it  would  lead  to  the  result  that  the  judgment  of 
a  superior  Court  might  be  reviewed  on  a  summary  applica- 
tion, and  that  the  proceeding  by  writ  of  error  in  such  cases 
would  be  virtually  abrogated. 

Maulb,  J.,  CoLTMAN,  J.,  and  Wiluams,  J.,  concurred. 

Application  refused. 
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Field  v.  M'Kenzie,  Public  Officer. 

Wiieretrole  Jf§  ABTIN  and  Huffh  Hill  shewed  cause  against  a  rale 

oodertlie  which  had  been  obtained  by  Channellt  Serjt,  for  setting 

c  46, 1.  la,  ^ide  a  previous  rule  (a),  and  all  proceedings  thereon,  oo 

mttoT  ^^^  ground,  first,  that  the  plaintiff  had  wilfully  suppressed 

■gainit  per-  certain  material  fiu^ts  in  his  affidavits  supporting  the  rule; 

tons  who  had  ,  n         i  i  i*        «  .  • 

formerly  been  <uia,  secondly,  that  the  attorney  for  the  parties  against 

Cfl^Dff  ^m.  ^^^°^  ^^  ^^  ^^  obtained  had  been  taken  by  surprise. 

PJ|"y»™  ^^  It  appeared  that  the  plaintiff  was  a  creditor  of  the  New- 

liffheldacol-  castle-upou-Tyne  Joint  Stock  Banking  Company,  and  had 

from  the  buikf  obtained  judgment  in  an  action  on  a  promissory  note  against 

^rom  which,  ^^  defendant  as  the  public  officer  of  that  company.     After 

lome  fruits  certain  attempts  to  realize  the  debt  out  of  the  partnership 

might  be  ob-  ,  j     i»  • 

tained,  but       property,  an  application  was  made  for  a  scire  facias  in  por- 
^^^^  suance  of  the  7  Geo.  4,  c.  46,  s.  13,  against  certain  persons 

mentioDed  on    ^Jjq  [juJ  Jj^^jj  members  of  the  company  at  the  time  the 

the  application  r     j 

to  obtain  the     contract  on  which  the  plaintiff  sued  was  made,  but  who 
to  be  no  had  since  ceased  to  be  such  members.     On  shewing  cause 

2JJJ^  f^        against  the  rule  for  the  scire  facias,  the  persons  in  question 
aside.  appeared  by  their  attorney,  and  the  rule  was  ultimately 

made  absolute.  In  support  of  the  present  application  an 
affidavit  was  produced,  fit>m  which  it  appeared  that  the 
bank  were  the  mortgagees  for  20,000/1  of  certain  collieries 
called  Hunwick  Colliery  and  Newfield  Colliery,  in  the 
county  of  Durham,  and  that  they,  requiring  a  sum  of  I4,000il, 
applied  to  the  plaintiff  for  an  advance  to  that  amount.  This 
advance  he  made  on  receiving  a  promissory  note  for  that 
amount  from  the  company,  and  secured  by  the  assignment 
of  the  mortgage  on  the  collieries.  It  was  also  sworn  that  the 
plaintiff  was  still  assignee  of  the  mortgage  at  the  time  that 
the  rule  for  the  scire  facias  was  obtained,  and  that  Stocks,  the 
attorney  for  the  shareholders,  was  unaware  of  that  fiu;t  at  the 
time  when  he  shewed  cause  against  the  rule  for  the  scire  faciaSi 

(a)  See  the  report  of  the  case,  imte,  p.  173. 


M*K£NZIE. 
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It  was  furthemiore  sworn,  tliat  if  proper  efforts  were  made        1847. 

and  management  used,  the  mortgaged  property  might  be        Field 

made  available  to  a  much  greater  amount  than  the  sum  in 

which  the  bank  was  indebted  to  the  plaintiff.     In  answer 

to  the  rule,  it  was  sworn  that  the  plaintiff  was  not,  according 

to  the  stipulations  between  him  and  the  bank,  to  be  bound 

to  have  recourse  to  the  collateral  security,  except  so  far  as 

he  should  think  proper.    It  was  further  sworn  that  the  pro^ 

perty,  which  was  so  mortgaged,  had  been  inspected  by  a  fit 

peraoD ;  and  that  it  was  reported  by  him,  that  in  consequence 

rf  the  great  commercial  embarrassment  which  then  existed 

in  the  mining  district,  any  attempt  to  sell  it  would  be 

unavailing ;  and  that  an  unsuccessful  attempt  to  sell  would 

be  injurious;  but  that  in  time  it  might  become  of  value. 

It  was  also  sworn  that  Stocks,  the  attorney,  was  aware  that 

the  mortgage  of  the  collieries  had  been  assigned  to  the 

plaintiff. 

Martin  and  Hilt  submitted,  that  on  the  ground  of  sur* 
{urise  the  appUcation  was  answered.  Then  with  respect 
to  the  proper  construction  of  the  statute,  it  was  equally 
dear  that  the  application  was  unfounded.  By  sect  12 
of  the  7  Geo.  4,  c.  46,  it  was  provided,  that  every 
judgment  obtained  against  any  public  officer  should  have 
the  like  effect  against  the  property  of  the  co-partnership, 
and  of  every  member  thereof,  as  if  it  had  been  recovered 
ifrainst  the  co-partnership.  Then  by  sect  13  it  was  pro- 
vided, that  execution  might  be  issued  upon  any  judgment 
in  any  action  obtained  against  any  public  officer  for  the 
time  being,  against  any  member  or  membera  for  the  time 
being  of  such  co-partnership ;  and  '^  in  case  any  such 
execution  against  any  member  or  members  for  the  time 
being  of  any  such  corporation  or  co-partnership,  shall  be 
ineffectual  for  obtaining  payment  and  satisfaction  of  the 
amount  of  such  judgment,  it  shall  be  lawful  for  the  party 
or  parties  so  having  obtained  judgment  against  such  public 
officer  for  the  time  being,  to  issue  execution  against  any 

VOL.    V.  A  A  D.   &   L. 
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person  or  persons  who  was  or  were  a  member  or  members 
of  such  corporation  or  co-partnership  at  the  time  when  the 
V-  contract  or  contracts,  or  engagement  or  engagements,  in 

which  such  judgment  may  have  been  obtained,  was  or  were 
entered  into,''  &c.  Nothing  in  this  provision  shewed  that 
any  intention  existed  on  the  part  of  the  Legislature  to 
compel  the  creditor  of  any  banking  co-partnership  to  have 
recourse  to  collateral  securities  previous  to  taking  proceed- 
ings on  the  judgment  obtained  against  the  public  officer. 
No  language  of  the  statute  made  any  allusion  to  any  other 
mode  of  obtaining  payment  of  the  debt  than  by  means  of 
an  execution.  The  principle  on  which  the  Court  proceeded 
in  the  present  case  in  granting  the  rule  for  the  scire  &cia8^ 
is  that  which  was  laid  down  in  Eardley  v.  Law  (a),  that  a 
party  seeking  to  issue  a  scire  &cias  must  shew  that  he  has 
made  substantial  and  bona  fide  endeavours  to  render  bis 
execution  available  against  the  present  members,  and  the 
Court  will  determine  on  the  motion  whether  sufficient 
diligence  has  been  used  in  each  particular  case.  Here,  the 
facts  had  been  presented  to  the  Court,  and  the  rule  had 
been  made  absolute. 

ChanneUf  Seijt.,  and  BramweU,  in  support  of  the  rule, 
contended  that  the  Legislature  could  not  mean,  that  if  a 
creditor  of  a  banking  co-partnership  held  a  collateral 
security  which  might  easily  be  rendered  avidlable,  he 
should  not  have  recourse  to  that  before  he  proceeded  to 
issue  execution  against  persons  who  had  ceased  to  be 
members  of  the  co-partnership.  The  clear  object  of  the 
Legislature  was  only  to  render  liable  those  who  had  ceased 
to  be  members,  when  all  other  means  had  fisdled.  Here, 
the  plaintiff  might  render  the  mortgage  security  available 
in  discharge  of  his  claim,  if  he  thought  proper  to  use 
reasonable  diligence  for  that  purpose.  Besides,  he  had 
acted  uncandidly  towards  the  Court  in  omitting  to  mention 


(a)  12  A.  &  E.  803 ;  S.  G.  4  P.  &  D.  379. 
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the  security  of  the  mortgage.     If  that  fact  had  been  men-        1847. 
tioned  to  the  Court  at  the  time  of  applying  for  the  rule,        Field 
the  Court  probably  would  not  have  granted  it.     It  was     «,u."'* 
cfeuiy  the  duty  of  the  plaintiff,  in  moving  for  the  rule, 
folly  to  state  all  the  material  &cts,  on  which  the  judgment 
of  the  Court  should  proceed. 

Cur.  adv.  vult. 

WiLDB,  C.  J.,  delivered  the  judgment  of  the  Court — 
We  have  read  the  affidavits  in  this  case,  and  we  are  of 
(^nnion  that  there  is  no  ground  for  the  present  rule.  (His 
Lradship  then  stated  the  substance  of  Uhe  affidavits.)  The 
statements  contained  in  the  affidavits,  therefore,  shew  no 
present  means  of  payment  from  the  resources  of  the  com- 
pany; and  there  is  no  reason  why  a  plaintiff  should  not 
proceed  under  the  statute  against  those  who  were  formerly 
members  of  the  company,  because  he  holds  a  security  which 
iDflJ^  by  care  and  management,  at  some  future  time  be  made 
productive.  Consequently,  there  was  no  suppression  of  a 
material  fact  which  would  induce  the  Court  to  vary  its 
former  decision.  Next  as  to  the  question  of  surprise.  That 
objection,  we  are  of  opinion,  also  fails.  Mr.  Stocks  might, 
if  he  had  made  proper  inquiries,  have  ascertained  the  fact 
of  the  mortgage  security  being  in  the  hands  of  the  plaintiff. 
This  he  ought  to  have  done ;  and^  if  it  was  a  matter  of  any 
consequence,  it  should  have  been  urged  on  shewing  cause 
against  the  rule  for  the  scire  facias.  It  cannot,  therefore, 
be  said  that  Mr.  Stocks  has  been  taken  by  surprise,  which 
I  understand  to  mean  that  a  party  has  discovered  something 
since  the  rule  was  obtained,  which  reasonable  diligence 
would  not  enable  him  to  know  on  the  previous  occasion. 
The  present  rule  must,  therefore,  be  discharged ;  and,  as 
the  plaintiff  has  been  compelled  to  come  here  without 
reasonable  cause,  with  costs. 

Rule  discharged,  with  costs. 

A  A   2 
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Where  the 
writ  aod  com- 
mencement of 
the  declaration 
were  in  debt, 
and  the  lint 
connt  in  the 
dedantion 
might  be  in 
debt  or  as- 
sumpsit, but 
the  seocmd  was 
in  assumpsit  i 
theConrtset 
aside  the  de- 
claration as 
▼aiying  from 
the  process. 


MooRE  V.  Foster. 

JlEARSON  shewed  cause  against  a  rule  obtained  by 
Chadwick  JaneSy  Serjt^  to  set  aside  the  declaration,  on 
the  ground  that  it  varied  from  the  process,  '^rhe  writ, 
as  well  as  the  commencement  of  the  declaration,  were  in 
debt  The  first  count  was  on  a  bill  of  exchange  by  the 
plaintiff  as  the  drawer,  against  the  defendant  as  the 
acceptor.  It  alleged  that  the  plaintiff  drew  his  bill  of 
exchange  on  the  defendant,  and  the  defendant  accepted 
the  same,  and  promised  the  plaintiff  to  pay  him  the  same 
according  to  the  tenor  and  effect  thereof,  but  did  not 
pay  the  same  on  the  day  when  it  became  due,  or  at  any 
time  afterwards.  The  second  count  was  on  an  account 
stated;  and  concluded  ^'and  the  defendant  afterwards, 
to  wit,  &c.,  in  consideration  of  the  last-mentioned  pre- 
mises, promised  the  plaintiff  to  pay  him  the  said  last- 
mentioned  monies  on  request:  Yet  the  defendant  hath 
disregarded  his  last-mentioned  promise,  and  hath  not  paid 
the  said  last-mentioned  monies,"  &c.  The  first  count  was 
a  good  count  in  debt  He  cited  Rotton  v.  Jeffery  (a) ; 
Compton  V.  Taylor  (b) ;  Cloves  v.  JVilUams  (c) ;  Ashbee  v. 
Pidduck  (d) ;  Stericher  v.  Baker  (e).  If  so,  and  the  second 
coimt  was  in  assumi)sit,  that  was  a  ground  of  demurrer, 
and  not  a  ground  for  setting  aside  proceedings  for  irre- 
gularity. 


Chadwick  Jones^  Serjt,  supported  the  rule.  The  writ  in 
the  present  case  was  clearly  in  debt,  and  the  declaration 
was  not,  as  it  ought  to  be,  in  debt,  but  in  assumpsit  It 
was,  therefore,  irregular.  He  cited  Marshall  v.  Thomas  (/); 
Thompson  v.  Dicas  {g). 

1  Dowl.  370,  N.  S. 

(/)  2  Dowl.  208 ;  S.  C.  3  M. 
&  Sc.  98 ;  fiofii.  Anderson  y.Tkomati 
9  Bing.  678. 

{g)  1  Cr.  &   M.   768 ;   S.  C. 

2  Dowl.  93. 


(a)  2  Dowl.  637. 

{h)  4  M.  &  W.  138  ;  S.  C.  6 
Dowl.  660. 

(c)  3  Bing.  N.  C.  868 ;  S.  C. 
5  Scott,  68. 

rrf)  1  M.  &  W.  664. 

(e)  9  M.  &   W.   321  ;    S.  C. 
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WiLDB,  C.  J. — The  rule  must  be  made  absolute.     The       ^®^''- 
process  in  this  case  was  clearly  in  debt,  and  the  declaration       Moore 
in  its  commencement  professes  to  follow  the  writ.     The      po^j^^ 
first  count  may  be  a  good  one  in  assumpsit,  and  the  second 
is  a  count  in  assumpsit    Consequently,  there  is  a  sufficient 
declaration  in  assumpsit  This  shews  that  there  is  a  variance 
between  the  process  and  the  declaration,  and  the  proceeding 
k,  therefore,  irregular.     A  party  cannot  be  allowed  to 
relieve  himself  from  the  consequences  of  his  negligence  in 
one  instance,  by  shewing  that  he  has  been  negligent  in 
another.     It  is  not  because  the  declaration  may  be  de- 
murrable, that  it  is  less  a  variance  from  the  process. 


Maule,  J.,  and  Coltman,  J.,  concurred. 


Rule  absolute. 


Jones  v.  Sawkin& 

JLf  £BT.     The  declaration  contained  counts  for  use  and  Action  for  use 
occupation  of  rooms  and  apartoients,  for  meat,  drink,  and  tion.    Pka, 
necessaries,  for  money  paid,  and  on  an  account  stated.  ^J^ny 
The  defendant  pleaded,  first,  never  indebted :  secondly,  as  ^.^ 
to  the  first  and  third  counts,  so  far  as  they  relate  to  6iL,  tain  goods  of 
that  the  defendant  occupied  the  rooms,  &c,  for  one  quarter  guificient  value 
of  a  year,  viz.,  from  the  25th  of  December,  1844,  until  the  J^jf^!  |[J"J 
25th  of  March,  1845,  under  a  demise  from  the  plaintiff  for  it  was  agreed 

'  r  1       tbatplaintiff 

one  quarter,  and  so  on  from  quarter  to  quarter,  at  the  should  retain 
quarterly  rent  of  6L ;  that  the  defendant  became  indebted  f^^SJ^^ortho 
in  6i  to  the  plaintiff  in  respect  of  the  above-mentioned  f®"^  ?"^  ^^ 
qiuuter's  rent,  and  that  the  account  in  the  third  count  as  them.  RepU- 
to  6/L  parcel^  &c.,  was  stated  concerning  the  same  sum;  ingtheseuure 
that  the  plaintiff,  during  the  continuance  of  the  demise,  jjj^^^ 

Replication 
held  bad,  as 

trat ersing  more  inducement  to  the  allegation  of  acceptance  in  satisfaction.     Pica  held  good  a% 

disclocing  a  good  accord  and  satisfaction. 
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and  nearly  two  years  before  the  commencement  of  this 
suit,  took  the  defendant's  goods  as  a  distress,  they  being  of 
suflScient  value  to  satisfy  the  rent  and  the  costs  of  the  dis- 
tress and  appraisement;  that  he  never  sold  the  goods,  but 
retained  them  to  his  own  use,  till  just  before  the  commence- 
ment of  this  suit,  when  he,  with  the  assent  of  the  defendant, 
received  and  accepted  them,  and  hath  hitherto  retained 
them,  in  satisfaction  and  discharge  of  the  said  sum  of  6L 
Thirdly,  that  after  the  accruing  of  the  causes  of  action,  and 
before  the  commencement  of  the  suit,  the  plaintiff  wrong- 
fully seized  the  defendant's  goods,  being  of  value  more  than 
sufficient  to  satisfy  the  causes  of  action  in  the  declaration 
mentioned,  and  retained  them  for  an  unreasonable  time,  to 
wit,  nearly  two  years,  and  converted  them  to  his  own  use; 
and  that  it  was,  before  the  commencement  of  this  suit, 
agreed  between  the  plaintiff  and  the  defendant,  that  for 
the  termination  of  disputes  between  them  concerning  the 
causes  of  action  in  the  declaration  and  claims  made  by  the 
defendant  in  respect  of  the  said  seizure  and  conversion  of 
the  goods,  that  such  demands  and  rights  of  action  should 
be   mutually  relinquished,  and   that  the   plaintiff  should 
retain  the  goods  as  a  final  settlement,  in  full  satis&ction 
and  discharge  of  the  said  causes  of  action  in  the  declaration 
mentioned ;  and  that  the  plaintiff  accepted  and  received, 
and  hath  retained  the  said  goods  in  such  full  satisfaction 
and  discharge.     Fourthly,  as  to  6^  parcel,  &c,  in  the  first 
and  third  counts,  that  before  the  accruing  of  the  causes  of 
action,  to  wit,  on  the  10th  of  April,  1845,  the  defendant 
was  tenant  to  the  plaintiff  of  the  said  rooms  and  apartments, 
and  during  a  certain  tenancy  which  had  commenced,  to 
wit,  on  the  7  th  of  December,  1844,  to  wit,  a  tenancy  for 
one  month,  and  firom  month  to  month,  at  the  rate  of  IL  4s, 
per  month,  under  which  tenancy  the  sum  of  SL  12s.  had 
become  due  from  the  defendant  to  the  plaintiff  at  the  time 
of  the  accruing  of  the   said  causes  of  action,   for  three 
months'  rent,  and  before  the  commencement  of  the  suit, 
the  defendant  was  indebted  to  the  plaintiff  in  2L  8s.,  the 
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residue  of  the  6L,  for  the  meat,  necessaries,  &&,  mentioned       1847. 
in  the  declaration ;  that  the  account  in  the  third  count  was    ^"^'^"'"^^ 
stated  concerning  the  money  in  the  first  count ;  that  after  »• 

the  accruing  of  the  causes  of  action,  and  during  the  tenancy, 
and  just  after  the  expiration  of  the  said  first  three  months, 
to  wit,  on  the  day  in  this  plea  first  mentioned,  the  plaintiff 
vrongfiilly  seized  the  defendant's  goods  to  the  amount  of 
the  money  in  the  first  count  mentioned,  and  detained  them 
fiir  an  unreasonable  time,  and  converted  them  to  his  own 
use,  and  wrongfiilly  disturbed  the  defendant  in  the  peace- 
able possession  of  the  rooms ;  that  the  plaintiff  was  desirous 
of  regaining  possession  of  the  rooms,  and  after  the  accruing 
of  the  causes  of  action,  and  before  the  commencement  of 
the  suit,  it  was  agreed  between  the  plaintiff  and  the  de- 
fisndant,  that  to  put  an  end  to  disputes  in  respect  to  the 
aaid  causes  of  action  in  this  plea  mentioned,  and  other 
all^^  causes  of  action  on  the  part  of  the  defendant,  they 
dioald  mutually  relinquish  their  claims,  and  the  plaintiff 
shoald  retain  the  goods  in  full  satisfisu;tion  and  discharge 
of  his  claims,  and  that  the  defendant  should  relinquish  her 
n^td  to,  and  give  up  possession  o^  the  rooms,  and  that  she 
should  be  discharged  by  the  plaintiff  fix>m  all  claims ;  that 
the  defendant  accordingly  relinquished  her  claims,  and  gave 
up  possession  during  the  tenancy,  and  the  pliuntiff  resumed 
and  hath  hitherto  retained  possession  of  the  rooms,  and 
retained  the  goods  so  seized,  in  satis&ction  and  discharge 
of  the  said  causes  of  action. 

The  plaintiff  replied  to  the  second  plea,  that  the  plaintiff 
did  not  seize,  take,  or  detain  as  a  distress  for  the  rent,  in 
the  second  plea  mentioned,  any  goods  of  the  defendant  of 
sufficient  value  to  satisfy  the  said  rent,  and  the  costs  and 
charges  of  the  distress,  sale,  and  appraisement;  or  out  of 
which  the  phdntiff  might  have  satisfied  the  said  rent,  costs, 
and  chaiges;  in  manner  and  form,  &c. 

To  the  third  plea,  that  the  plaintiff  did  not  seize,  take, 
or  detain  any  goods  of  the  defendant  of  value  sufficient  for 
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1847.  a  full  satisfaction  and  discharge  of  the  said  causes  of  action 
in  the  said  declaration  mentioned,  in  manner  and  form,  &c. 

To  the  fourth  plea,  that  the  plaintiff  did  not  seize,  take, 
or  detain  any  goods  of  the  defendant  of  the  value  in  the 
said  fourth  plea  mentioned,  in  manner  and  form,  &a 

The  defendant  demurred  to  the  replications  to  the  second, 
third,  and  fourth  pleas,  on  various  grounds,  the  principal 
of  which  were,  that  the  replications  were  too  large,  and 
traversed  immaterial  allegations.     Joinder  in  demurrer. 

Rew,  in  support  of  the  demurrer.  The  second  plea  is 
substantially  one  of  accord  and  satisfaction,  but  in  the 
inducement  an  allegation  is  introduced  as  to  the  manner 
in  which  the  goods  in  question  came  into  the  possession  of 
the  plaintiff.  The  manner  in  which  they  came  into  his 
possession  was  quite  immaterial.  He  might  have  taken 
them  as  a  distress,  or  he  might  have  received  them  when 
delivered  to  him  by  the  defendant  If  they  were  retained 
in  satisfaction  by  the  plaintiff,  the  plea  would  be  sub- 
stantially proved.  The  replication,  however,  traversed  the 
fact  of  the  distress  as  well  as  the  value  of  the  goods  in 
question.  Both  facts  were  quite  immaterial  to  the  validity 
of  the  plea.  It  was  laid  down  in  Stephen  an  Fleadingy 
p.  269,  4th  ed.,  ^^  that  a  traverse  must  not  be  taken  on  an 
immaterial  point"  In  Thurman  v.  Wild  (a),  a  defendant 
in  trespass  pleaded  that  the  trespass  was  committed  by 
command  of  a  third  person,  and  then  stated  an  executed 
accord  between  the  plaintiff  and  the  third  person,  ^  with 
the  consent  of  defendant,"  and  acceptance  thereof  by  plain- 
tiff in  satisfaction  of  the  trespasses.  The  Court  held  a 
replication  which  made  the  consent  of  the  defendant  part 
of  the  issue  to  be  bad,  as  no  rights  of  the  defendant  were 
compromised  by  the  accord,  and,  consequently,  his  consent 
was  unnecessary.     So  in  Basan  v.  Arnold  {b)y  the  Court 

(a)  11  A.  &  E.  453;  S.  C.  3  P.  &  D.  289. 
(6)  6  M.  &  W.  559;  S.  C.  8  Dowl.  356. 
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held  a  replication  which  put  in  issue  the  &ct  of  the  plain-        1847. 
tiff's  being  holder  of  a  bill  of  exchange  at  the  time  of       joneT^ 
pleading,  as  well  as  at  the  commencement  of  the  suit,  to  »• 

be  bad.     And  in  Tempest  v.  KUner{a)y  the  Court  held  a 
plea  bad  as  tendering  too  laige  a  traverse,  which  put  in  issue 
the  readiness  of  the  plaintiff  to  accept  a  transfer  not  only  at 
the  time  of  making  an  agreement,  but  also  from  that  period 
down  to  the  time  of  bringing  the  action.     In  the  case  of 
Eden  v.  Turtle  (b\  where  the  Court  decided  that  a  traverse 
was  not  too  large,  Parke^  B.,  said,  ^^  I  quite  agree,  that  if 
the  effect  of  this  replication  were  to  compel  the  defendant 
to  prove  more  than  he  otherwise  would  have  been  bound 
to  do  in  order  to  support  his  plea,  it  would  be  bad."    Here, 
if  the  defendant  had  joined  issue  instead  of  demurring  to 
the  replication,  he  would  be  compelled  to  prove  that  which 
was  quite  immaterial  to  his  defence.     Then,  with  respect 
to  the  allegation  as  to  the  insufficiency  of  the  value  of  the 
goods  which  were  alleged  to  have  been  retained  in  satis- 
ftction.   The  issue  upon  that  was  quite  immaterial   Where 
a  chattel  was  taken  in  satis&ction  of  a  pecuniaiy  demand, 
the  value  of  the  chattel  was  quite  immaterial.     In  Sibree 
V.  TVipp  (c),  it  was  held  that  the  acceptance  of  a  negotiable 
security  may  be  in  law  a  satisfaction  of  a  debt  of  a  greater 
amount.     There  Parker  B.,  referred  to  Co.  Utt.  212,  b, 
where  it  was  laid  down,  that  **  the  obligor  or  feoffor  cannot, 
at  the  time  appointed,  pay  a  lesser  sum  in  satisfaction  of  the 
whole,  because  it  is  apparent  that  a  lesser  sum  of  money 
cannot  be  a  sads&ction  of  a  greater :  but  if  the  obligee  or 
feo£fee  do  at  the  day  receive  part,  and  thereof  make  an 
acquittance  under  his  seal  in  full  satisfaction  of  the  whole, 
it  is  sufficient,  by  reason  the  deed  amounteth  to  an  ac- 
quittance of  the  whole"  {d).     So  a  sum  of  money  payable 

(a)  AtUe^  vol.  3,  p.  407 ;  S.  C.  {d)  The  passage  cited  by  the 

2  C.  B.  300.  learned  Baron  is  from  the  Com- 

(6)   10  M.  &  W.   635,   639  ;  mentary   of    Sir    Edward  Coke, 

8.  C.  2  Dowl.  459,  N.  S.  In  the  text  of  Littleton,  to  which 

(c)  15  M.  &  W.  23,  34.  the   Commentary  is    subjoined. 
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1847.        at  a  different  time  is  a  good  satisfiEurtioii  of  a  lai^r  sum 
^"■^1^^^^    payable  at  a  future  day;  Com.  Dig.  tit  ** Accord,^ (B  2). 
V-  Besides,  the  replication  was  open  to  the  objection  of  amount- 

ing to  a  negative  pregnant ;  and  in  Cam.  Dig.  tit.  ^*  FUaderU^ 
(R  5i)y  the  cases  there  collected  shewed  that  an  issue  on  an 
immaterial  allegation  rendered  a  pleading  obnoxious  to  the 
objection,  that  it  amounted  to  a  negative  pregnant.  With 
regard  to  the  replication  to  the  third  and  fourth  pleas,  the 
same  objections  might  be  urged  against  them. 

Xttf A,  contra.  The  authority  of  the  caaes  cited  on  the 
other  side,  as  well  as  the  general  principles  Idd  down,  were 
admitted.  The  third  and  fourth  pleas,  however,  were  bad, 
and  if  the  second  plea  were  held  to  be  good,  the  replication 
to  it  must  be  equally  good.  The  second  plea  professed  to 
be  one  of  accord  and  satisfiiction,  but  it  did  not  allege  any 
satisfisiction,  for  it  did  not  shew  that  the  goods  were  delivered 
by  the  defendant  to  the  plaintiff  in  satisfiu^tion.  Nothing  here 
disclosed  that  the  defendant  was  any  party  to  the  delivery 
of  the  goods  to  the  plaintiff.  [Jlfaufe,  J. — Is  it  not  sufficient 
to  shew  that  the  goods  were  accepted  in  satis&ction  ?  Here 
it  is  alleged  that  the  goods  were  somehow  in  the  possession 
of  the  plaintiff,  and  he  accepted  them  with  the  assent  of 
the  defendant  That  is  the  same  as  a  delivery  to  him. 
Wildey  C.  J. — The  plaintiff  accepted  with  the  assent  of 
the  defendant  That  implies  a  delivery.  Mauky  J. — Tlie 
material  part  of  the  plea  is,  that  the  plaintiff  accepted  the 
goods  with  the  assent  of  the  other  party.]  Then  there  is 
no  satisfaction  alleged.  This  is  different  from  a  case  where 
a  chattel,  no  matter  of  what  value,  is  delivered  in  satis- 

there  is  this  passage:  "also  in  if  he  had  received  the  sum  of 

the  case  of  feoffment  in  mortgage,  money,  though  the  horse  or  the 

if  the  feoffor  payeth  to  the  feoffee  other   thing   were   not   of  the 

a  horse,  or  a  cup  of  silver,  or  a  ring  twentieth  part  of  the  value  of  the 

of  gold,  or  any  such  other  thing  sum  of  money,  because  that  the 

in  full  satisfaction  of  the  money,  other  hath  accepted   it  in  fall 

and  the  other  receiveth  it,  this  is  satisfaction/' 
good  enough,  and  as  strong  as 
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&ctioo ;  for  liere  there  was  a  prior  right  to  the  goods  under  1847. 
the  distress.  [Afauky  J. — All  that  he  had  was  a  right  to  j^^^ 
retain  the  goods  and  sell  them,  subject  to  certain  formalities ;  '• 

but  the  agreement  was  that  he  should  have  a  right  to  sell 
as  the  owner.]  The  plaintiff  having  the  goods  lawfully  in 
his  possession,  and  having  a  lien  upon  them,  it  would  be 
no  answer  to  the  action  to  shew  the  agreement  to  retain 
the  goods  in  satisfaction,  without  also  shewing  them  to  be 
of  value  equal  to  the  amount  of  rent  due.  The  value  then 
would  become  material,  and  the  replication  in  traversing 
the  value  was  correct.  [Wildey  C.  J. — ^You  argue  as  if 
things  had  no  other  value  than  a  pecuniary  one.  But  if  a 
person  thinks  proper  to  become  the  owner  otherwise  than 
by  sale,  he  may  make  an  agreement  to  that  effect.]  The  third 
and  fourth  pleas  set  up  facts  which  the  authorities  shewed 
did  not  amount  to  a  good  accord.  Those  pleas  stated  that 
the  plaintiff  wrongfully  took  certain  goods,  and  converted 
them  to  his  own  use;  then,  that  the  defendant  being 
indebted  to  the  plaintiff  for  certain  rent,  a  mutual  arrange- 
ment was  made.  That  was,  that  the  defendant  had  a  right 
of  action  against  the  plaintiff,  and  the  plaintiff  had  a  right 
of  action  against  the  defendant,  and  that  it  was  then  agreed 
that  both  should  be  quit  of  each  other  in  respect  of  their 
matoal  rights  of  action.  This  arrangement,  according  to 
the  authorities  in  Com,  Dig.  tit  ^^  Acayrd^  (B  1),  was  in- 
suflBcient;  1  RoJL  128,  t  40;  LvXvo.  67.  There,  it  was 
laid  down,  that  it  is  not  a  good  accord  ^^  that  the  plaintiff 
and  defendant  should  be  quit  of  actions  against  each  other. '^ 
No  doubt  the  pleas  proceeded  to  state  ttiat  the  agreement 
wasi,  that  the  plaintiff  should  keep  the  goods  of  the  defend- 
ant ;  that,  however,  was  only  another  mode  of  stating  that 
each  party  agreed  to  forego  his  legal  right  of  action. 

Wilde,  C.  J. — The  pleas  allege  more  than  that,  for  they 
state  that  the  defendant  gave  up  his  property  in  the  goods 
that  had  been  seized.  As  the  pleas  allege  the  seizure  to 
have  been  wrongful,  the  property  in  the  goods  still  remained 
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in  the  defendant,  and  he  might  have  retaken  them  at  any 
time. 

M AULE,  J. — Where  a  chattel  of  one  person  is  wrongfully 
seized  by  another,  there  is  no  objection  to  the  former  selling 
the  chattel 


Per  Curiam. 


Judgment  for  the  Defendant. 


Wheretplea 
in  abatement 
was  supported 
b  V  an  affidaTit 
ot  ▼eriiicatioD, 
which  dis- 
closed the 
place  of  busi- 
ness, bat  not 
the  place  of 
residence,  of 
an  alleged  co- 
contractor 
with  the  de- 
fendant; the 
Court  set  it 
aside,  on  tho 
ground  that 
It  did  not 
comply  with 
tho  provisions 
ofthe3&4 
Wm.  4,  c  42, 
s.  8. 

Whether 
the  affidavit 
does,  or  does 
not,  state  the 
true  place  of 
residence,  is 
a  matter  which 
maybe  con- 
troverted and 
determined  by 
the  Court  on 
motion. 


MaTBURT  V.   MUDIB. 

^COTT  shewed  cause  against  a  rule  obtained  by  Mey^ 
rnoHf  for  setting  aside  a  plea  in  abatement,  on  the  ground 
that  the  affidavit  of  verification  required  by  the  3  &  4  Wm.  4, 
c.  42, 8.  B,  had  not  been  delivered  with  the  plea.  It  was  an 
action  of  debt  for  work  and  labour  and  on  an  account  stated. 
The  defendant  pleaded  in  abatement  the  non-joinder  of 
nine  alleged  co-contractors  as  co-defendants.  An  affidavit 
was  made  as  to  the  residences  of  the  parties  therein  named, 
with  respect  to  one  of  whom  the  affidavit  stated  ^^  James 
Elkington  Boord,  mentioned  in  the  said  plea,  resides  at 
Bath,  in  the  county  of  Somerset,"  and  as  to  another, 
*^  Robert  Denton,  mentioned  in  the  said  plea,  resides  at 
Na  89,  Lcadenhall  Street,  in  the  city  of  Ix)ndon."  In  sup- 
port of  the  rule,  it  was  sworn  that  Boord  was  not  then  resi- 
dent at  Bath,  and  that  the  premises  at  No.  89,  Lcadenhall 
Street,  were  occupied  by  one  Charles  Bremmer,  and  that 
no  person  named  Denton  had  resided  there  for  the  last  two 
months.  It  was  now  sworn  on  the  part  of  the  defendant, 
that  just  before  pleading  the  plea,  one  of  the  deponents 
called  at  Na  89,  Lcadenhall  Street,  where  he  had  frequently 
seen  Denton  and  found  the  name  in  large  letters  still  over 
the  door;  that  he  inquired  of  Bremmer,  who  was  in  the 
shop,  and  whom  he  believed  to  be  the  shopman,  whether 
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Denton  was  within ;  the  answer  was,  that  he  was  not,  and  1847. 
it  was  uncertain  how  long  he  would  be  absent ;  that  at  that  mIybury 
time  Bremmer  did  not  susirest  that  Denton  did  not  still  ^,^' 
occupy  the  house,  and  on  a  subsequent  occasion,  when 
pressed  as  to  whether  Denton  still  resided  there,  he  de- 
clined to  answer  and  appeared  confused.  With  respect  to 
Boord,  it  was  stated,  that  he  had  lately  removed  to  Bath, 
and  given  that  as  his  residence  to  the  deponent ;  that  not- 
withstanding the  inquiries,  the  exact  address  of  Boord  had 
not  been  obtained,  but  he  had  been  lately  seen  at  Bath ; 
and  that  the  plaintiff  as  secretary  to  the  company,  of  which 
the  co-contractors  were  members,  knew  his  address.  It 
was  submitted,  that  although  the  statute  3  &  4  Wm.  4, 
c.  42,  s.  8,  required  the  residence  of  co-contractors  to  be 
'^stated  with  convenient  certainty,"  those  words  muitt  be 
construed  with  reference  to  the  particular  circumstances  of 
the  case,  and  could  not  require  more  than  reasonable  efforts 
on  the  part  of  the  defendant  to  discover  the  real  address  of 
the  co-contractors.  Every  effort  had  been  made  on  the 
part  of  the  defendant  to  ascertain  the  real  address  both  of 
Denton  and  Boord,  and  the  address  given  was  the  one 
which  he  honk  fide  believed  to  be  the  true  one.  It  was 
doubtful,  whether  the  Court  would  allow  the  question  as  to 
the  correctness  of  the  residence  stated  m  the  affidavit  to  be 
discussed  on  affidavit.  The  cases  of  Newton  v.  Stewart  (a), 
Lambe  v.  Smythe  (J),  Wheatley  v.  GoJney  {c\  were  not 
necessarily  authorities  to  shew  that  the  Court  would  permit 
that  question  to  be  raised  on  affidavit.  On  these  grounds, 
the  Court  would  not  be  disposed  by  a  severe  construction 
of  the  statute,  to  deprive  the  defendant  of  the  benefit  of 
his  plea. 

Meymotty  in  support  of  the  rule,  contended  that  the 
cases  cited  on  the  other  side  were  clear  authorities  to 
shew  that  the  Court  would  permit  the  affidavit  of  verifi- 

(a)  Ante,  vol.  4,  p.  89.  3  D.  &  L.  712. 

{h)  15  M.  &  W.  433;  S.  C.  (c)  9  Dowl.  1019. 
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1847.        cation  to  be  controverted  by  affidavit     It  appeared  then 
Maybubt      ^^^  ^^®  residence  of  two  of  the  persons  mentioned  in  the 
,,  ^'  plea  was  incorrectly  stated.     If  8o»  the  defendant  had  not 

complied  with  the  provisioi^  of  the  statute.  The  fact  of 
his  finding  a  difficulty  in  discovering  the  residence  of  the 
alleged  co-contractors,  or  his  bona  fides,  in  stating  what  he 
believed  to  be  the  true  residence,  could  make  no  diffi^rence. 
The  present  rule  ought  therefore  to  be  made  absolute. 

Cur.  adv.  vuU. 

Maule,  J.,  delivered  the  judgment  of  the  Court — This 
Was  a  motion  to  set  aside  a  plea  in  abatement  for  non- 
joinder, on  the  ground  of  the  alleged  insufficiency  of  the 
affidavit  verifying  the  plea.  The  argument  took  place  in 
the  course  of  the  last  Term,  before  the  Chief  Justice,  ray 
Brother  ffUUams,  and  mysel£  The  Court  took  time  to 
look  into  the  cases.  The  ground  of  the  application  was, 
that  the  3  &  4  Wm.  4,  c.  42,  s.  8,  had  not  been  complied 
with.  That  section  provides,  "  that  no  plea  in  abatement 
for  the  nonjoinder  of  any  person  as  a  co-defendant  shall  be 
allowed  in  any  court  of  common  law,  unless  it  shall  be 
stated  in  such  plea  that  such  person  is  resident  within  the 
jurisdiction  of  the  Court,  and  unless  the  place  of  residence 
of  such  person  shall  be  stated  with  convenient  certainty  in 
an  affidavit  verifying  such  plea."  The  question  on  which 
the  Court  entertained  some  doubt  was,  what  was  the 
proper  construction  of  the  latter  part  of  the  clause. 

Two  cases  were  cited,  Wheatley  v.  Crolney  (a),  and  Lambe 
V.  Smythe  (i),  where,  however,  the  matter  does  not  appear 
to  have  been  much  considered;  and  also  a  third  case  of 
Newton  v.  Stewart  (c),  where  the  point  was  expressly  decided 
by  my  Brother  Wtgktman.  Upon  a  careful  review  of  these 
cases,  we  have  come  to  the  conclusion  that  the  affidavit 
must  state  the  true  place  of  abode  of  the  party  whose  non- 

(a)  9  Dowl.  1019.  (c)  Ante,  vol.  4,  p.  89. 

{b)  15  M.  &  W.  433. 
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joinder  is  objected  to,  and  that  whether  it  does  so  or  not,  is        1847. 
a  matter  that  may  be  controverted  and  determined  by  the      mTybury 
Court  on  motion.     Before  the  statute  the  law  was,  that  the       ^  *'* 

MUDI£. 

plea  must  be  accompanied  by  an  affidavit  stating  that  it 
was  true  in  substance  and  in  effect,  it  being  a  dilatory  plea, 
and  that  being  required  in  all  dilatory  pleas.  The  statute 
did  not  alter  the  plea,  except  in  requiring  it  to  state  that 
the  person  was  resident  within  the  jurisdiction  of  the  Court 
Now,  there  was  nothing  in  the  affidavit  required  before  the 
act,  which  was  not  also  stated  in  the  plea.  There  was  no 
allegation  in  it  that  might  not  be  put  in  issue.  But  the 
provision  of  the  act  in  question  is  a  requisition  which  applies 
to  the  affidavit  only.  The  residence  must  be  stated  in  the 
affidavit,  but  need  not  be  stated  in  the  plea,  and  cannot, 
consequently,  be  put  in  issue  by  the  replication.  It  would, 
therefore,  be  binding  on  the  party  if  it  could  not  be  con- 
troverted in  the  manner  proposed ;  and  the  question  there- 
fore is,  whether  the  Legislature  meant  the  allegation  to  be 
binding  on  the  plaintiff.  Certainly,  if  the  matter  of  the 
plea  were  not  true,  the  defendant  would  fail,  and  the  plaintiff 
would  obtain  judgment;  and  a  doubt  was  raised  on  the 
argument,  whether  any  thing  more  was  required  than  that 
the  defendant  should  pledge  his  oath  to  the  truth  of  the 
allegation.  We  think  the  object  of  requiring  the  statement 
is  to  enable  the  plaintiff  to  sue  the  party,  and  unless  he 
gets  the  true  residence,  that  object  would  not  be  attained* 
It  is  true  that  the  defendant  may  be  certain  that  the  party 
is  within  the  jurisdiction,  and  yet  may  not  be  able  to  find 
his  true  residence ;  and  then  he  will  be  deprived  of  the 
plea.  But  pleas  in  abatement  are  not  to  be  favoured,  and 
we  think  the  Legislature  intended,  that  if  the  defendant  is 
so  situated  that  he  cannot  point  out  to  the  plaintiff  the 
residence  of  the  party  who,  ho  says,  is  within  the  juris- 
diction, he  ought  to  be  deprived  of  the  benefit  of  the  plea. 
Otherwise,  the  plaintiff  would  be  no  better  off.  We  think 
the  words  of  the  section  do  support  that  construction. 
Then,  what  does  the  place  of  residence  mean  ?    It  means 


364 


CASES   ON    POINTS   OF    PIIACTICE,    C.    P. 


1847. 


Maybdry 

V. 
MUDIE. 


that  particular  place  where,  in  fact,  the  i)erson  is  residing, 
and  the  statute  is  not  complied  with  unless  the  true  place 
is  stated.  Taking  that  to  be  the  true  construction,  and  that 
the  matter  may  be  inquired  into  upon  affidavits,  it  follows, 
that  if  it  turns  out  that  the  true  place  of  residence  is  not 
stated,  the  plea  ought  to  be  disallowed.  This  affidavit  appears 
to  have  been  made  in  good  &ith.  The  place  was  one  where 
the  party  might  reasonably  be  found  and  met  with.  It  was 
where  he  carried  on  his  business.  But  still  we  think  that 
is  not  his  residence.  It  would  not  do  for  the  service  of  a 
writ,  which,  it  is  well  known,  must  be  at  the  place  of 
residence  of  the  party.  Consequently,  the  plea  ought  to 
be  disallowed.  But,  considering  that  the  defendant  may 
have  been  misled,  we  think,  in  making  the  rule  absolute,  it 
should  be  on  condition  that  the  defendant  be  at  liberty  to 
plead  in  bar  within  a  week. 


Rule  absolute  accordingly,  without  costs. 


Notwith- 
standing  the 
protisions  of 
the  B  &  9  Vict 
c.  109,  8.  18, 
%  sum  de- 
posited with 
a  shareholder 
to  abide  the 
eirent  of  a 
trotting  match, 
maybe  re- 
covered b^ 
the  depositor) 
who  has  re- 
pudiated the 
wager  and 
demanded  his 
money  before 
the  match  is 
decided;  and 
femMe,  that 
in  Older  to  raise 


VarneY  t;.  Hickman. 

M  ALFOURD^  Seijt,  and  Phinny  shewed  cause  against  a 
rule  obtained  by  Byles^  Serjt.,  for  a  new  trial,  on  the  ground 
of  misdirection.  It  was  an  action  of  debt  for  money  had 
and  received,  and  the  only  plea  was  never  indebted.  The 
action  was  brought  to  recover  a  sum  of  20i  which  had  been 
deposited  by  the  plaintiff  with  the  defendant  as  a  stake- 
holder, to  abide  the  event  of  a  trotting  match.  On  the 
occasion  of  making  the  bet,  the  following  memorandum 
was  drawn  up: — 

"  March  25th,  1846.  Mr.  Vamey  bets  Mr.  Isaacs  20i  that 
his  horse  will  make  the  best  of  his  way  for  two  miles  against 

the  objection  on  the  section,  it  ought  to  be  pleaded  specially. 
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Mr.  Isaac's  horse.  Mr.  Vamcy  to  have  the  same  horse  that  1847. 
he  used  when  Mr.  Hickman  rode  with  him  to  the  coursing 
match  at  Hampton.  Each  horse  to  draw  ten  hundred 
weight  besides  the  carriage*  The  match  to  come  off  on 
Monday,  the  30th  of  March,  1846.  The  horse  to  have 
been  the  property  of  Mr.  Isaacs  for  the  last  eighteen 
months*     The  match  to  come  off  on  the  Uxbridge  road. 

(Signed)  John  Varney." 

**  The  money  to  be  deposited  with  Mr.  Hickman  on  or 
before  the  28th  of  March,  1846.    Witness  to  IL  having 
been  staked  on  both  sides  for  the  completion  of  the  above 
match. 
(Signed)  Samuel  Ellis  ;  J.  Hickman  for  Mb.  Isaacs*" 

A  «um  of  20Z.  was  then  deposited  by  each  at  the  parties 
with  the  defendant,  in  pursuance  of  the  above  arrangement. 
Some  time  afterwards,  and  before  the  time  at  which  the 
match  was  to  take  place,  the  plaintiff  gave  notice  to  the 
defendant  that  he  withdrew  from  the  wager,  and  required 
his  deposit  money  to  be  refunded  to  him.  This  was  refused, 
and,  on  the  appointed  day,  the  plaintiff  not  appearing  at 
the  place  for  trotting  the  match,  Isaacs  attended  and  walked 
over  the  ground.  The  defendant  then  paid  over  the  amount 
of  the  two  deposits  to  Isaacs,  and  the  present  action  was 
brought  to  recover  the  plaintiff's  deposit  At  the  trial  it 
was  objected,  on  the  part  of  the  defendant,  that  as  the 
wager  was  rendered  illegal  by  the  provisions  of  the  8  &  9 
Vict  c.  109,  8.  18,  the  plaintiff  could  not  recover.  Wilder 
C.  J.,  before  whom  the  cause  was  tried,  overruled  the 
objection,  and  the  plaintiff  had  a  verdict  for  20L  It  was 
submitted  that  the  ruling  of  the  Chief  Justice  was  correct 
The  words  of  the  section  in  question  were  inapplicable  to 
a  case  like  the  present  The  language  of  the  section  was 
this:  ^^  That  all  contracts  or  agreements,  whether  by  parol 
or  in  writing,  by  way  of  gaming  or  wagering,  shall  be  nuU 
and  void ;  and  that  no  suit  shall  be  brought  or  maintained 

VOL.    v.  B  B  D.    &   L. 
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in  any  Court  of  law  or  equity  for  recovering  any  sum  of 
money  or  valuable  thing  alleged  to  be  won  upon  any 
HicKMA  w^r>  or  which  shall  have  been  deposited  in  the  hands  of 
any  person  to  abide  the  event  on  which  any  wager  shall 
have  been  made:  Provided  always,  that  this  enactment 
shall  not  be  deemed  to  apply  to  any  Subscription  or  con- 
tributiouy  or  agreement  to  subscribe  or  contribute,  for  or 
towards  any  plate,  prize,  or  sum  of  money  to  be  awarded 
to  the  winner  or  winners  of  any  lawful  game,  sport,  pastime, 
or  exercise."  What  the  general  pbject  of  the  act  of  Par- 
liament was,  appeared  by  the  words  of  the  preamble.  They 
were,  "whereas  the  laws  heretofore  made  in  restraint  of 
unlawful  gaming  have  been  found  of  no  avail  to  prevent 
the  mischiefs  which  may  happen  therefrom,  and  also  apply 
to  sundry  games  of  skill,  from  which  the  like  mischiefs 
cannot  arise."  Construing  the  section  with  reference  to 
the  preamble,  the  clear  meaning  of  it  was  that  the  Legis- 
lature intended  to  prevent  a  party  who  had  won  a  wager 
fit>m  recovering  the  sum  so  won.  Perhaps  this  intention 
might  have  been  sufficiently  expressed  by  the  words  "  that 
no  suit  shall  be  brought  or  maintained  in  any  Court  of  law 
or  equity  for  recovering  any  sum  of  money  or  valuable 
thing  alleged  to  be  won  upon  any  wager;"  but  the  suc- 
ceeding words,  "  or  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which  any  wager 
shall  have  been  made,"  did  not  add  to  the  meaning  of  the 
former  words.  It  never  could  have  been  intended  by  the 
Legislature  to  prevent  those  who  had  made  a  wager  from 
repudiating  it  before  the  time  for  its  decision  had  arrived. 
Such  a  construction  would  be  clearly  contrary  to  the 
avowed  object  of  the  statute,  since  it  would  compel  a 
person  who  had  hastily  made  a  wager  to  continue  it  If 
even  the  language  of  the  provision  was  general,  it  would 
be  restrained  by  the  expressed  intention  of  the  Legislature. 
In  Bcu;.  Abr.  tit.  "  Statute^  (I  5)>  i^  was  laid  down,  "such 
construction  ought  to  be  put  upon  a  statute,  as  may  best 
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answer  the  intention  which  the  makers  had  in  view.^    In        1847. 
Crespiffm  v.  WUtenoom  (a),  the  Court,  in  the  constmction      VAiuiBt 
of  the  Annuity  Act,  17  Geo.  3,  c  26,  had  recourse  to  the      j,  "•  ^ 
preamble  in  order  to  determine  what  construction  should 
be  put  upon  the  enacting  ckuses  of  the  statute.     [They 
referred  also  to  Green  v.  Wood  (ft)].     But,  supposing  that 
the  clause  in  question  afibnkd  any  answer  to  the  action,  it 
must  be  on  the  ground  of  illegality,  and  that  could  only  bd 
rendered  available  if  specially  pleaded,  and  could  not  be 
successfully  urged  under  the  plea  of  never  indebted ;  Potti 
V.  Sparrow  (e).    In  Martin  v.  Smith  (d)  it  was  held,  that  a 
defendant  could  not,  under  non  assumpsit,  set  up  the  ille^ 
gality  of  a  wager  for  which  the  action  was  brought 

Byles,  Seijt,  Parrtf,  and  Joyce^  appeared  in  support  of 
the  rule.  Antecedent  to  the  statute  8  &  9  Vict  c.  109^ 
whether  the  wager  was  legal  or  illegal,  the  deposit  might 
be  recovered,  if  notice  of  repudiating  the  wager  was  given 
before  the  wager  was  decided*  The  effect,  however,  of  the 
8  &  9  Vict.  c.  109,  s.  18,  was  to  put  the  law  on  a  very 
different  footing.  The  Legislature  appeared  to  have  three 
objects  in  view.  First,  to  prevent  any  action  which  de- 
pended in  any  way  upon  wagers  or  wagering  contracts^ 
whether  the  event  had  or  had  not  occurred,  or  notice  of 
repudiation  had  or  had  not  been  given ;  secondly,  to  afford 
protection  to  stakeholders  in  every  case;  and  thirdly,  to 
inflict  a  penalty  upon  every  person  who  deposited  a  sum 
which  was  to  abide  the  event  of  a  wager.  This  construction 
best  effectuated  the  intention  of  the  Legislature  to  restrain 
unlawful  gaming.  The  language  of  the  section  was  ex-* 
ceedingly  general,  and  was  in  strict  conformity  with  the 
generally  expressed  object  of  the  Legislature.  The  statute 
in  this  Hase  prevented  the  plidntiff  finom  ever  having  a  cause 

(a)  4  T.  R.  790.  1  Scott,  07S. 

ib)  7  Q.  B.  178.  (d)  4  Bing.  N.  C.  436;  S.  C. 

(c)  1  Bing.  N.  Ci  594 ;  S.  C.      6  Scott^  368 1  S.  Ci  6  Dowl.  639« 
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of  action ;  and,  consequently,  it  did  not  come  within  the 
meaning  of  the  new  rules  of  pleading.    This  was  analogous 
9.  to  the.  case  oS  Morgan  y.  Ruddock  {a)^  where  it  was  held 

that  as  the  55  Geo.  3,  c.  194,  s.  21,  prevented  an  apothecary 
from  recovering  if  he  had  not  complied  with  the  requisites 
prescribed  by  the  statute,  it  was  not  necessary  to  plead  the 
statute  in  order  to  render  it  available  in  answer  to  the  action. 
The  case  of  Shearwaod  v.  JBay  and  Another  (b),  was  to  the 
same  effect  The  objection,  dierefore,  was  open  to  the 
defendant  on  the  plea  of  never  indebted,  and  if  the  con- 
struction contended  for  was  correct,  the  plaintiff  ought  to 
have  been  nonsuited. 

Maule,  J.  (c) — In  this  case  it  is  contended,  on  the  part 
of  the  defendant,  that  the  plaintiff  cannot  recover  in  con- 
sequence of  the  provisions  contained  in  the  8  &  9  Vict, 
c.  109,  8.  18.  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  keep  the  verdict  he  has  obtained  notwithstanding  this 
objection;  and  that  if  the  objection  were  good,  it  is  not 
available  to  the  defendant  without  being  specially  pleaded. 
The  prior  part  of  the  section  provides  that  all  contracts  or 
agreements  by  way  of  gaming  or  wagering,  shall  be  null 
and  void«  It  then  proceeds  ^*  no  suit  shall  be  brought  or 
maintained  in  any  Court  of  law  or  equity  for  recovering 
any  sum  of  money  or  valuable  thing  alleged  to  be  won,  nor 
for  any  wager ;"  and  then  still  further  provides,  "  or  which 
shall  have  been  deposited  in  the  hands  of  any  person  to 
abide  the  event  on  which  any  wager  shall  have  been  made." 
Now,  the  second  and  third  provisions  in  this  section  were 
comprehended  in  the  first,  as  being  the  legal  consequences 
of  it;  but  there  is  nothing  unusual  in  an  act  of  Parliament 
stating  in  terms  that  which  would  otherwise  have  been 
inferred.     I  do  not  think,  therefore,  that  this  circumstance 

(a)  4  DowL  311.  nisi  prius,  and  Coltman,  J,,  had 

{b)  5  A.  &  £.  383.  gone  to  Chambers, 

(c;  Wiide,  C.  J.,  was  sitting  at 
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should  have  much  weight  in  construing  the  statute.  Then  1847. 
as  to  the  third  clause  it  is  said  that  it  would  be  useless,  as 
being  no  more  than  the  legal  consequence  of  the  first, 
unless  it  was  construed  as  having  the  further  effect  of 
depriving  a  party  of  his  right  to  recover  a  deposit  under  a 
repudiated  wagering  contract.  I  think,  however,  that  if 
the  second  part  of  the  section  is  considered,  it  is  more 
reasonable  that  the  third  part  should  be  considered  as  only 
an  exposition  of  the  legal  consequence  of  the  first.  It 
appears  to  me  that  the  second  clause  relates  to  a  case  iii 
which  a  winner  brings  an  action  against  a  loser  to  recover 
the  amount  of  the  loss.  The  third  clause  might  have  been 
omitted,  but  if  the  second  was  inserted,  then  it  became 
necessary  to  insert  the  third.  I  think,  therefore,  that  treat- 
ing the  question  as  one  of  grammatical  construction,  this 
section  does  not  apply  to  the  case  of  a  repudiated  contract 
such  as  the  present.  But  this  construction,  I  am  of  opinion, 
can  be  supported  on  a  still  higher  ground.  The  present 
action,  it  appears  to  me,  cannot  be  considered  as  one 
brought  to  recover  a  sum  of  money  or  valuable  thing 
deposited  in  the  hands  of  any  person  to  abide  the  event  on 
which  any  wager  shall  have  been  made;  for  here,  the  money 
is  claimed  because  it  belongs  to  the  plaintiff,  and  the  de- 
fendant holds  it  for  him,  and  is  under  no  obligation  to  pay 
it  over  to  any  body  else.  After  notice  of  repudiation,  it 
ceased  to  be  money  in  the  defendant's  hands  to  abide  the 
event  of  a  wager,  and  became  money  in  his  hands  belonging 
to  the  plaintiff,  which  the  defendant  had  no  good  cause  to 
retain.  It  has  been  contended  that  the  object  of  the  act 
was  to  prevent  gaming,  and  for  that  purpose  to  impose  a 
penalty  upon  every  party  making  a  deposit,  by  preventing 
him  from  recovering  it  back ;  and,  therefore,  that  the  plaintiff 
ought  not  to  recover.  I  do  not,  however,  think  that  it  is 
a  reasonable  supposition  that  the  Legislature  intended  to 
impose  so  severe  a  forfeiture.  But,  supposing  that  the  true 
construction  of  this  section  is,  that  the  plaintiff  is  thereby 
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1847.        deprived  of  his  right  to  recover  back  his  stake,  then  I  thmk 
Varney      ^^'^  *  defence  ought  to  be  speciall j  pleaded ;  although  in 
<'-  the  present  case  it  is  not  necessary  to  pronounce  any 

decision  on  that  point. 

Crbsswell,  J. — ^I  am  of  opinion  that  the  language  of 
this  act  does  not  apply  to  the  case  now  before  the  Court. 
It  may  be  di£Scult  to  decide  whether  the  latter  clauses  of 
the  section  were  introduced  ex  abundanti  cautela,  or  are 
amply  superfluous.  However,  on  examining  the  general 
scope  of  the  act,  I  am  of  opinion  that  it  leaves  a  claim  to 
a  deposit  under  a  repudiated  wager,  as  it  was  at  common 
law;  and,  consequently,  that  the  plaintiff  is  entitled  to 
recover.  With  respect  to  the  other  question  as  to  pleading 
specially,  I  think,  though  it  is  unnecessary  to  decide  it  in 
the  present  case,  that  this  defence  on  the  ground  of  illegality 
ought  to  be  specially  pleaded,  in  order  to  render  it  available. 

WiLLiAJfs,  J.,  concurred. 

Rule  discharged,  (a). 

(a)  This  case  was  decided  at  the  sittings  ia  banco  after  Michaelmas 
Term. 
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Wlaxg  Cenit. 


IN  THE  ELEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


RoRET  V.  Lewis.  1848. 

A.CTION  OD  the  case.     The  declaration  alleged  that  the  Thedeclin. 
plaintiff  was  indebted  to  one  Levy  in  the  sum  of  S6L :  that  action  on  the 
Levy,  by  the  defendant  as  his  attorney  for  the  recovery  of  Sat  Ae^pUan- 
the  said  sum  of  36/.,  sued  out  of  the  Court  of  Exchequer  tiff  being  in- 

debted  to  L. 

a  writ  of  summons,  and  thereupon  afterwards  proceeded  to  in  36L,  be,  by 

declare  against  the  plaintiff;  and  that  after  declaration  and  „  bis  attorney, 

after  the  passing  of  the  act  for  amending  the  law  of  insol-  Jff?  *^d  tw " 

vency  (7  &  8  Vict,  c  96),  the  plaintiff  presented  his  petition  rfter  declara- 

for  protection  ft'om  process  to  the  Court  of  Bankruptcy ;  and  tiff  petiticmed  ~ 

that  a  final  order  was  made  by  the  said  Court  for  the  pro-  Buik^itcy 

tection  of  the  person  of  the   plaintiff  from  being  taken  S!^®*"^*® 

in  execution  under  any  process  in  respect  of  any  of  the  and  obtained 

debts  due  at  the  time  of  filing  the  said  petition;  of  which  ft^ process, 

the  defendant  had  notice.     It  then  further  averred  that  d^end^t^hL 

the  defendant  well  knowing  the  premises,  and  that  the  notice.    Yet 

tbe  defendant, 
well  knowing 
tbe  premises,  but  wilfally  and  maliciously  intending,  &c,  procured  judspnent  to  be  signed 
against  tbe  plaintiff,  and  sued  out  a  ca.  sa.,  under  wbicb  tbe  sneriff  arrested  tbe  plaintiff:   Held, 
t£st  tbe  declaration  was  not  sufficient,  and  Uiat  it  ougbt  to  bave  alleged  tbat  tbe  arrest  was 
without  reasonable  or  probable  cause. 
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1848.       person  of  the  plaintiff  was  protected  from  being  taken  in 
^"^^^^^    execution  under  any  process  whatsoever,  for  or  in  respect 
»»•  of  the  said  debt  so  due  to  the  said  Levy;  but  wilfully  and 

maliciously  intending  to  injure  the  plaintiff,  &c,  after  the 
making  of  the  said  final  order,  procured  judgment  to  be 
signed  against  the  plaintiff  in  the  said  action ;  and  wilfully 
and  maliciously  intending  to  injure  the  plaintiff,  &c.,  sued 
out  of  the  said  Court  a  writ  of  capias  ad  satis&ciendum, 
under  which  the  sheriff  arrested  the  plaintiff,  and  detained 
him  in  custody,  &c. 

Demurrer  upon  the  ground  that  the  declaration  contained 
no  averment  of  want  of  reasonable  and  probable  cause. 

Wilks  for  the  defendant  The  declaration  is  bad  for 
omitting  to  aver  that  the  proceedings  in  the  lotion,  after 
the  now  plaintiff  had  obtained  his  final  order  for  protection, 
were  without  reasonable  or  probable  cause ;  De  Medina  v. 
Grave  (a),  [^Parke,  B. — Has  the  judgment  creditor  any 
other  method  of  testing  the  validity  of  a  final  order  than 
by  taking  his  debtor  in  execution?]  The  question  might 
then  be  raised  upon  an  audita  querela.  [The  Court  here 
called  on] 

Lush,  for  the  plaintiff.  It  was  consistent  with  the  aver- 
ments in  De  Medina  v.  Grove,  that  the  money  paid  might 
have  been  intended  in  satisfaction  of  some  other  debts,  and 
that  a  part  of  the  judgment  debt  might  still  be  due.  In 
this  case  no  circumstances  whatever  can  be  imagined  in 
which  the  defendant  would  have  had  reasonable  and  pro- 
bable cause.  [Parke,  B. — Suppose  the  defendant  had  very 
good  reason  to  imagine  the  document  to  be  a  forgery,  or  to 
be  void  for  any  other  cause?]  Such  a  state  of  things  is 
sufficiently  negatived  by  the  averments  in  the  declaration 
of  the  proceedings  in  the  Court  of  Bankruptcy,  of  which 
the  defendant  is  alleged  to  have  had  notice. 

(a)  Since  reported^  10  Q.  B.  152. 
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Parke,  B. — No  man  can  be  sued  for  the  exercise  of  his  1848. 
legal  right  to  issue  execution  upon  a  judgment,  unless  it  is 
expressly  shewn  that  he  acts  maliciously  and  without  rea* 
sonable  and  probable  cause.  An  averment  of  malice  is  not 
suflScient  All  the  allegations  in  the  declaration  may  be 
true,  and  yet  the  defendant  may  have  had  reason  to  believe 
the  protection  void. 

Per  Curiam  (a). 

Judgment  for  the  Defendant 

(a)  Parke,  B.,  Alderson,  B.,  and  Piatt,  B. 


Spotswood  v.  Barrow  and  Another. 

Assumpsit.     The  declaration  alleged  an  agreement  ThedecUn- 
by  the  plaintiff  to  act  as  the  defendants*  salesman  for  one  amement  ^ 
year,  to  devote  the  whole  of  his  time  to  them,  and  not  to  ^Jj^]^^ 
be  connected  with  any  other  house  in  disposing  of  their  ■•lesman  for 

.  .     .      oo*  y  MT ;  to 

goods,  for  which  the  defendants  were  to  pay  the  plaintiff  derote  the 
200L  per  annum.     It  then  alleged  that  the  plaintiff  entered  time  to'tlirai 
into  the  employment  of  the  defendants,  and  devoted  the  ■"**  ^^  *J  ** 

^  *    ^•'  oonoected 

whole  of  his  time  to  them  for  part  of  the  said  year,  and  with  any  other 
was  not  connected  with  any  other  house ;  and  was  always,  posmg  of 
until  the  expiration  of  the  said  year,  ready  and  willing,  and  JJ^^defend- 
offered  to  remain  in  such  employment,  and  not  to  be  con-  •»*•  were  to 

pay  pluntiff 

nected  with  any  other  house.  Breach :  that  the  defend-  200iL  for  the 
ants  would  not  suffer  the  plaintiff  to  act  as  their  salesman  awred  that 
during  the  remainder  of  the  year,  nor  pay  him  the  said  ^^^^^ 

sum  of  200/.  defondants' 

senrioe  for 
part  of  the 
▼ear,  and  was  alwajrs  during  the  year  ready  and  willing  to  remain  in  such  empioy,  and  not  to 
be  connected  with  any  other  house.     Breach  :  that  defendants  would  not  sufier  plaintiff  to  act 
as  their  salesman  for  the  remainder  of  the  sud  year,  or  pay  him  the  200/. 

Plea,  as  to  the  not  paying  the  200t,  that,  during  the  year,  the  plaintiff  entered  the  senrioe  of 
another  house,  and  became  connected  with  such  house,  in  Uie  disposal  of  their  goods.  Verification. 

Heldt  bad,  upon  special  demurrer,  as  traversing  arffumentatively  the  plaintiff's  readinen  and 
willingness  to  remain  in  the  employment  of  the  defendants. 


374  CASES  ON  POINTS  OF   PRACTICE,   EXCH. 

1848.  Plea:  as  to  so  much  as  relates  to  the  not  paying  the 

SporawooD    I^intiff  the  sum  of  200iL  &c. ;  that  after  the  plaintiff  ceased 

Barbow      to  be  in  the  employment  of  the  defendants,  and  during 

and  Another,   the  said  period  of  one  year,  the  plaintiff  entered  into  the 

service  of  another  house,  &c.,  and  became  connected  with 

die  said  last  mentioned  house  in  disposing  of  their  goods, 

during  the  year.    Verification. 

Special  demurrer,  assigning  for  causes  that  the  plea 
neither  traversed,  nor  confessed  and  avoided  the  causes  of 
action ;  and  that  if  it  were  a  traverse,  it  was  an  argumen- 
tative one,  &C. 

H.  HSU,  in  support  of  the  demurrer,  cited  Aspdin  v. 
Austin  (a) ;  Dunn  v.  Sayles  {b).  [He  was  then  stopped  by 
the  Court,  who  called  on] 

71  Jonesy  to  support  the  plea.  The  breach  to  which  this 
plea  b  addressed  is  the  non  payment  of  the  200/.  The 
plea  shews  that  the  plaintiff  connected  himself  vrith  another 
house  in  breach  of  a  condition  precedent  to  his  recovering 
in  this  form  of  action.  The  plaintiff  is  bound  to  shew 
either  actual  service,  or  that  which  is  equivalent  to  it 
Here  the  plaintiff  has  not  done  so.  [Parke,  B. — Is  not  the 
breach  of  the  promise  on  his  part  not  to  connect  himself 
with  another  house,  the  subject  of  a  cross-action  rather  than 
a  condition  precedent?  Could  it  be  said  that  if  he  sold  a 
yard  of  cloth  for  another  house  he  would  forfeit  his  whole 
salary  7]  The  real  consideration  for  the  payment  of  this 
amount  of  salary  may  have  been  that  the  plaintiff  should  be 
kept  out  of  the  hands  of  any  other  house.  Then  this  plea 
is  not  an  argumentative  traverse  of  the  readiness  and  wil- 
lingness to  serve,  but  it  confesses  the  declaration  and  avoids 
it  by  new  matter. 

Parke,  B. — The  plaintiff  is  entitled  to  judgment.     The 

(a)  5Q.  B.671.  (6)  5  Q.  B.  685. 
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plea  amounts  to  an  argumentative  denial  of  the  plaintiff's        1848. 
readiness  and   willingrness  to  serve   the  defendants.     It     Spotswood 
attempts  to  shew  that  the  plaintiff  could  not  be  ready  and      ^  ^' 
willing  to  serve  the  defendants  in  the  maimer  mentioned   md  Another, 
in  the  declaration,  because  be  had  connected  himself  with 
another  house.     The  plea  could  only  be  good  upon  the 
assumption  that  it  amounts  substantially  to  a  denial  of  the 
plaintiff's  readiness  and  willingness;  and  if  that  is  so,  it 
becomes  open  to  the  formal  objection  of  argumentativeness 
which  is  specially  pointed  out  by  this  demurrer. 

Alderson,  B. — This  plea  appears  to  me  to  be  an  argu- 
mentative denial  of  the  plaintiff's  readiness  and  willingness 
to  serve.  The  defendants  should  have  traversed  that 
averment  expressly,  instead  of  attempting  to  negative  it 
indirectly,  by  alleging  that  the  plaintiff  entered  the  employ- 
ment of  another  house,  and  became  connected  with  that 
house  in  the  disposal  of  their  goods.  If  that  allegation  be 
true,  it  would  follow  aigumentatively  that  the  plaintiff  could 
not  be  ready  and  willing  to  continue  in  the  service  of  the 
defendants  in  the  manner  agreed  upon. 

Platt,  B.,  concurred. 

Judgment  for  the  Plaintiff. 


Let  v.  Barlow. 

This  was  an  action  brought  by  the  plaintiff  as  allottee  ^  ^^^^J^ 
of  shares  in  a  railway  company  against  the  defendant,  who  ^railwmy 
was  one  of  the  committee  of  management,  to  recover  back  ^  mana^ng 

director  for 
tiie  recorefj 
of  his  depoiit,  the  Court  made  abtolute  a  rule  for  the  plaintiff  or  his  attorney  to  hare  liher^  to 
mtped  and  take  copies  of  Uie  subecribers'  agreement  and  parliamontarY  contract;  xxpm  an 
affidavit  stating  that  the  agreement  and  the  contract  had  been  signed  by  ooth  the  plaintiff  and 
the  defendant,  and  that  they  were  in  the  hands  of  the  defendant  or  his  attorneys,  and  that  the 
plaintiff  could  not  safely  frame  his  case  or  ro  to  trial  without  such  inmction  and  copies ;  notwith- 
standing that  the  defendant's  attorneys  cUdmed  a  lien  on  such  deeds  for  their  charges  against 
the  company. 
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1848.        the  deposit  paid  by  the  plaintiff  on  his  shares.     It  ap- 
lJJT""^    peared  by  the  plaintiff's  affidavits  that  the  defendant  was 
«•  one  of  the  committee  of  the  Grand  Junction  and  Midland 

Union  Railway  Company,  and  had  executed  the  parlia- 
mentary contract  and  subscribers'  agreement,  both  as  a 
shareholder  in  the  company,  and  as  a  member  of  the  com- 
mittee of  management ;  and  that  the  plaintiff  himself  had 
executed  the  same  deeds  as  a  shareholder.  It  also  appeared 
that  the  said  deeds  were  in  the  possession  either  of  the 
defendant  and  the  rest  of  the  said  committee,  or  of  the 
defendant's  attorneys,  as  attorneys  of  the  said  company,  and 
that  the  said  attorneys  claimed  a  lien  on  the  suit  for  their 
bill  against  the  company ;  that  it  would  be  essential  to  the 
plaintiff *s  case  to  shew  the  defendant  to  be  a  party  to  these 
deeds,  and  that  the  plaintiff  could  not  safely  proceed  in  the 
cause,  without  inspecting  and  having  copies  of  them.  The 
affidavits  on  the  part  of  the  defendant  deposed  that  he  was 
not  a  party  to  the  deeds  otherwise  than  as  the  plaintiff 
himself  was,  and  that  the  deeds  were  not  in  his  custody. 
Upon  these  affidavits, 

WiUes  having  obtained  a  rule  calling  on  the  defendant 
and  his  attorneys  to  shew  cause  why  the  plaintiff  should 
not  be  at  liberty  to  inspect  and  take  copies  of  the  deeds. 

BramweU  shewed  cause.  The  only  cases  where  the 
Court  will  interfere  are,  where  there  is  a  written  agreement 
between  two  parties,  of  which  there  is  but  one  copy,  but  in 
which  the  parties  have  a  common  interest;  or  where  the 
defendant  is  a  trustee  for  the  plaintiff.  Here  there  is  no 
agreement  or  covenant  between  the  plaintiff  and  the  de- 
fendant; there  is  no  stipulation  that  the  deed  shall  be 
produced,  and  the  defendant  is  not  a  trustee  for  the  plain- 
tiff. In  addition  to  this,  the  attorneys  for  the  defendant, 
who  are  also  attorneys  for  the  company,  claim  a  lien  on  the 
deeds  as  attorneys  for  the  company.  It  has  been  held  that 
a  person  is  not  bound  to  produce  a  deed  under  a  subpccna 
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daces  tecum,  if  he  has  a  lien  upon  it  against  the  party  who        1848. 
requires  him  to  produce  it;  Kemp  v.  King  (ay  hsr 


WUIeSf  in  support  of  the  rule,  was  stopped  by  the  Court 

Parke,  B.—  Whoever  holds  such  deeds  as  these,  holds 
them  for  the  benefit  of  the  entire  company,  and  ought  to 
allow  any  subscriber  to  inspect  them*  With  respect  to  the 
lien  of  the  attorneys,  they  will  not  be  deprived  of  it  by  the 
production  of  the  deeds  which  they  will  still  retain.  It 
was  decided  in  Hunter  v.  Leathley(h\  that  a  broker  having 
a  lien  on  a  policy  which  he  has  effected,  may  nevertheless 
be  compelled  to  produce  it  as  evidence  for  the  assured,  in 
an  action  brought  by  the  latter  against  the  underwriters. 
Steadman  v.  Arden  (c)  is  exactly  in  point 

Pollock,  C.  B.,  Aldebson,  B.,  and  Platt,  B.,  con- 
curred. 

Rule  absolute. 

(a)  2  Moo.  &  R.  437.  mUe,  vol.  4,  p.  16.  See  also  Shaw 

(b)  10  B.  &  C.  858.  v.  Holmes,  3  C.  B.  962. 

(c)  16  M.  &  W.  587 ;   S.  C/ 


9. 

Baru>w. 


The  GovKRNOR  and  Company  of  the  Bank  of  Scotland 

t>.  Fenwick. 

{Before  Rolfe^  B.,  sitting  alone,) 

WW  ILLES  had  obtained  a  rule  requiring  the  plaintifis  to  A  writ  of  tcirt 
shew  cause  why  the  writ  of  scire  facias  obtained  by  the  judgment 
plaintiffs  against  the  defendant,  should  not  be  quashed*  ^!!^^^ 

pablic  officer 
of  a  banking  company,  under  the  7  Qteo.  4,  c.  46,  alleged  that  C.  S.  F.,  *'at  tne  time  of  the 
commencement  of  the  said  action  in  which  the  said  judgment  was  so  obtained  as  aforesaid,  and 
at  the  time  of  the  recoTery  and  givine  of  the  said  jud^ent  was,  and  from  thence  continaallj 
has  been,  and  still  is,  a  member  of  the  said  co-partnership.**  The  writ  hiTing  been  issued 
without  the  leave  of  the  Court ;  the  Court  quasned  it,  on  the  ground  that  the  plaintiff  might 
obtain  execution  under  it  against  the  said  C.  o.  F.,  as  beinf  a  member  at  the  time  of  judgment 
recovered,'*  although  the  leave  of  the  Coort  to  issue  the  wnt  had  not  been  obtained. 
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1848.  The  writ  recited  a  judgment  obtained  by  the  plaintiils 
Bank  of  ag^u^^t  George  Burdis^  one  of  the  public  registered  officers 
Scotland  of  the  North  of  Elngland  Joint  Stock  Banking  Company, 
Fbnwick.  in  an  action  on  promises  for  66,6361  7$.  2<Ly  and  that 
although  judgment  was  given  in  such  action,  yet  execution 
of  the  said  damages  still  remained  to  be  made  to  the  said 
governor  and  company  of  the  said  Bank  of  Scotland,  and 
it  then  proceeded  in  the  words  following  t  ^^And  that 
Cuthbert  Smith  Fenwick,  at  the  time  of  the  commence- 
ment of  the  said  action  in  which  the  said  judgment  was  so 
obtained  as  aforesaid,  and  at  the  time  of  the  recovery  and 
giving  of  the  said  judgment  was,  and  from  thence  con- 
tinually has  been,  and  still  is,  a  member  of  the  said  co- 
partnership)  called  'The  North  of  England  Joint  Stock 
Banking  Company;'"  and  it  then  proceeded  to  cite  the  said 
Cuthbert  Smith  Fenwick  in  the  usual  form  before  the 
Barons  of  the  Exchequer^  to  shew  cause  why  execution 
should  not  issue  against  him.  **  Witness,  Sir  Frederick 
Pollock,  Knight,"  &c.  It  appeared  that  no  leave  of  the 
Court  had  been  obtained  for  issuing  the  writ 

Sir  J.  Bayley  shewed  cause.  The  other  side  will  rely 
on  Esdaile  v.  Trustwell  {a\  but)  in  fact,  there  was  no 
decision  in  that  case,  the  plaintiff  having  elected  to  amend. 
It  will  also  be  said  that  the  leave  of  the  Court  is  necessary 
to  issue  a  scire  facias  against  a  man  upon  the  ground  that 
he  was  a  member  at  the  time  when  the  writ  issued,  but 
here  it  is  alleged  that  he  is  still  a  member,  and  the  leave  of 
the  Court  is  wholly  unnecessary  in  such  a  case.  If  it  had 
appeared  either  on  the  face  of  the  writ  or  by  affidavit  that 
this  defendant  had  ceased  to  be  a  member,  the  leave  of  the 
Court  would  have  become  necessary^  but  it  is  not  so  here. 

ff^Ues,  contra.  It  is  quite  clear  that  in  cases  where 
the  obtaining  the  permission  of  the  Court  is  a  necessary 

(a)  Ante,  p.  219. 
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preliminary  to  issuing  a  scire  fecias,  the  neglecting  to  do  so        1848. 
is  an  irregularity  for  which  an  application  must  be  made  to      BankoT 
quash  the  writ,  and  it  is  not  matter  which  can  be  pleaded     Scoti-and 
in  bar;  Bradley  v.  Warburg  {a).     In  the  present  case  the      Fbnwice. 
defendant  would  have  to  take  issue  in  the  disjunctive  upon 
the  allegations  in  the  declaration,  which  would  follow  the 
writ  in  its  terms.     He  would  have  to  deny  both  the  aver- 
ments in  the  disjunctive ;  and  if  the  plaintifis  succeeded  on 
either  of  them,  they  would  be  entitled  to  judgmenL   In  the 
event  of  the  plaintiffs'  success  in  shewing  that  the  defendant 
was  a  member  at  the  time  of  tbe  judgment,  though  he  had 
ceased  to  be  so,  the  plaintiffs  would  be  entitled  to  their 
judgment,  though  in  that  case  they  would  have  issued  a  writ 
requiring  the  leave  of  the  Court,  without  having  obtained 
such  leave.    There  may  be  some  doubt  as  to  the  meaning 
of  the  words  in  the  statute  '*  member  for  the  time  being;" 
but  whether  they  mean  *'  member  when  the  writ  issued,^ 
or   *^  member  at   the  commencement  of  the  suit,"   the 
objection  to  the  present  writ  is  equally  applicable*    EidaUe 
V.  TrustweU  is  exactly  in  point. 

RoLFE,  6. — I  think  Eadaile  v.  TrustweU  governs  the 
present  case.  The  statute  7  Geo.  4,  c.  46,  gives  a  plaintiff 
power  to  issue  a  scire  facias,  without  leave  of  the  Court, 
against  any  member  for  the  time  being  of  the  co-partner- 
ship against  whose  public  officer  he  has  obtained  judgment 
There  may  be  some  doubt  upon  the  construction  of  the 
words  '^  member  for  the  time  being;''  but,  at  all  events^  they 
point  to  a  membership  at  a  time  different  from  that  of  the 
judgment  recovered.  This  is  equally  so  whether  they  mean 
a  member  at  the  time  of  the  writ  issued,  or  at  the  time  of 
the  commencement  of  this  suit.  I  think  it  makes  no 
difference,  and  will  therefore  assume,  for  the  purposes  of 
this  case,  that  it  means  at  the  time  the  writ  issues.  The 
act  of  Parliament  also  enables  the  plaintiff  to  issue  his 

(a)  11  M.  &  W.  452 ;  S.  a  2  Dowl.  1069,  N.  8. 


380 


CASES  ON   POINTS  OF   PRACTICR,   EXCH. 


1848. 


Bank  of 

Scotland 

9. 

Fenwick* 


execution  against  persons  who  were  members  of  the  com-* 
pany  at  the  time  of  his  judgment  recovered ;  but  to  give 
him  a  right  to  issue  his  writ  upon  that  ground^  the  previous 
leave  of  the  Court  is  required.  In  this  case  the  writ 
describes  the  defendant  as  a  member  of  the  co-partnership 
for  the  time  being,  and  also  at  the  time  of  the  judgment 
recovered.  The  declaration  would  follow  the  form  of  the 
writ,  and  no  objection  could  be  taken  to  the  declaration 
either  by  demurrer  or  plea  in  bar,  on  the  ground  tha(  there 
was  no  leave  of  the  Court  to  issue  the  writ  The  defendant 
would  be  compelled  to  traverse  it,  and  his  traverse  must  be 
in  the  disjunctive  "  that  he  was  not  a  member  at  the  time 
of  the  judgment  recovered,  or  a  member  for  the  time 
being."  If  he  should  fail  upon  either  part  of  the  traverse, 
the  plaintiffs  would  obtain  their  execution ;  so  that  if  the 
defendant  should  be  proved  to  be  a  member  at  the  time  of 
the  judgment  recovered,  although  not  for  the  time  being, 
the  plaintifis  would  be  entitled  to  their  execution,  though 
they  had  issued  their  writ  without  that  leave  of  the  Court 
which  is  required  by  the  statute* 

Rule  absolute  (a), 
(a)  See  Ricketts  v.  Bowkay,  3  C.  B.  888. 


Thompson  v.  Univebsal  Salvage  Coiipanv. 

A  SSUMPSIT,  The  declaration  alleged  that  the  defend- 
ants, before  and  at  the  time  of  the  making  of  the  promissory 
note  hereinafter  mentioned,  were  a  joint  stock  company, 
completely  registered,  by  the  name  of  the  Universal  Salvage 
Company,  and  had  before  that  time  obtained  a  certificate 
of  complete  registration,  according  to  the  form  and  effect  of 


The  decltfA* 
tion  alleged 
that  the  de- 
fendants were 
a  jomt  stock 
company, 
haTing  ob- 
tained a  cer- 
tificate of 
complete 
registration; 
thkt  P.  and  L. 

then  being  two  of  the  directors  of  the  comoany,  made  their  promissory  note,  and  thereby 
promised,  on  behalf  of  the  company,  to  pay  tne  plaintiff  or  order  322.  4«.  9dlt,  the  balance  of 
accoont  due  to  him  from  the  company  three  months  after  date,  which  note  was  signed  by  the 
said  P.  and  L.,  and  made  by  them  and  in  their  names,  and  on  behalf  of  the  said  company,  and 
ooontersigned  by  the  secretary  of  the  company ;  and  thereupon  the  defendants,  in  consideration 
of  the  pemises,  promised  the  plaintiff  to  pay  him  the  said  note :  HeU,  that  the  declaration  was 
ittsoiBcienty  and  aid  not  shew  any  authority  in  P^  and  L.  to  bind  the  company. 
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Statute  7  &  8  Vict  c.  110;  that  afterwards  Samuel  Price 
and  Christopher  Lund^  then  being  two  of  the  directors  of 
the  said  company,  made  their  promissory  note  in  writing, 
and  thereby  promised  on  behalf  of  the  said  company,  to 
pay  to  the  plaintiff  or  order  the  sum  of  32/.  4#.  9d.y  the 
balance  of  the  plaintiff's  account  due  from  the  said  company, 
three  months  after  the  date  of  the  said  note,  which  sud 
promissory  note  was  then  signed  by  the  said  Samuel  Price 
and  Christopher  Lund,  and  was  then  made  by  them  and 
in  their  names  on  behalf  of  the  said  company,  and  then 
was  and  is  expressed  by  them  to  be  made  on  behalf  of  the 
said  company,  and  was  then  countersigned  by  the  secretary 
of  the  said  company ;  and  thereupon,  to  wit,  on  the  same 
day  and  year  aforesaid,  the  said  company,  in  consideration 
of  the  premises,  then  promised  the  plaintiff  to  pay  him  the 
amount  of  the  said  promissory  note,  according  to  the  tenor 
and  effect  thereof 

General  demurrer. 

The  defendants'  grounds  of  demurrer  were,  among  othets^ 
the  following.  Because  it  is  stated  that  Price  and  Lund 
made  their  promissory  note,  and  the  subsequent  averment 
that  the  company  promised  to  pay  the  amount  thereof 
cannot  be  supported;  for,  if  such  promise  be  an  in- 
ference of  law,  it  is  not  warranted  by  the  premises,  and 
if  it  be  an  averment  of  a  fact,  there  is  no  sufficient  con-^ 
sideration  for  the  promise ;  because  the  company  can  only 
be  charged  in  respect  of  such  a  note  by  statute,  and  it  is 
not  averred  that  the  promise  of  the  company  was  by 
virtue  of  any  statute :  that  if  the  note  be  in  legal  effect  the 
note  of  the  company,  the  averment  should  have  been  that 
the  company  made  their  note,  and  not  that  Price  and  Lund 
made  their  note,  which  the  company  promised  to  pay ;  and, 
on  the  other  hand,  if  the  note  be  properly  described  as  the 
note  of  Price  and  Lund,  then,  in  order  to  make  the  com- 
pany liable  to  pay  such  note,  it  ought  clearly  to  appear 
that  it  was  a  note  made  according  to  the  provisions  of  statute 
7  &  8  Vict  c.  110,  and  that  the  persons  who  made  it,  had 

VOL.  y.  c  c  D.  &  L. 
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authority  to  bind  the  company  by  such  a  note ;  because,  for 
such  puipose,  it  ought  to  be  shewn  that  there  was  a  deed 
of  settlement  of  the  company  by  which  the  company  were 
empowered  to  make  and  issue  promissory  notes ;  and  that  it 
does  not  appear  that  the  requisites  of  the  statute  have  been 
complied  with  so  as  to  cast  the  liability  on  the  company ; 
and  that  the  declaration  is  not  framed  in  accordance  with 
the  provisions  of  the  statute. 

The  plaintiff's  points  were,  that  it  sufficiently  appears 
that  the  promissory  note  was  made  and  signed  conformably 
with  the  statute  7  &  8  Vict  c.  110,  and  that  all  the  requisites 
thereby  prescribed  with  regard  to  making  promissory  notes 
appear  to  have  been  complied  with. 


Montague  Smith,  in  support  of  the  demurrer.  The 
declaration  is  bad  on  several  grounds.  It  does  not  shew 
that  the  note  was  made  by  the  company.  According  to 
the  7  &  8  Vict  c.  110,  s.  45,  they  ought  to  shew  the 
authority  by  which  the  note  was  made.  [Parke,  B. — Does 
the  declaration  shew  any  authority  whatever  in  the  company 
to  make  notes.  It  does  not  even  aver,  as  it  might  have 
done,  any  authority  in  them  to  make  a  note.] 

Swarm,  for  the  plaintiff.  The  company  are  bound  by 
the  act  of  their  directors,  though  they  may  have  acted 
without  authority.  The  45th  section  of  the  act  of  Parlia- 
ment points  out  the  manner  in  which  bills  or  notes  are  to 
be  drawn,  and  if  they  are  so  drawn,  they  bind  the  company. 
This  note  appears  to  have  been  made  in  all  respects  as 
required  by  the  statute. 


Parke,  B. — The  argument  for  the  phuntiff  is,  that  even 
though  the  directors  are  not  authorized  by  their  deed  of 
settlement  to  issue  bills  and  notes,  yet  if  they  do  issue  them 
in  the  form  and  manner  prescribed  by  the  statute,  the 
company  will  be  bound.  That  position  cannot  be  sustained. 
It  ought  to  have  been  averred  either  that  the  note  was 
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made  by  the  company  themselves,  or  that  it  wad  made  by       1848* 

two  directors  in  pursuance  of  proper  authority^  which  should  xhomwok 

have  appeared  on  the  face  of  the  declaration.     Unless  the  „    •• 

plaintiii  amend,  there  must  be  judgment  for  the  defendants.  Salvaob 

CoMFAlfY« 

Pollock,  C.  B.,  Alderson,  B.^  and  Platt,  B.,  con-> 
curred. 

Judgment  accordingly* 


GooDcHtLD  V.  Leadham  and  Another,  Executors. 

Jl  HE  defendants  in  this  case  were  sued  as  executors  of  tn  an  ictioii 
one  George  Allen.     The  action,  which  was  assumpsit,  was  ^^^^wo 
commenced  by  writ  of  summons  on  the  27th  of  September,  ^uJ^'Sj^* 
1847.     The  defendants  appeared,  and  the  plaintiff  declared  corered.  after 
in  November.     On  the  26th  of  November,  1847,  the  de-  two,  that  there 
fendants  pleaded  non  assumpsit  to  one  part  of  the  dedara-  J^tU^J^tor. 
tion,  and,  as  to  the  other,  they  pleaded  plene  administravit,  ^^^S*""^ 
and  ne  unques  executors*     After  these  pleas  were  pleaded,  mission  to 
the  plaintiff  found  out  that  G.  Allen,  the  widow  of  the  writ  and  de- 
testator  was,  under  his  will,  joint  executrix  with  the  two  jjjj^j^'n"  \^^ 
defendants,  and  that  she  alone  had  proved  the  wjll>  power  »*«»?  <>' ^« 

third  executor 

having  been  reserved  to  the  present  defendants  to  prove  asco-defend- 
afterwards^  if  they  should  think  fit*     It  appeared  that  the  ^°fr^b  act% 
Statute  of  Limitations  would  be  an  answer  to  any  fresh  r°"H^  ., 
action  which  could  now  be  brought,  but  that  the  cause  of  Statute  of 
action  had  accrued  within  six  years  before  the  commence- 
ment of  the  existing  suit     The  plaintiff  had  applied  to 
AldersoHy  B.,  at  Chambers,  for  leave  to  amend  the  writ  and 
all  subsequent  proceedings,  by  adding  the  name  of  G«  Allen 
as  a  co-defendant;  and  the  learned  Judge  had  made  the 
order  accordingly,  giving  the  defendants  until  the  fourth 
day  of  this  Term  to  plead,  with  liberty  to  apply  to  this 
Court. 

c  c  2 
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Petersdorff  having  obtained  a  rule  nisi  to  rescind  the 
order, 

Martin  shewed  cause.  Unless  the  proceedings  in  this 
action  are  amended,  the  plaintiflF  will  be  barred  by  the 
Statute  of  Limitations,  and  will  lose  his  debt.  Brown  v. 
Fullerton{a\  and  Christie  v.  Bell{b\  have  settled  the 
practice  of  the  Court  on  this  matter.  The  Court  there 
decided,  that  where  the  plaintiff  would  otherwise  be  barred 
bj  the  Statute  of  Limitations,  thej  would  make  an  excep- 
tion to  their  general  rule  against  amending  process,  and 
would  do  so  in  cases  where  it  would  have  been  done  before 
the  Uniformity  of  Process  Act  The  amendment  now 
sought  for  would  have  been  made  before  that  act ;  Roberts 
V,  Bate  (c) ;  Carr  v.  Shaw  (d) ;  RtUherfard  v.  Mein  {e). 


Petersdorffy  in  support  of  the  rule.  The  Court  has  no 
power  to  exercise  a  jurisdiction  over  a  person  who  is  not 
before  them,  or  to  compel  a  stranger  to  become  a  party  to 
an  action  already  brought.  {AUersan^  B. — Is  not  this  a 
proceeding  rather  against  the  testator's  estate  than  against 
the  executors  personally,  and  are  we  asked  to  do  more  than 
to  amend  a  writ  with  which  the  estate  has  been  already 
served,  so  as  to  make  it  effectual  ?]  There  might  be  great 
hardship  if  that  view  of  the  case  were  adopted.  Mrs.  Allen 
may  have  paid  many  creditors  while  this  writ  has  been 
pending,  of  which  payments  she  would  not  be  able  to  avail 
herself  under  a  plea  of  plene  administravit,  if  the  writ  were 
amended  as  proposed. 


Pollock,  C.  B. — This  rule  must  be  made  absolute.  The 
proposed  amendment  would  not,  as  it  seems  to  me,  have 


(a)  Anttt  vol.  2,  p.  251 ;  S.  C. 
13  M.  &  W.  556. 

(5)  16  M.  &  W.  669;  S.  C. 
on/e,  vol.  4,  p.  690. 


(c)  6  A.  &  E.  778. 
(«0  7  T.  R.  299. 
(e)  2  Smith,  392. 
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been  made  before  the  Uniformity  of  Process  Act.     The       1848. 
rule  as  to  making  amendments,  as  I  have  always  understood    qoodchilo 

it,  is,  that  whatever  would  have  been  done  before  the  Uni-     _    •• 
.  Leadham 

formity  of  Process  Act  may  be  done  now;  but  I  am  of  ind Another, 
opinion  that  an  amendment  of  this  description,  so  late  in 
the  action,  would  not  have  been  made  then,  and  ought  not 
to  be  made  now.  There  is  a  very  great  difference  between 
adding  a  plaintiff  and  adding  a  defendant.  In  the  former 
case,  the  party  comes  before  us  and  consents  to  the  pro- 
ceeding ;  while,  in  the  latter  case,  we  are  asked  to  compel 
a  person  to  come  in,  over  whom  we  have  no  power. 

Parke,  B. —  There  was  much  discussion  among  the 
Judges  before  Brown  v.  FuUertan,  and  Christie  v.  Bell  were 
decided,  and  those  decisions  may  be  taken  to  have  laid  down 
the  rule  of  practice  on  this  subject  It  must  not,  however, 
be  understood  that  all  the  Judges  were  consulted  before 
coming  to  those  decisions,  though  several  of  them  were. 
After  great  consideration  it  was  determined  that  we  would 
adhere  to  the  rule  come  to  after  the  Uniformity  of  Process 
Act,  not  to  amend  process  except  in  caSes  where  the 
Statute  of  Limitations  would  otherwise  operate  as  a  bar,  or 
where  the  writ  differed  fi^om  the  praecipe.  The  difficulty  in 
my  mind,  in  the  present  case,  arises  fix)m  doubts  whether 
before  that  act,  and  under  the  old  system,  this  amendment 
would  have  been  made  so  late  in  the  cause.  In  the  case  of 
Rtttherford  v.  Mein  which  has  been  cited,  an  amendment 
was  made  in  a  capias  by  inserting  the  Christian  name  of  a 
defendant  which  had  been  left  blank ;  but  it  does  not  appear, 
fi'om  the  manner  in  which  that  case  is  reported,  whether 
the  amendment  was  made  before  or  after  the  declaration. 
The  real  question  now  is,  whether  this  amendment  would 
have  been  made  before  the  passing  of  the  Uniformity  of 
Process  Act  I  think  it  would  not  There  seems  to  me  to 
be  a  great  difference  between  adding  a  plaintiff  at  his  own 
instance  when  he  brings  himself  before   the  Court,  the 
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Other  parties  being  already  before  it;  and  adding  a 
defendant  who  does  not  consent,  and  over  whom  we  have 
no  jurisdiction. 

Aldebson,  B. — I  am  of  the  same  opinion,  and  I  am  glad 
that  I  reserved  the  question  for  the  opinion  of  the  Court, 
because  now  we  shall  come  to  some  general  rule  on  the 
subject.  We  have  to  consider  what  would  have  been  done 
formerly  under  the  old  system.  I  think  that  this  amend- 
ment would  not  have  been  allowed,  because  it  would  have 
made  too  great  a  disturbance  in  the  case  in  its  present 
stage.  If  the  application  had  been  made  at  an  earlier 
stage  of  the  proceedings,  it  might,  perhaps,  have  been 
granted.  The  case  of  adding  a  plaintiff  is,  in  many 
respects,  different 

Platt,  B. — The  question  is,  whether  the  Court  is  to 
travel  out  of  the  ordinary  course  of  practice  in  order  to 
introduce  a  new  defendant,  and  deprive  that  defendant  of 
the  benefit  of  the  Statute  of  Limitations  ?  It  b  the  fault  of 
the  plaintiffs  that  they  have  sued  two  persons  only  instead 
of  three.  They  had  the  means  of  ascertaining  who  were 
executors.  I  think  that  even  before  declaration  this  writ 
ought  not  to  have  been  amended.  If  we  did  so  now,  it 
would  be  neither  more  nor  less  than  to  repeal  the  Statute 
of  Limitations  with  reference  to  this  defendant 

Rule  absolute  (a). 


(a)  See  note  (a)  to  Wood  ▼.  Hume^  ante,  vol.  4,  p.  139. 
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Giles  v.  Hutt  and  Another.    • 

A  RULE  had  been  obtained,  calling  on  the  defendants  A  defendant, 
in  audita  querela,  to  shew  cause  why  an  order  of  RolfSf  B.,  qoenU,  may 
allowing  them  to  plead  several  matters  therein,  should  not  ^JtofTS** 
be  rescinded.  '••▼•  of  the 

Court;  it  being 
**an  aetion  or 

PiMio^cA  now  shewed  cause.  Thestatute4&5  Anne,  c.16,  demeaning 
s.  4,  enacts,  "that  it  shall  be  lawful  for  any  defendant  or  of  4  &6  Anne, 
tenant  in  any  action  or  suit,  or  for  any  plaintiff  in  replevin, 
in  any  Court  of  record,  with  the  leave  of  the  same  Court, 
to  plead  as  many  several  matters  thereto  as  he  shall  think 
necessary  for  his  defence."  The  question  is,  whether  an 
audit&  querela  is  "an  action  or  suit"  within  the  meaning  of 
this  statute.  All  the  cases  shew  that  it  is  so.  The  authorities 
are  all  cited  in  Turner  v.  Demies  (a).  An  audit&  quereUl  is 
the  exact  converse  of  a  scire  facias,  and  one  is  as  much  an 
action  as  the  other.  It  has  all  the  incidents  of  other  actions. 
If  the  plaintiff  is  nonsuited,  he  can  commence  afresh ;  Vin. 
Ahr.  tit  ''Auditd  Quereld.'' (L  4.)  If  the  defendant  dies 
the  writ  will  abate ;  Malyna  v.  Hawkins  (b).  It  is  an 
equitable  action,  and  in  the  nature  of  a  bill  in  equity ;  Bro. 
Ahr.  tit  "  Damages^  38  ;  Ognel  v.  Randol  (c) ;  3  Blachst. 
Camm.  405.  A  scire  &cias  is  clearly  an  action  within  the 
statute ;  Underhill  v.  Devereux  (d).  In  S^iaw  v.  Lord 
Ahanley{e\  leave  was  obtained  to  plead  several  pleas  in 
scire  fiusias;  and  in  Nathan  v.  Giles  (/),  the  same  leave  was 
obtained  in  audita  querela.  A  subsequent  section  of  the 
statute  points  out  the  exceptional  cases  in  which  the  statute 
does  not  apply. 

G.  Pollock,  in  support  of  the  rule.  The  right  of  pleading 

(a)  2  Wms.  Saund.  137,  n.,      6th  ed. 

148,  n.  (1),  6th  ed.  (e)  2  Bing.  325 ;    S.  C.  9  B. 

(b)  Cro.  EUz.  634.  Moore,  694. 

(e)  Cro.  Jac.  29.  (/)  5  Taunt  658. 

(rf)  2  Wms.  Saund.  71,  n.(4). 


388 


CASES  ON   POINTS  OF   PRACTICE,   EXCH. 


ieveral  matters  was  not  discussed  in  Nathan  v.  Giles  {a). 

The  defendant  in  audita  querela  is  in  effect  a  plaintiff,  and 

„••  to  give  him  the  power  of  pleading  double,  would  be  the 

•ad  Apotlier.   same  as  to  give  the  plaintiff  in  any  other  action  several 

replications.   The  statute  of  Anne  does  not  extend  to  every 

possible  legal  proceeding.     In  PhilUpson  v.  Tempest  (&), 

fFtffhtman,  J.,   seems    to  have    had   considerable   doubts 

whether  the  statute  extended  to  scire  facias.     He  referred 

also  to  Fitzh.  Nat.  Brev.  p.  104;   Cam.  Dig.  tit.  "Auditd 

Quereldy''  (E  6> 

Pollock,  C.  B. — The  question  arises  upon  the  enactment 
of  4  &  5  Anne,  c.  16,  s.  4,  which  provides  that  it  shall  be 
lawful  for  any  defendant,  **  in  any  action  or  suit,"  to  plead 
several  matters.  The  question  is,  whether  an  audita  querela 
is  an  *^  action  or  suit."  I  think  an  audita  querela  and  a  scire 
facias  are  correlative  proceedings.  Although  Mr.  Justice 
Wightman  appears  at  one  time  to  have  entertained  doubts 
in  PhillipsoH  v.  Tempest,  yet  it  is  clear  from  his  expressions 
tbat  those  doubts  were  ultimately  removed.  It  has  been  a 
long  established  practice  to  allow  several  pleas  in  scire  facias, 
and  Nathan  v.  Giles  is  a  strong  authority  for  the  same  prac- 
tice Ia  audita  querela. 

Parke,  B. — I  am  of  the  same  opinion.  The  right  of 
pleading  several  matters  which  was  given  by  the  statute  of 
Anne,  is  a  very  convenient  one.  The  words  of  the  statute 
are  quite  large  enough  to  include  this  case.  There  is  no 
decision  to  the  contrary ;  and,  in  the  absence  of  a  decision, 
I  see  no  reason  why  we  should  restrain  the  privilege  giveu 
by  the  statute. 

Alderson,  B.^  and  Platt,  B.,  concurred. 

Rule  dischaiged. 

(o)  5  Taunt,  558,  (6)  Ante,  vol.  I,  p.  209. 
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Simpson  v.  Rand. 

^  THERTON  moved  for  a  rule  to  shew  cause  why  one  In  an  tction 
or  the  other  of  the  two  counts  in  the  declaration  should  the  first  count 
not  be  struck  out,  on  the  ground  that  they  were  both  ^deiSHoiT 
founded  on  the  same  subject-matter  of  complaint ;  and  why  ^^^  plaintiff 

.       .  having,  at  the 

the  plaintiff  should  not  pay  the  costs  of  the  application.  defendant's 

The  declaration  was  on  promises,  and  contained  two  SSedto^"' 

counts,  the  first  of  which  stated,  that  at  the  time  of  the  J^l^^^^et 

■laking  of  the  promises  in  that  count  mentioned,  and  from  of  which  de- 

,  ,         ,  _  fendant  was 

thence  until  the  commencement  of  this  suit,  the  defendant  the  registered 
was  the  registered  holder  of  fifty  shares  in  a  certain  railway  fU^^.  pro- 
company,  to  wit,  the  Leeds  and  Bradford  Railway  Com-  ^^  *® 
pany,  being  a  company  incorporated  by  a  certain  act  of  plamtiffall 
Parliament,  intituled,  &c. ;  and  thereupon  before  the  com-  allotted  in 
mencement  of  this  suit,  to  wit,  on,  &c.,  in  consideration  of  JSiJwso sSl 
the  premises,  and  that  the  plaintiff  at  the  request  and  on  ^Y'^^ 
the  behalf  of  the  defendant  had,  in  the  name  and  on  the  continued  to 
personal  credit  and   responsibility   of  him    the  plaintiff,  holde^^sod 
contracted  to  sell  fifty  shares  of  and  in  the  said  railway  *^  «»^«nnify 
company,  to  wit,  the  said  fifty  shares,  to  certain  persons  ^1  loss  sus- 
unknown  to  the  defendant,  and  to  whom  also  the  defendant  reason  of  any 
was  unknown,  at  and  for  certain  prices  in  that  behalf;  to  wit,  ^  ''^^ 
twenty  of  the  said  shares,  to  wit,  to  one  Thomas  Hammant,  *?**«•    **reach. 

!^  ,  that  certain 

at  and  for  the  price  of  22/.  17tf.  6<2.  for  each  and  every  of  shares  were 
the  said  last  mentioned  twenty  shares;  and  thirty  of  the  defendant, 
said  shares,  to  wit,  to  Messrs.  Rhodes  and  Co.,  at  the  price  JjJjJ^  ^* 
of  23/.  2s.  6cL  for  each  and  every  of  the  said  last-mentioned  dellTer,  and 
thirty  shares,  with  all  advantages  which  should  accrue  in  thereof  plain- 
respect  of,  or  be  incident  to,  the  said  shares  respectively ;  ^  w*^ut  a^^ 
he  the  defendant  then  promised  the  plaintiff,  amongst  other  ^'fi^  sum  of 
things,  to  deliver  to  the  plaintiff  all  the  scrip  in  respect  of  purchase  of 
all  new  shares  in  the  said  company  which  should  be  issued  shares  in  order 
to  and  received  by  the  defendant  in  respect  of  such  new  ^^^^^ . 

ireu;that 

such  a  count  might  be  joined  with  a  count  for  money  paid,  and  was  not  an  apparent  fiolation 
of  the  Reg.  Gen.,  Hil.  Term,  4  Wm.  4,  Pt  II.  r.  5. 
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1848*       shares,  which  said  new  shares  should  be  allotted  in  respect 

SiiMPsoN      ^^  ^®  ^^  ^%  shares  respectively,  or  any  of  them,  to  the 
^'  defendant,  as  the  registered  holder  of  the  said  last-mentioned 

shares,  or  any  of  them,  to  wit,  prior  to  the  defendant's 
ceasing  to  be  the  registered  holder  thereof,  under  the  said 
contracts  of  sale;  on  payment  andsatis£su:tion  by  the  plaintiff 
to  the  defendant  of  all  payments  made  by  the  defendant  as 
such  registered  holder  to  the  said  company  in  respect  of 
such  new  shares  and  of  such  scrip;  and  to  save  harmless 
and  indemnify  the  plaintiff  from  all  loss,  damage,  costs 
and  chains  which  should  or  might  arise  or  happen  to, 
or  be  incurred  by  the  plaintiff,  for  or  by  reason  of  the  non 
performance,  non  observance,  or  non  fulfilment  by  the 
defendant,  of  the  said  contracts  entered  into  by  the  plaintiff 
in  manner  aforesud,  or  either  of  them,  or  any  part  thereof 
respectively.  And  the  plmntiff  in  fact  saith,  that  afterwards 
and  whilst  the  defendant  continued  to  be  and  was  the 
registered  holder  of  divers  of  the  said  fifty  shares,  to  wit, 
twenty  thereof,  and  before  he  ceased  to  be  such  holder 
under  the  said  contracts  of  sale  or  otherwise,  the  said 
railway  company  allotted  to  the  defendant,  as  and  then 
being  such  registered  holder,  divers,  to  wit,  twenty  new 
shares  in  the  said  company  of  52.  each  respectively,  and 
twenty  other  new  shares  therein  of  122.  \0s.  each  respec- 
tively, under  and  subject  to  the  payment  of,  to  wit,  bl  in 
every  hundred  of  the  said  amounts  of  the  said  several  new 
shares  so  allotted,  to  wit,  the  sum  of  62/.  \0s.  by  the 
defendant  to  the  said  company,  on  or  before  the  20th  day 
of  December  in  the  same  year ;  and  afterwards,  to  wit, 
on,  &C.,  he  the  defendant  having  theretofore  paid  to  the 
said  company  the  said  52.  in  every  hundred  pounds  of  the 
said  amounts,  to  wit,  the  said  sum  of  62/.  \0s.  in  respect 
of  the  said  several  new  shares  so  allotted  as  aforesaid,  the 
said  company  thereupon  then  and  while  the  defendant 
continued  such  registered  holder  as  aforesaid,  issued  to  the 
defendant,  and  the  defendant  then  received  from  the  said 
company,  twenty  scrip  in  respect  of  the  said  twenty  new 
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shares  of  5L  each  so  allotted  as  aforesaid,  and  twenty  1848. 
other  scrip  in  respect  of  the  said  twenty  other  new  shares 
of  1221 10«.  each  so  allotted  as  aforesaid.  And  the  plaintiff 
farther  says,  that  the  said  sum  of  62L  lOs.  so  paid  as  afore- 
said, was  the  only  payment  made  by  the  defendant  as  such 
registered  holder  as  aforesaid  to  the  said  company,  in 
respect  of  such  new  shares  as  aforesaid,  and  of  the  said 
scrip;  and  that  the  plaintiff  hath  always,  from  the  time  of 
the  allotment  of  such  new  shares,  been  ready  and  willing 
to  pay  to  the  defendant  the  said  sum  of  62L  10«.,  subject 
whereto  the  said  several  new  shares  were  so  allotted  as 
aforesaid,  and  afterwards  and  within  a  reasonable  time 
after  such  allotment,  and  before  the  commencement  of  this 
suit,  offered  the  defendant  to  pay  him  the  said  sum  of 
62L  10^.,  and  then  requested  the  defendant  to  deliver  to 
him  the  plaintiff  the  said  scrip  in  respect  of  the  several 
new  shares  in  the  said  company ;  of  all  which  the  defendant 
had  notice.  Yet  the  defendant  disregarded  his  promise  in 
this,  that  although  a  reasonable  time  from  and  after  the 
said  request,  and  also  from  and  after  the  said  receipt  by 
the  defendant  of  such  scrip,  for  the  delivery  of  such  scrip 
by  the  defendant  to  the  plaintiff  had  elapsed  before  the 
commencement  of  this  suit,  the  defendant  did  not  nor 
would,  when  so  requested  as  aforesaid,  or  at  any  other  time, 
deliver  such  scrip  or  any  part  thereof  to  the  plaintiff;  by 
means  and  in  consequence  whereof  the  plaintiff  was  after- 
wards and  before  the  commencement  of  this  suit,  to  wit, 
&c,  forced  and  obliged  to  expend,  and  did  expend,  by 
reason  of  the  said  contract  so  made  by  him  as  aforesaid, 
and  the  said  neglect  of  the  defendant  as  aforesaid,  divers 
large  sums  of  money,  amounting,  to  wit,  to  710/.,  in  and 
about  the  purchase  of  twenty  other  of  the  said  new  shares 
of  5L  each,  and  of  twenty  other  thereof  at  12/.  10«.  each, 
in  order  and  for  the  purpose  of  performing  the  said  contract 
so  made  with  the  said  Thomas  Hammant  as  aforesaid,  and  in 
and  about  discharging  and  satisfying  the  loss  and  damages 
caused  by  the  inability  of  the  plaintiff  to  perform  the  said 
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1848.       contract  as  aforesaid  so  made  by  him  on  behalf  of  the 
^^Zy^^^    defendant  as  aforesaid,  and  has  lost  all  interest,  gains  and 
9.  profits  which  he  might  and  otherwise  would  have  made 

from  using  the  said  sum  of  money  so  expended  as  aforesaid. 
The  first  count  then  stated,  as  a  further  breach  of  defend- 
ant's promise,  that  although  afterwards  the  plaintiff  gave 
the  defendant  notice  of  the  last-mentioned  premises,  and 
then  requested  the  defendant  to  save  harmless  and  in- 
demnify him,  the  plaintiff,  from  and  against  the  said  sums 
of  money  so  laid  out  and  expended  by  the  plaintiff  for  the 
due  performance  of  the  said  contract  for  sale  as  aforesaid, 
and  from  and  against  all  loss  and  damage  in  respect  thereof. 
Yet  the  defendant  did  not  nor  would,  when  he  was  so 
requested  as  last  aforesaid,  or  at  any  other  time,  indemnify 
and  save  harmless  the  plaintiff  from  the  said  sums  of  money 
or  any  part  thereof,  or  from  all  loss  and  damage  in  respect 
thereof,  but  hath  wholly  neglected  and  refused  so  to  do; 
by  means  whereof  the  plaintiff  hath  lost  and  been  deprived 
of  the  use  of  the  said  sums  of  money,  and  of  divers  great 
gains  and  profits,  &c. 

There  was  a  second  count  for  money  paid  by  the  plaintiff 
for  the  use  of  the  defendant,  at  his  request 

Atherton.  The  first  count  states  in  effect  that  the  plaintiff, 
at  the  instance  of  the  defendant,  having  sold  to  Hammant 
certain  shares  upon  certain  terms,  and  having  at  the  request 
of  the  defendant  made  himself  personally  liable  for  the  due 
performance  of  that  contract,  the  shares  so  sold  being  the 
property  of  the  defendant,  and  registered  in  his  name,  the 
defendant  promised  the  plaintiff  to  deliver  to  the  plaintiff 
all  the  scrip  which  should  be  issued  to  him  the  defendant 
in  respect  of  all  new  shares  which  should  be  allotted  to  the 
defendant  in  respect  of  the  shares  sold  by  the  plaintiff  for 
the  defendant  to  Hammant,  while  the  defendant  should 
continue  to  be  the  registered  holder  of  such  shares;  on 
payment  to  the  defendant  of  all  payments  which  should  be 
made  by  him  in  respect  of  the  said  new  shares;  and  that  the 
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defendant  further  promised  the  plaintiff  to  indemnify  him  1848. 
fix)m  all  I088  sustained  by  him  by  reason  of  any  breach  of 
defendant's  promise.  The  breach  is,  that  although  certain 
new  shares  were  allotted  to  the  defendant  he  would  not 
deliver  them  to  the  plaintiff,  in  consequence  of  which  the 
plaintiff  was  obliged  to  lay  out  a  large  sum  of  money  in 
buying  other  new  shares,  in  order  to  enable  him  to  fulfil 
the  contract  with  Hammant,  for  which  he  had  made  himself 
liable  on  the  defendant's  behalf.  These  facts  go  to  shew 
that  the  plaintiff  has  been  obliged  to  lay  out  money  by 
reason  of  the  breach  of  the  defendant's  promise,  and  upon 
the  faith  of  an  express  contract  of  the  defendant  to  indemnify 
him.  Under  such  circumstances  the  defendant  would  be 
liable  for  money  paid  to  the  defendant,  and  the  two  counts 
in  the  declaration  are,  therefore,  for  the  same  cause  of  action. 
There  is  no  fact  averred  in  the  first  count  which  might  not 
be  proved  at  the  trial  under  the  count  for  money  paid.  There 
can  be  no  distinct  subject-matter  of  complaint  intended  to 
be  established  in  respect  of  each  of  these  counts  within  the 
meaning  of  the  rules  of  Hil.  Term,  4  Wm.  4,  Pt  II.  r.  5,  6. 
Bayliffe  v.  Butterworth  (a),  which  was  decided  by  this  Court 
last  Term,  shews  that  the  first  count  in  this  case  amounts 
to  a  count  for  money  paid.  In  that  case  the  plaintiff  was 
a  sharebroker,  and  had  been  employed  by  the  defendant  to 
sell  certain  shares  for  him.  The  defendant  did  not  deliver 
them  according  to  his  contract,  and  the  purchaser  in  con- 
sequence purchased  a  like  number  of  shares  in  the  market 
at  a  higher  price,  and  compelled  the  plaintiff  to  pay  him 
the  difference.  It  appeared  that  by  the  custom  of  the 
share-market  the  selling  broker  made  himself  personally 
liable  for  the  performance  of  the  contract,  and  it  was  there 
held  that  the  plaintiff  might  recover  the  difference  fi'om 
the  defendant  as  money  paid  to  his  use.  In  the  present 
case  the  plaintiff  has  made  himself  legally  responsible  at 

(a)  1  Exch.  425. 
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the  express  request  of  the  defendant,  and  he  has  pfdd 
money  upon  that  liability,  and  under  an  express  promise 
on  the  part  of  the  defendant  to  indemnify  him. 

Parks,  B.-^This  is  not  a  case  of  money  paid  to  the  use 
of  the  defendant  The  case  of  Bayliffe  v.  Btdterworth  (a) 
turned  upon  the  custom  of  brokers,  and  there  is  no  such 
custom  aterred  in  the  present  case*  The  defendant  here 
employs  the  plaintiff  to  sell  his  shares  for  him,  and  promises 
to  deliver  him  all  new  shares  which  may  be  allotted  in 
respect  of  them  so  long  as  they  continued  to  be  registered 
in  the  name  of  the  defendant,  and  he  also  promises  to 
indemnify  him  against  all  loss  to  be  sustained  in  conse- 
quence of  any  breach  of  the  contract  which  the  defendant 
may  commit  This  is  a  very  different  case  from  Bayliffe 
Y.  Butterworthf  and  these  two  counts  ought  to  be  allowed 
together. 


Per  Curiam  (b). 


Rule  refused. 


(a)  1  Exch.  426. 

(6)  Pottock,  C.  B.,  Parke,  B.,  Atdersm,  B*,  and  Ro^e,  B. 


In  re  Wright. 

F.  It  OB WS ON  moved  to  strike  the  name  of  Mr. 
Wright,  an  attorney  of  thb  Court,  off  the  roll  of  attorneys. 
It  appeared  by  the  affidavit  on  which  the  motion  was  made, 
that  Mr.  Wright  had  been  convicted  of  a  conspiracy  and 
struck  off  the  roll  of  attorneys  in  the  Court  of  Queen's 
Bench,  and  the  affidavit  pledged  the  belief  of  the  deponent 
as  to  the  identity  of  that  person  with  the  Mr^  Wright  who 
was  on  the  roll  of  this  Court 


A  rule  to 

strike  an 

Attorney  off 

ihe  roll  on 

the  ground 

that  be  bat 

been  conyicted 

of  conapiraey, 

and  struck  off 

the  roll  of 

the  Queen*s 

Bench,  is  A 

rule  nisi, 

which  will 

make  itself 

absolute  in  a  certain  time*  unless  the  party  shews  cause  to  the  contrary. 
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t'oLLocR,  C.  B. — We  ought  not  to  take  so  lerioin  a       1848. 
step  as  this  without  giving  Mr.  Wright  an  opportunity  of        2fi» 
denying  his  identity  with  the  peraon  to  whom  the  affidavit     'Wwoht. 
refers  as  having  been  strode  off  the  roll  in  the  Court  of 
Queen's  Bench.    Yon  may  take  a  rule  to  make  itself 
absolute  unle«  cause  be  shewn  in  a  week. 

PeH  Curiam  {a)* 

Rule  accordingly^ 

(a)  Pollock,  C.  B.«  Parke,  B.,  Aldermm,  B. 
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1848. 


HowABD  and  Another  v.  Batho  and  Othen. 

JKEW  moved  to  enter  up  judgment  on  a  warrant  of 
attorney  more  than  a  year  and  a  day  old. 

The  warrant  of  attorney  was  joint,  and  authorized  the 
attorneys  therein  named  to  appear  for  the  defendants,  and 


On  motion 
to  entor  op 
Judgment  on 
an  old  wamat 
df  attoraey,  it 
appeared  that 

attorney,  which  then  and  there  to  receive  a  declaration  for  them  in  an  action 
5^1*to^LR  of  debt  for  the  sum  of  1400£  for  money  borrowed,  "  at  the 

and  C.  D., 
*'  public  offi 
cere  of  the 
Yorkshire 
Banking 
Company,** 
but  not  to 


suit  of  John  Howard  and  Henry  Dresser,  both  of  Leeds, 
in  the  said  county,  public  officers  of  the  Yorkshire  Banking 
Company,  their  executors  or  administrators,"  and  thereupon 
to  suffer  judgment  by  nil  dicit,  &c.  The  warrant  contained 
*^  "  P^'®  an  authority  to  the  said  attorneys  "  to  sign,  seal,  and  execute 

ofBcere.     The  t  n%  »  ^  •  i  'ixt 

defeasance        a  good  and  sufficient  release  in  the  law  to  the  said  John 

ihewed  that 

the  object  of 

the  warrant  of  attorney  was  to  secure  to  the  plaintiffit,  (u  public  oflScers,  money  therein  expressed 

to  have  been  lent  by  them  <u  public  officers  to  defendants,  and  such  further  sum  as  the  banking 

company  might  adyance.     The  affidavits  shewed  the  original  debt  to  be  unpaid,  and  a  further 


sum  to  have  been  advanced  by  the  banking  company,  but  did  not  allege^  the  debt  to  be  still 

of  them  having  ceased  to  be  a  pi "       ~ 
the  banking  company  to  enter  up  judgment  in  the  names  of  A.  B.  and  C.  D.  as  individuals. 


ovring  to  the  plaintiffs,  one  of  them  having  ceased  to  be  a  public  officer.     The  Court  permitted 


The  affidavit  stated  that  the  deponent  believed  the  defendants  to  be  alive,  having  seen  and 
conversed  with  two  of  them,  and  "  been  in  company  with'*  the  third  on  a  recent  day :  Hdd 
sufficient 
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Howard  and  Henry  Dresser,  their  heirs,  executors,  and 
administrators,  of  all  and  all  manner  of  error,"  &c.  The 
defeazance  was  as  follows :  "  Whereas  the  within  named 
James  Batho,  Richard  Beaumont,  and  James  Wood  are 
indebted  unto  the  within  named  John  Howard  and  Henry 
Dresser,  as  public  officers  of  the  Yorkshire  Banking  (Com- 
pany, in  the  sum  of  500L  or  thereabouts :  And  the  said 
James  Batho,  Richard  Beaumont,  and  James  Wood,  have 
signed  and  executed  the  within  written  warrant  of  attorney^ 
as  well  for  securing  unto  the  said  John  Howard  and  Henry 
Dresser,  as  such  public  officers  as  aforesaid,  the  sum  of  50021, 
as  also  all  further  sums  which  may  hereafter  become  due 
to  the  said  banking  company  from  the  said  James  Batho, 
Richard  Beaumont,  and  James  Wood,  on  any  account 
whatsoever,  not  exceeding  (tc^ether  with  the  said  sum  of 
500L)  in  the  whole  the  sum  of  700/.,  with  interest  upon 
the  said  sum  of  5002.,  and  all  such  further  sums  as  aforesaid, 
at  51.  per  cent  per  annum :  It  is  hereby  further  declared, 
that  it  shall  be  lawful  for  the  said  John  Howard  and 
Henry  Dresser,  or  either  of  them,  their  or  either  of  their 
executors  or  administrators,  immediately  at  any  time  after- 
wards, to  enter  up  judgment  and  sue  out  execution,  and 
levy  for  the  said  sums  of  500t,  and  all  such  further  sum  or 
sums  as  may  be  due  at  the  time  of  such  entering  up  as 
aforesaid,  not  exceeding  in  the  whole  the  said  sum  of  700il, 
together  with  interest  thereon,"  &c,  "  and  also  the  costs 
of,"  &c.  The  affidavits  shewed  the  original  debt  to  be 
unpaid,  and  a  further  sum  to  have  been  advanced  by  the 
banking  company,  but  did  not  allege  the  debt  to  be  owing 
to  the  plaintiffs;  one  of  them,  in  point  of  fact,  having 
ceased  to  be  a  public  officer  of  the  company. 


1848. 


HofTAKD 

and  Another 

e. 

Batho 

and  Others. 


Rew  submitted  that  the  affidavits  were  sufficient;  and 
that  as  two  public  officers  could  not  sue  in  the  name  of  the 
company  (a),  and,  consequently,  no  judgment  of  which  the 


VOL.    V. 


(a)  See  7  Geo.  4,  c.  46,  8.  9. 
D  D 


D.  &   L. 
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1848.  company  could  have  the  immediate  benefit  could  be  entered 

^T^  up,  the  proper  course  was  to  enter  up  judgment  in  favour 

and  Another  of  the  two  officers  as  individuals,  and  that  they  would  then 

Batho  become  trustees  for  the  company. 

and  Othen. 

Erle,  J.,  after  some  hesitation  as  to  whether  a  warrant 
of  attorney  to  the  public  officers  would  support  a  judgment 
by  them  as  individuals,  granted  the  rule,  on  being  satisfied 
that  the  application  was  made  on  behalf  of  the  banking 
company. 

Rew  then  mentioned  another  difficulty  which  arose  on 
the  affidavits.  The  affidavit  to  prove  that  the  defendants 
were  alive  stated  that  the  deponent  ^^  believed  (a)  the  de- 
fendants to  be  alive,  having  seen  and  conversed  with  two 
of  them,  and  been  in  company  with  the  third  on  the,"  &c., 
(naming  a  recent  day).  He  submitted  that  this  was  sufficient, 
notwithstanding  the  case  of  Chett  v.  Oldfield  {b\  and  the 
subsequent  case  of  Watson  v.  Mathews  (c),  decided  on  the 
authority  of  the  foregoing,  where  it  was  held  that  it  was 
not  sufficient  to  state  that  the  defendant  has  been  recently 
seen,  unless  the  affidavit  goes  on  to  say  that  he  has  been 
seen  "alive."  He  contended,  however,  that  the  affidavit 
in  this,  as  in  the  cases  referred  to,  was  inconsistent  with 
any  other  supposition  than  that  of  the  defendants  having 
been  seen  "  alive"  at  the  time  specified. 

Erle,  J. — I  have  no  doubt  on  the  point ;  for  1  consider 
that  a  person  swearing  that  he  was  present  or  in  company 
with  A.  B.,  when  in  truth  and  within  deponent's  knowledge, 
it  was  A.  B.'s  corpse,  would  be  guilty  of  peijury. 

Motion  granted. 

(a)  See  R«r  v.  Pedley,  1  Leach,  (b)  4  Dowl.  629- 

C.  C.  325.  (c)  2  Dowl.  670,  N.  S. 
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CORNEWALL   V.    IVE8. 

J.  UIS  was  a  rule  calling  upon  the  plaintiff  in  error  to  it  ii  not  im- 
shew  cause  why  the  writ  of  error  coram  nobis,  issued  in  this  J^^2ibg  by 
cause,  should  not  be  quashed,  and  all  proceedings  thereon  writ  of  error 

*  "^  ^  to  reverse  a 

set  aside  for  irregularity,  with  costs ;  or  why  the  allowance  judpnent  of 
of  the  said  writ  of  error  should  not  be  quashed,  and  all  mesne  proceai« 
proceedings  thereon  set  aside  for  irregularity.  Soold^  an 

By  the  affidavit  in  support  of  the  rule,  which  was  made  *ffid*^»t  that 

,  ,     the  attorn^, 

by  the  clerk  of  the  attorneys  of  the  defendant  in  error,  it  saing  out  ttie 

appeared  that  the  original  action  was  commenced  on  the  ][^oriiediy 

15th  of  March,  1847;  that  proceedings  were  taken  to  out-  tl>«  outlaw, 

lawry,  and  the  defendant  in  that  action  outlawed  on  the  16th  necessary  that 

rf»  c«  1  rm         1  •       /•  1  •**  appearancd 

of  September.     That  the  present  wnt  of  error  was  sued  out  by  the  outlaw 


and  allowed  on  the  20th  of  November.    That  the  Attorney  J^^^ 


should  be 
entered  pre- 

General's  fiat  for  its  issuing  was  obtained  on  the  12th  of  vious  to  suing 

out  the  wnt. 

November,  on  the  following  affidavit :  "  Between  J.  R.  Ives, 
plaintiff,  and  Herbert  Cornewall,  defendant.  G.  Sandys, 
of,"  &c.,  "  clerk  to  Messrs.  Beavan  and  Anderson,  attorneys 
for  the  above  named  defendant,  maketh  oath  and  saith,  that 
the  above  named  defendant  was  abroad  in  foreign  parts^ 
and  beyond  the  seas,  to  wit,  at  Pau,  in  the  kingdom  of 
France,  before  and  at  the  time  when  the  writ  of  exigent 
was  awarded  and  issued  against  him  in  this  cause,  and  that 
the  said  defendant  remained  abroad  in  the  said  parts  beyond 
the  seas  until  and  at  and  after  the  time  of  awarding  and 
issuing  the  said  writ  of  exigent"  "  Sworn,"  &c.  "G.  Sandys." 
That  there  was  no  other  affidavit  to  warrant  the  issuing  of 
the  writ  of  error.  That  the  appearance  book  of  this  Court 
had  been  searched,  and  that  there  was  no  appearance 
entered  for  the  defendant  in  the  original  action. 

The  affidavit  in  answer  was  made  by  the  above  named 
G.  Sandys,  who  stated  that  he  had  had  the  conduct  of  the 
proceedings  in  this  case  throughout,  as  clerk  to  Messrs. 
Beavan  and  Anderson,  who  were  duly  authorized  by  the 
defendant  in  the  original  action  to  sue  out  the  writ  of  error, 

D  D  2 
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1848.       and  take  the  necessary  steps  to  reverse  the  outlawry  in  this 

COBNEWALL     ^^^^' 


9. 

Itbs. 


Martin  and  E.  Beavan  shewed  cause.  Two  objections 
are  raised :  first,  that  the  affidavit  on  which  the  writ  issued 
should  have  shewn  that  the  attorneys  suing  out  the  writ 
were  authorized  to  do  so  by  the  plaintiff  in  error;  and, 
secondly,  that  the  plaintiff  in  error  ought  to  have  entered 
an  appearance  in  the  original  action.  It  is  submitted  that 
neither  of  these  objections  can  prevail.  If  the  defendant 
in  the  original  action,  instead  of  obtaining  a  writ  of  error 
had  proceeded  by  way  of  motion  to  reverse  the  outlawry, 
then  it  is  conceded,  that  according  to  the  cases  of  Plunkett 
V.  Buchanan  (a) ;  Volet  v.  Waters  (ft),  and  Houlditch  v. 
Swinfen  (c),  if  he  does  not  appear  personally,  the  attorney 
making  the  affidavit  in  support  of  the  motion  must  shew  in 
express  terms  that  he  is  duly  authorized  by  the  outlaw  to 
make  the  application.  But  here  the  proceeding  is  by  writ 
of  error,  and  the  affidavit  is  only  necessary  to  shew  the 
existence  of  the  error,  in  fact,  upon  which  the  Attorney 
General's  fiat  is  founded,  and  which  may  be  made  by  any 
person  whatever  who  can  depose  to  it  In  a  motion  to 
reverse  an  outlawry  the  proceedings  are  different,  and  the 
reason  of  the  rule  sought  to  be  extended  to  the  present 
case  is  plain.  Formerly,  the  outlaw  must  have  appeared  in 
person;  but  by  the  4  &  5  Wm.  and  M.  c.  18,  s.  3,  it  was 
enacted,  "  that  no  person"  **  shall  be  compelled  to  come  in 
person"  "  to  reverse  such  outlawry,  but  shall  or  may  appear 
by  attorney;"  and  the  (>ourt,  when  asked  to  reverse  an 
outlawry  by  motion,  impose  the  condition  that  the  attorney 
appearing  shall  swear  that  he  is  authorized;  but  on  writ  of 
error,  which  is  a  writ  ex  debito  justicise,  no  such  condition 
can  be  imposed.  To  reverse  an  outlawry  on  motion,  there- 
fore, otherwise   than  by  appearing  in  person,  the   party 

(a)  3  B.  &  C.  736 ;  S.  C.  3  D.      &  R.  66. 

&  R.  625.  (c)  5  DowL  36 ;  S.  C.  2  Bing. 

(b)  2  B.  &  C.  363  ;  S.  C.  3  D.      N.  C.  712 ;  3  Scott,  169. 
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seeking  to  do  so  must  shew  himself  to  be  the  authorised  ^  IB4S. 
"attorney'*  of  the  outlaw.  Besides,  there  is  nothing  here 
to  shew  that  the  writ  of  error  is  not  sued  out  by  the  outlaw 
himself  in  person.  As  to  the  other  objection,  it  clearly 
cannot  be  necessary,  or  indeed  practicable,  for  the  pliunti£P 
to  enter  an  appearance  in  the  original  action,  until  he  has 
succeeded  on  his  writ  of  error  in  reversing  the  outlawry. 
In  truth  the  non  appearance  of  the  outlaw  is  the  very  act 
for  which  he  is  outlawed,  and  it  is  inconsistent  with  these 
proceedings  that  he  should  be  compelled  to  enter  an 
appearance.  The  present  application,  moreover,  it  is  sub- 
mitted, is  altogether  misconceived.  This  Court  has  no 
authority  to  quash  the  writ  of  error,  on  the  ground  that  it 
ought  not  to  have  issued.  The  proper  Court,  to  which 
such  an  application  should  be  made,  is  the  Court  of 
Chancery;  Jones  v,  De  Lisle {a)\  Bareman  v.  Brawn {b)\ 
and  Holmes  v.  Newlands{c). 

Petersdorffy  in  support  of  the  rule.  It  is  submitted,  that 
whether  the  proceeding  is  by  motion  or  by  writ  of  error,  it 
is  equally  necessary  that  the  Court  should  see  that  the 
party  taking  it  is  either  the  outlaw  himself,  or  his  attorney, 
lawfully  authorized.  The  books  of  practice  would  seem  to 
say  that  the  same  steps  are  to  be  taken  whether  the  pro* 
ceeding  is  by  motion  or  by  writ  of  error ;  and  it  is  not 
disputed,  that  in  the  case  of  a  motion  to  reverse  an  outlawry, 
an  affidavit  of  the  authority  of  the  party  making  it  is 
necessary,  according  to  the  cases  oi  Plunkett  v.  Buchanan^ 
and  Houlditch  v.  Smnfeny  which  have  been  referred  to. 
In  2  Chit.  Archb.  Pract,  p.  1 148,  8th  ed.,  it  is  laid  down, 
in  speaking  of  proceeding  by  writ  of  error  to  reverse  an 
outlawry,  "an  appearance  must  be  entered,  or  bail  must 
be  put  in  and  perfected,  in  the  same  cases,  and  in  the  same 
manner,  as  where  the  outlawry  is  reversed  upon  motion." 


to)  10  Moore,  6l7;    S.  C.  3         (b)  I  Dowl.  281,  N.  S. 
Bing.  126.  (c)  2  Dowl.  716,  N.  S. 
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1848.  [Erk,  J.— No  authority  is  cited  for  this  by  Mr.  Chitiy. 
Suppose  the  error  had  been  that  the  writ  of  summons  was 
defective,  or  that  no  writ  of  summons  had  in  fact  been  sued 
out,  how  could  it  then  be  said  that  an  appearance  must  in 
the  first  instance  be  entered.]  These  cases  may  form  ex- 
ceptions to  the  rule,  but  in  general  there  seems  a  stronger 
reason  why  the  defendant  should  be  compelled  to  enter  an 
appearance  when  proceeding  by  writ  of  error,  than  when 
proceeding  by  motion.  For  in  the  former  case,  the  de- 
fendant may  otherwise  reverse  the  outlawry  as  matter  of 
right  and  without  terms,  and  never  enter  an  appearance  in 
the  original  action ;  whereas  in  the  latter  case,  the  rule 
reversing  the  outlawry  would  only  be  made  absolute  upon 
the  terms  which  the  Court  would  dictate.  [^Erle,  J, — I 
should  gather  firom  THdcTs  Practice  (a),  that  the  appearance 
is  not  entered  by  the  defendant  until  after  the  reversal  of 
the  outlawry.]  As  respects  the  jurisdiction  of  this  Court, 
the  case  of  Holmes  v.  Newlands  (b)  shews  that  at  least  this 
Court  has  authority  to  set  aside  the  allowance  of  the  writ 
of  error ;  and  the  present  rule  is  in  the  alternative. 

Erle,  J. — I  am  of  opinion  that  there  is  nothing  in  the 
objections  that  have  been  raised  to  the  present  proceedings 
in  error.  No  authority  has  been  cited  to  support  them. 
The  rule  must,  therefore,  be  discharged ;  but  as  they  seem 
to  have  been  founded  upon  a  passage  in  a  work  of  some 
authority,  without  costs. 

Rule  discharged. 

(a)  Page  142,  9th  ed. 

(b)  aDowl.  716,  N.  S. 
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Robeson  v,  Ellis. 

J.  O  an  action  of  assumpsit,  containing  two  counts,  one  on  To  an  action 

a  bill  of  exchange,  and  the  other  on  an  account  stated,  the  ^^^^one 

defendant  pleaded  generally  non  assumpsit   On  application  *^"^?]JA?^' 

upon  summons  before  Mr.  Justice  Coleridge^  that  learned  and  another 

Judge  directed  the  plea  to  be  set  aside  with  costs,  as  being  stated,  the 

in  direct  contravention  of  Reg.  Gen.,  Hil.  Term,  4  Wm.  4,  ^^^ne- 

pt  IL  tit.  ^^Pkading  in  Particular  Actions.  Assumpsit^  n  2.  "^^y  "o" 

^  assnmpeit: 

^«U;diatthe 

Lmh  moved  for  a  rule  to  rescind  the  order  of  the  learned  \f^  bound^ 
Judge.  The  plaintiff  ought  to  have  been  left  to  his  ordinary  <*«™^''»  ^»| 
remedy  of  demurrer.     In  Eddisan  v.  Peagram  (a\  where  a  to  a  Jad^e  to 

..  ...  set  the  plea 

similar  plea  was  pleaded,  and  the  plaintiff  signed  judgment  aside, 
as  for  want  of  a  plea,  the  Court  set  aside  the  judgment, 
saying,  that  the  proper  course  for  the  plaintiff  to  pursue 
was  to  have  demurred.  [^Wightman^  J. — There  the  plaintiff 
had  taken  upon  himself  to  treat  the  plea  as  a  nullity,  by 
signing  judgment;  and  all  that  was  decided  in  that  case 
was,  that  he  was  not  justified  in  so  doing.] 

WiGHTMAN,  J.,  (after  communicating  with  Coleridge^  J.) 
— I  find  fi-om  my  Brother  Coleridge^  that  before  making  the 
order,  he  consulted  with  some  of  the  other  Judges.  The 
plea  was  clearly  a  bad  plea,  and  in  violation  of  the  new 
rules,  and  could  not,  by  any  argument,  be  supported.  I 
think,  therefore,  the  plaintiff  was  not  bound  to  demur,  but 
might  apply  to  a  Judge  to  set  the  plea  aside.  There  will 
be  no  rule. 

Rule  refused. 


(a)  Ante,  vol.  4,  p.  m  ;  S.  C.  16  M.  &  W.  137.    See  also  Bou^eld 
v.  Edge,  (mte,  p.  99. 
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No  nolioeof 
an  tpplidtkNi 
for  anortof 
amndtcttuig 
the  settlemenl 
of  almutdo 
panper,  imdar 
the  8  &  9  Vict 
c  126,8.58, 
nood  bo  prcn 
tothepwisli, 
on  whmn  it  it 
made. 

On  appeal 
against  an 
order  for  pay- 
ment of  ex- 
penses and 
maintenance 
under  sect  62, 
the  settlement 
of  the  pauper 
lunatic  may 
be  contested. 


Ex  parte  The  Chttbchwardbns  and  Ovebseebs  of  the 
Poor  of  the  Parish  of  Monkleigh. 

J^ONTAGU  Smith  applied  for  a  writ  of  certiorari  to 
remove  an  order  adjudicating  the  settlement  of  a  lunatic 
pauper  of  the  name  of  John  Handford,  to  be  in  the  parish 
of  Monkleigh^  in  the  county  of  Devon ;  made  on  the  26th 
of  August,  1847,  under  the  hands  and  seals  of  two  magis- 
trates of  the  borough  of  Bideford,  in  the  same  county :  and 
also  for  another  writ  of  certiorari  to  remove  another  order, 
for  the  payment  by  the  parish  of  Monkleigh,  of  the  expenses 
of  the  maintenance,  &c.,  of  the  same  pauper;  made  on  the 
27th  of  August,  1847,  under  the  hands  and  seals  of  two 
magistrates  for  the  county  of  Devon. 

It  appeared  from  the  affidavits  on  which  this  motion  was 
founded,  and  which  were  made  by  the  parish  officers  of  the 
parish  of  Monkleigh,  that  on  the  6th  of  September,  1847, 
the  parish  officers  of  Monkleigh  were  served  with  two 
orders,  of  which  the  following  are  copies : — 


Borough  of  Bideford,  1      To  the  Churchwardens  and  Over- 

in  the  county  of      ^seers  of  the  poor  of  the  parish  of 

Devon,  to  wit.       J  Bideford,  in  the  county  of  Devon, 

and  to  the  Churchwardens  and  Overseers  of  the  poor  of 

the  parish  of  Monkleigh,  in  the  county  of  Devon. 

Whereas  complaint  hath  been  made  by  you  the  chiux:h- 
wardens  and  overseers  of  the  poor  of  the  parish  of  Bideford 
aforesaid,  unto  us  whose  hands  and  seals  are  hereunto  set, 
two  of  her  Majesty's  justices  of  the  })cacc  acting  in  and  for 
the  borough  of  Bideford  aforesaid,  within  which  borough 
the  said  parish  of  Bideford  is  situate,  (whereof  one  is  of  the 
quorum)  that  John  Handford,  aged  about  forty  years,  lately, 
to  wit,  within  five  years  now  last  past,  intruded  himself  into 
your  parish  of  Bideford,  there  to  inhabit  as  a  parishioner, 
contrary  to  the  laws  relating  to  the  settlement  of  the  poor, 
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and  that  he  lately  became  lunatic,  and  on  or  about  the        1848. 
eleventh  day  of  June  now  last  past,  was  sent  and  conveyed       ei  psTte 
from  your  said  parish  of  Bideford  by  an  order  or  direction    Mokklwgh. 
from  a  justice  of  the  peace  acting  in  and  for  the  said 
borough  of  Bideford,  to  the  Devon  County  Lunatic  Asylum 
at  Exminster,  in  the  said  county  of  Devon,  and  that  he  has 
been  from  that  time,  and  is  now  confined  as  and  being  a 
lunatic,  in  the  said  asylum,  at  the  expense  of  your  said 
parish  of  Bideford,  and  that  he  is  now  actually  chargeable 
to  your  said  parish  of  Bideford. 

We,  therefore,  upon  due  examination  and  inquiry  made 
into  the  premises  aforesaid,  and  satisfactory  evidence  being 
adduced  on  the  oaths  of  Grace  Handford,  William  Tardrew, 
and  others,  now  taken  before  us  the  said  justices,  and  also 
upon  due  consideration  had  of  the  premises,  do,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided,  find 
and  adjudge  the  same  to  be  true ;  and  we  do  also  adjudge 
that  the  last  legal  settlement  of  the  said  John  Handford 
was  and  is  in  the  parish  of  Monkleigh,  in  the  county  of 
Devon  aforesaid. 

Given  under  our  hands  and  seals,  the  26th  day  of  August, 
in  the  year  of  our  Lord  1847. 

Charles  Carter, 
Henry  R.  Glynn. 

County  of  Devon,  *!      To  the  Overseers  of  the  poor  of  the 
to  wit  /parish  of  Monkleigh,  in  the  county  of 

Devon,  and  to  each  and  every  of  you. 

Whereas  complaint  has  been  made  to  us  the  undersigned, 
two  of  her  Majesty's  justices  of  the  peace  acting  in  and  for 
the  said  county  of  Devon,  by  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Bideford,  in  the  said 
county,  that  John  Handford,  a  pauper,  being  in  the 
month  of  June  now  last  past,  and  immediately  previous 
thereto,  chargeable  to  the  said  parish  of  Bideford,  was, 
in  the  said  month  of  June,  found  to  be  a  lunatic,  and 
was  sent  from  the  said  parish  of  Bideford  by  virtue  of  an 
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1848.  order  of  Charles  Carter,  £6q*>  one  of  her  Majesty's  justices 
E&^MTte  ^^  ^^  peace  acting  in  and  for  the  borough  of  Bideford  in 
HoNKLEiGB.  the  said  coun^,  within  which  borough  the  said  parish  of 
Bideford  is  situate,  to  the  Devon  County  Lunatic  Asylum, 
at  or  near  Exmouth,  in  the  county  of  Devon  aforesaid,  at 
the  costs  and  charges  of  the  said  parish  of  Bideford,  or  of 
the  said  churchwardens  and  overseers  of  the  poor  thereof; 
and  that  the  said  John  Handford  has  been  maintained, 
dothed,  and  provided  for  in  the  sidd  asylum  from  that  time 
up  to  the  day  of  the  date  hereof,  and  now  is  maintained, 
clothed,  and  provided  for  therein  at  the  expense,  costs,  and 
chaiges  of  the  said  parish  of  Bideford.  And  whereas  it  has 
been  duly  proved  to  our  satisfaction  on  oath  and  otherwise, 
that  on  the  26th  day  of  August  instant,  it  was  adjudged,  in 
pursuance  and  under  and  by  virtue  of  the  statute  in  such 
case  made  and  provided,  by  Charles  Carter,  Esq.,  and 
Henry  Richard  Glynn,  Esq.,  two  of  her  Majesty's  justices 
of  the  peace,  acting  in  and  for  the  borough  of  Bideford 
aforesaid,  that  the  said  John  Handford  was  and  is  legally 
settled  in  a  parish  different  from  the  parish  from  which  he 
was  sent  to  the  said  asylum,  that  is  to  say,  that  he  was 
legally  settled  in  the  said  parish  of  Monkleigh.  And 
whereas  we,  the  undersigned  justices,  have  now  also  made 
due  inquiry  into  the  place  of  legal  settlement  of  the  said 
John  Handford,  and  have  ascertained  that  such  place  of 
legal  settlement  is  in  the  parish  of  Monkleigh  aforesaid. 
And  whereas  it  has  now  been  duly  proved  to  us  on  oath, 
on  behalf  of  the  said  complainants,  that  the  expenses 
incurred  by  the  said  parish  of  Bideford  in  or  about  the 
examination  of  the  said  lunatic  pauper,  and  his  conveyance 
to  the  said  asylum,  and  for  the  lodging,  maintenance,  medi- 
cine, clothing,  and  care  of  the  said  lunatic  in  the  said  asylum, 
up  to  the  30th  day  of  June  now  last  past,  being  within 
twelve  calendar  months  previous  to  the  day  of  the  date 
hereof,  amount  to  the  sum  of  3Z.  8^.  6(L ;  and  that  the  said  sum 
of  SL  Ss.  6d,  has  been  paid  by  the  guardians  of  the  poor  of 
the  Bideford  Union  in  the  said  county,  of  which  union  the 
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said  parish  of  Bideford  forms  part,  for  and  on  behalf  or  on  1A48. 
account  of  the  said  parish  of  Bideford.  Now,  therefore,  rx  parte 
we  the  said  undersigned  justices  of  the  peace  having  taken  Mohklbich. 
the  said  several  matters  into  our  consideradon,  and  after 
due  examination  of  the  evidence  adduced  on  behalf  of  the 
said  complainants,  as  well  on  oath  as  otherwise,  do  hereby, 
in  pursuance  and  by  virtue  of  the  statute  in  such  case 
made  and  provided,  order  and  direct  you,  the  said  overseers 
of  the  poor  of  the  said  parish  of  Monkleigh,  on  the  service 
hereof,  to  pay  to  the  overseers  of  the  poor  of  the  parish  of 
Bideford  aforesaid,  or  to  some  or  one  of  them,  the  said  sum 
of  SL  Ss.  6dL,  being  the  amount  of  such  expenses  as  afore- 
said, and  as  paid  as  aforesaid,  on  account  of  or  for  the  said 
parish  of  Bideford;  and  we  do  also  hereby  further  order 
and  direct  you,  the  said  overseers  of  the  poor  of  the  parish 
of  Monkleigh,  to  pay  to  the  treasurer  for  the  time  being  of 
the  said  asylum,  or  other  officer  thereof  appointed  to  receive 
the  same,  the  reasonable  charges  of  the  lodging,  mainte- 
nance, medicine,  clothing,  and  care  of  the  said  lunatic, 
from  the  said  30th  day  of  June  now  last  past  unto  the  day 
of  the  date  hereof;  and  also  to  pay,  from  time  to  time,  to 
such  treasurer  or  other  officer  of  the  said  asylum  as  aforesaid, 
all  the  reasonable  charges  of  the  future  lodging,  mainte- 
nance, clothing,  and  care  of  the  said  lunatic  in  the  said 
asylum. 

Given  under  our  hands  and  seals  at  Bideford,  in  the 
county  of  Devon,  this  27th  day  of  August,  1847. 

Charles  Carter, 
W.  Tardrew. 

That  they  were  not  warned  or  summoned,  and  had  no 
notice  that  the  said  orders  were  about  to  be  made,  and  that 
the  same  were  made  ex  parte  and  without  any  opportunity 
being  given  to  them  of  answering  the  same.  That  they 
have  good  reason  to  believe  that  the  last  legal  place  of 
settlement  of  the  said  John  Handford  is  not  in  the  said 
parish  of  Monkleigh ;  but  that  by  reason  of  his  insanity. 
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Ez  ptrte 

MONKLSIGH. 


the  last  l^al  place  of  hb  settlement  is  di£Bcult  to  be 
ascertainecL 

Montagu  SmUh.  It  is  sabmitted  that  the  Court  will 
giBDt  a  certiorari  to  remove  these  orders,  which  are  made 
mider  the  8  &  9  Vict  c.  126,  ss.  58  and  62  (a>     There  is 


(a)  Sect  58  enacts,  "  that  it 
shall  be  lawful  for  any  two  jus- 
tices for  the  county  or  borough 
in  which  any  asylum,  registered 
hospital,  or  licensed  house  is 
situate,  or  to  which  such  asylum 
shall  wholly  or  in  part  belong, 
or  from  any  part  of  which  any 
pauper  lunatic  shall  have  been 
sent,  at  any  time  to  inquire  into 
the  last  legal  settlement  of  any 
pauper  lunatic  confined  or  ordered 
to  be  confined  therein;  and  if 
satisfactory  evidence  can  be  ob- 
tained as  to  such  settlement  in 
any  parish,  township,  or  place, 
such  justices  shall,  by  order 
under  their  hands  and  seals, 
adjudge  such  settlement  accord- 
ingly." 

Sect.  62  enacts,  "  that  if,  after 
any  lunatic  shall  have  been  sent 
to  an  asylum,  registered  hospital, 
or  licensed  house,  it  shall  be  ad- 
judged that  such  lunatic  is  settled 
in  a  parish  difiTerent  from  the 
parish  from  which,  or  at  the  in- 
stance of  some  clergyman  or 
officer  of  which,  he  was  sent  to 
such  asylum,  hospital,  or  house, 
then  and  in  such  case  it  shall  be 
lawful  for  any  two  justices  of  the 
county  from  any  part  of  which 
any  lunatic  shall  have  been  sent, 
or  for  any  two  justices,  members 
of  the  committee  of  visitors  of 
such  asylum,  to  make  an  order 
or  orders  upon  the  treasurer  of 


the  guardians  of  the  union  in- 
cluding any  parish,  or  of  any 
parish  or  the  overseers  of  the 
parish  in  which  such  lunatic  shall 
be  so  adjudged  to  be  settled,  for 
payment  to  the  trea8iu*er  of  the 
£piardians  or  overseers  of  the  first 
mentioned  union  or  parish  of  all 
expenses  incurred  by  or  on  behalf 
of  such  union  or  parish,  in  or 
about  the  examination  of  such 
lunatic,  and  his  conveyance  to 
the  asylum,  hospital,  or  house, 
and  of  all  moneys  paid  by  the 
treasurer  of  the  guardians,  or  the 
overseers  of  such  first  mentioned 
union  or  parish,  to  the  treasurer, 
officer,  or  proprietor  of  the  asy- 
lum, registered  hospital,  or  li- 
censed house  for  the  lodging, 
maintenance,  medicine,  clothing, 
and  care  of  such  lunatic,  and 
incurred  within  twelve  calendar 
months  previous  to  the  date  of 
such  order,  and  also  for  payment 
to  the  treasurer,  officer,  or  pro- 
prietor of  the  asylum,  registered 
hospital,  or  licensed  house,  of  the 
reasonable  charges  of  the  future 
lodging,  maintenance,  medicine, 
clothing,  and  care  of  such  lunatic ; 
and  every  treasurer  of  the  guar- 
dians or  overseer  on  whom  any 
such  last  mentioned  order  shall 
be  made  shall,  out  of  any  money 
which  may  come  into  his  hands 
by  virtue  of  his  office,  immediately 
pay  to  the  treasurer  of  the  guar- 
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no  appeal  given  against  an  order  made  under  sect  58 ;  the 
general  appeal  clause,  sect.  80,  expressly  excepting  from 
its  operation  orders  adjudicating  the  settlement,  or  the  pay- 
ment of  the  expenses  and  maintenance,  of  lunatic  paupers. 
The  first  order  is  therefore  bad,  as  being  an  ex  parte  pro* 
ceeding,  and  no  notice  having  been  given  to  the  parish 
officers  of  Monkleigh,  who  were  to  be  affected  by  it  The 
second  order,  adjudicating  the  payment  of  the  expenses 
and  maintenance  of  the  pauper  under  the  62nd  section,  is 
also  bad,  if  the  first  is  bad ;  as  the  first  order  must  be  made 
in  order  to  give  the  justices  jurisdiction  to  make  the  second* 
It  is  submitted,  that  in  all  cases  where  a  power  is  conferred 
upon  justices  to  make  an  order  which  is  to  affect  the  interests 
of  third  parties,  those  parties  ought  to  have  notice  of  it^ 
and  be  afforded  an  opportunity  of  contesting  it  The  case 
of  The  Queen  v.  Totness  Union  {a)  is  an  authority  of  this 
Court  to  that  effect,  following  the  general  principle  laid 
down  in  Painter  v,  Liverpool  Gas  Company  {b\  [Erie,  J. — ^ 
Your  principle  would  extend  to  all  cases  under  the  Poor 
Law  Acts.  There  the  order  of  removal  is  always  made  ex 
parte,  and  the  first  notice  the  parties  have  of  the  proceeding 
is  the  copy  of  the  order  being  served  upon  them.]   In  cases 


1848. 


Ei  )»trt0 

MONKLIIOU. 


dians  or  overseers  of  such  first 
mentioned  union  or  parish  the 
amount  of  the  expenses  and 
monies  by  such  order  directed 
to  be  paid  to  him  or  them,  and 
from  time  to  time  pay  to  the  said 
treasurer,  officer,  or  proprietor  of 
the  asylum,  registered  hospital, 
or  licensed  house  the  future 
charges  aforesaid:  Provided  al- 
ways, that  the  guardians  of  any 
union  or  parish,  or  the  overseers 
of  any  parish,  township,  or  place, 
affected  by  such  order,  may  ap- 
peal against  the  same  in  like 
manner  as  if  the  same  were  a 
warrant  of  removal ;  and  in  case 
of  such  appeal  the  guardians  of 


the  union  or  parish,  or  the  over- 
seers of  the  parish,  township,  or 
place,  or  the  clerk  of  the  peace 
of  the  county  to  which  such 
lunatic  was  chargeable  before 
such  order  was  made,  may  defend 
such  appeal,  and  the  persons  ap- 
pealing or  intending  to  appeal, 
and  the  persons  defending  such 
appeal,  shall  have  all  the  same 
powers,  rights,  and  privileges, 
and  be  subject  to  the  same  obli- 
gations, in  all  respects  as  in  the 
case  of  an  appeal  against  a  war- 
rant of  removal." 

(a)  7  Q.  B.  690. 

(6)  3  A.  &  £.  433 ;  S.  C.  6  N. 
Sc  M.  736. 
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1848.  of  femoval  under  the  Poor  Law  Act,  the  pauper  himself 
Ex^arte  "^ust  be  summoned;  he  is  considered  a  party  interested 
MoNKLBiGH.  against  the  removal  (a) ;  but  in  the  case  of  a  lunatic  pauper, 
such  a  proceeding  could  have  no  effect  Besides,  under 
the  Poor  Law  Act,  there  is  a  power  of  appeal  against  an 
order  of  removal  Here  no  such  power  is  given.  [JErle^  J. 
— ^There  is  a  power  of  appeal  given  against  an  order  for 
maintenance  under  the  62nd  section.  Has  not  the  validity 
of  the  adjudication  of  settlement  been  questioned  in  an 
appeal  against  the  order  of  maintenance  ?]  There  is  a  case 
of  Beff.  V.  Justices  of  Middlesex  (i),  where  Mr.  Justice 
Wightman  seems  to  have  been  of  opinion,  that  an  appeal 
against  an  order  of  maintenance  included  an  appeal  against 
the  adjudication  of  the  settlement;  but  it  was  not  necessary 
in  that  case  to  decide  the  point  [Erle^  J. — If  your  conten- 
tion is  correct  that  the  party  must  be  summoned,  then  if  he 
does  appear,  the  order  would  be  conclusive.  It  would  be 
much  more  consonant  to  general  principles,  that  an  order 
adjudicating  the  settlement  of  a  lunatic  pauper  should  be 
open  to  dispute  in  the  same  manner  as  orders  respecting 
the  settlement  of  other  paupers  are.]  The  order  for  pay- 
ment of  expenses,  &c,  may  be  enforced  by  distress  (c), 
and  it  would  be  most  inconvenient  to  send  parties  to  the 
sessions  to  dispute  items  of  a  trifling  amount. 

Cur,  adv.  vult 

ErlE)  J. — In  this  case  a  certiorari  was  moved  for,  to 
remove  an  order  adjudicating  the  settlement  of  a  pauper 
confined  in  a  lunatic  asylum,  to  be  in  the  parish  of  Monk- 
leigh ;  and  a  second  certiorari  to  remove  a  second  order  for 
payment  of  expenses  and  maintenance ;  on  the  ground  that 
no  notice  was  given  to  the  parish  to  be  charged,  of  the 
inquiry  into  the  settlement 


(a)  See  R.  v.  Wyhes,  2  Andr.         (6)  Since  reported,  a$tie,  p.  9. 
238  ;  S.  C.  2  Bott  819.  (c)  Sect.  63. 
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But  it  appears  to  me,  that  the  principle  requiring  notice        1848. 
to  be  given  to  the  party  of  every  proceeding  by  which  he       ex  parte 
may  be  charged,  does  not  apply  to  orders  of  removal ;  and    Monkleigh. 
that  an  order  adjudicating  the  settlement  of  a  confined 
lunatic  is,  in  this  respect,  to  be  classed,  with  orders  of 
removal. 

Under  the  8  &  9  Vict.  c.  126,  8.  62,  parishes  affected  by 
an  order  of  payment  of  maintenance  may  appeal  against 
the  same  as  if  it  were  a  warrant  of  removal,  and  all  the 
rights  and  obligations  incident  to  an  appeal  against  an 
order  of  removal,  attach  to  an  appeal  against  such  an  order 
for  payment  of  maintenance.  The  appeal,  therefore,  appears 
to  be  contemplated  as  the  time  for  trial  in  this  case,  as  well 
as  in  cases  of  orders  of  removal. 

This  view  is  confirmed  by  the  provision  in  sect  59  for 
notice  to  the  clerk  of  the  peace  of  the  county,  where  the 
settlement  cannot  be  discovered,  and  an  order  for  mainte-^ 
nance  on  the  county  is  proposed :  whereas  no  such  notice 
is  stated  to  be  required  in  case  of  an  order  for  maintenance 
on  a  parish. 

The  remedy,  therefore,  was  by  appeal,  and  a  certiorari 
ought  not  to  be  granted. 

Rule  refused  (a). 

(a)  See  sect.  60,  where  an  ap-  tif^ation,  dispute,  or  appeal  as  to 

peal  in  which  the  adjudication  the  pariih  in  which  a  pauper  hmaiio 

of  settlement  may  be  called  in  is  settled'*  the  guardians,  &c.  of 

question,  is  obviously   contem-  the  parish  interested  may  have 

plated ;  for  it  enacts,  '*  that  in  access  to  the  pauper  lunatic, 
every  case  of  an  inquiry,  inves- 
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1S4S. 

JOHES  f7.    KiKG. 

Wbereaptrtr  J.  HIS  was  E  rule  for  judgment  as  in  case  of  a  nonsuit, 
a  mrr  in  '^^  defendant  had  been  served  personally  with  a  copy  of 
P"""***^       the  writ  of  summonSy  and  not  having  appeared  within  the 


m  order  to  proper  time,  the  plaintiff  had  entered  an  appearance  for 
take  a  step  in  him  according  to  the  statute,  and  delivered  a  declaration. 
^  '"'^fft     '^^  defendant  jdeaded  in  perscMiy  and  issue  was  joined. 


haAonld         Xhe  present  rule,  however,  had  been  obtained  upon  an 

obum  an  oraer  _*__  ._. 


fbrtbe  par-       aflMavit  of  A.  B.,  gentleman,  ^attorney  £ar  the  above  named 
C^ri^flf*   defendant,"  &C. 

the  other  nde 


oftbe  aoDoat.       JUHkr  shewed  cause.     The  defendant  has  conducted  the 
attoniej.  cause  hitherto  in  person,  and  if  he  now  vrishes  to  do  so  by 

^g^^i,  attorney,  he  should  have  given  the  plaintiff  notice  that  he 
^P  ''ffi,  "^  appointed  an  attorney.  It  is  submitted,  that  not  having 
done  so,  the  plaintiff  is  not  bound  to  take  any  notice  of  the 


^rty  3*Sr  present  rule.  In  1  Chit  Archb.  p.  55  (a),  it  is  said,  that 
unless  an  order  for  changing  the  attorney  in  the  progress 
of  the  suit  is  obtained  and  served  on  the  opposite  party,  he 
is  ^^  not  bound  to  take  notice  of  any  proceeding  in  the  name 
of  another  attorney,  unless  such  proceeding  be  sanctioned 
by  a  Judge  or  the  Court^  The  same  rule,  it  is  submitted, 
would  apply  where  the  defendant  appears  in  person,  and 
afterwards  appoints  an  attorney. 

Erle,  J. —  If  a  party  has  appeared  by  attorney,  and 
afterwards  changes  his  attorney,  he  must  give  the  opposite 
party  notice  of  the  change,  in  order  that  they  may  know 
upon  whom  to  serve  notices  and  other  proceedings  in  the 
cause.  But  where  a  party  has  appeared  in  person,  and 
afterwards  takes  a  step  by  attorney,  the  taking  that  step 
seems  to  mc  a  sufficient  notice  to  the  opposite  party  of  the 
appointment  of  the  attorney.  I  am  informed  by  the  Master 

(a)  7th  ed. 


V. 

Kino. 
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that  in  practice  it  is  so  considered,  and  that  no  other  notice  1848. 
18  ordinarily  given.  I  think  that  the  practice  is  reasonable,  Jonm 
and  as  no  authority  has  been  cited  against  it,  the  objection 
must  fail. 

MiUer  then  shewed  cause  on  the  merits. 
Prtnticey  in  support  of  the  rule. 

Rule  discharged,  on  peremptory  undertaking* 


Cz  parte  Ooo&E. 

Ft  H1TEHUR8T  moved  for  a  rule  for  a  mandamus  to  On  a[)plieAtioii 
J.  G.  Fisher,  steward  of  the  manor  of  Sherringham,  in  the  to  inspect  A* 
county  of  Norfolk,  to  allow  one  J.  Cooke  to  inspect  the  ^"^  ™^i"  *^ 

•^  i^  a  manor,  to  a 

Court  rolls  of  the  said  manor,  and  to  take  abstracts  of  the  co|)yhold  in 

wnich  tlie  ap^ 

same;  and  also  to  admit  him,  the  said  J.  Cooke,  as  a  copy-  pUcant claims 
holder  to  a  certain  mansion,  messuages,  lands  and  premises  i^^  affidavit  ' 
within  the  said  manor.  '^  sapport  of 

the  rule  should 

The  affidavits  upoti  which  the  application  was  made,  did  either  stote 

not  state  positively  that  the  applicant  was  entitled  to  the  the  applicant 

lands  in  question ;  but  only  that  he,  the  applicant,  "  verily  entitled*^^ 

believes  that  he  is  legally  or  equitably  entitled  to  a  certain  thereto,  or 

.     \  ,  should  set  oat 

mansion,  messuages,  lands   and  hereditaments,  situate   at  the  title  on 
Sherringham,  in  the  county  of  Norfolk,  and  copyhold  of  big  claim  so 
the  said  manor  or  manors  of  Sherringham  aforesaid"  There  ^  *•  Cof 

<^  may  judge  of 

was  no  statement  of  title,  or  of  any  grounds  upon  which  the  its  reasonable^ 
belief  was  founded.     The  affidavits  shewed  a  demand  and 
refusal  on  the  part  of  the  steward  and  lord  of  the  manor. 

Whitehurst     The  case  of  Rex  v.  T&wer  (a)  shewn  that 

(o)  4  M.  &  S.  162. 

VOL.  V.  E    B  D.    &    Ii« 
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this  IS  I  he  proper  mode  of  proceeding,  where  a  copyholder 
is  refused  access  to  the  Court  rolls.  It  would  be  a  great 
hardship  upon  a  party  claiming  to  be  entitled  to  copyhold 
lands,  if  he  were  not  to  be  allowed  to  inspect  the  Court 
rolls. 


Erle,  J. — The  applicant  should  at  least  swear  positively 
that  he  is  entitled  to  the  copyhold  land  in  question,  or  set 
out  in  his  affidavit  the  title  on  which  he  grounds  his  claim, 
so  that  the  Court  might  see  that  there  is  a  reasonable  foun- 
dation for  it  Here,  however,  he  neither  does  one  nor  the 
other;  but  merely  swears  that  he  ^'believes  that  he  is 
legally  or  equitably  entitled"  to  the  property.  That  is  not 
sufficient,  and  the  rule  must,  therefore,  be  refused. 

Rule  refused  (a). 

{a)  See  Rex  v.  lAtcas,  10  East,  235. 


Pye  v.  Mumford. 


(In  the  full  Court) 
Whereto  J.  HIS  was  an  action  of  trespass,  quare  clausum  fregit, 

trespass  quare  i  /»  •  o    ' 

clausum  fregit,  and  for  laying  dung,  &c.,  upon  the  plaintiff's  land;  to  which 
pleads  thir^  ^^^  defendant  had  pleaded,  fifthly,  that  he  was  seized  in  his 
me'St  ofaT  ht  ^^'"^'^^^  ^  ^^  ^^^  of  and  in  an  adjoining  farm,  and  that  he 
on  the  land       and  those  whose  estate  he  has,  for  thirty  years  next  before 

in  which,  &c.,     .,  ^  *  .      ,  .         „     ,      ,         , 

under  the  ^"6  commencement  ot  the  suit,  have  continually  had  and 
c.^i!8^r  ^'  enjoyed  as  of  right,  &c.,  the  right  and  privilege  to  lay  the 
if  L^lelilf*  n    ^"°&  ^^'^  "P^"  ^^®  '^"^  ^^  4"^'  "°^^*  ^^  ^^s  ^e"  formed 

the  fact  that 

during  part  of  those  thirty  years  the  land  has  been  held  by  a  tenant  for  life,  or  on  any  other 
matter  of  fact  not  inconsistent  with  the  simple  fact  of  enjoyment,  should  reply  it  specially,  and 
not  traverse  the  enjoyment  as  pleaded. 
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into  manure,  and  has  become  in  a  fit  state  to  be  carried.        1848. 
The  plaintiff  by  bis  replication  traversed  the  enjoyment,  ^^ 

upon  which  issue  was  joined.     The  cause  came  on  for  trial     ,,   *• 

MUMFOBIK 

at  the  Suffolk  Spring  Assises,  1847,  when  the  defendant 
having  proved  the  enjoyment  for  thirty  years  next  before 
the  action,  the  plaintiff  proved,  that  during  part  of  those 
thirty  years,  the  land  had  been  held  by  a  tenant  for  life. 
A  verdict  was  entered  for  the  plaintiff  on  all  the  issuesi, 
with  nominal  damages,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  verdict  on  the  issue  on  the  fifth  plea. 
A  rule  nisi  having  accordingly  been  obtained, 

Byles.  Seijt.,  and  G*Malleyy  now  shewed  cause. 

Andrews  and  WorUedgCy  in  support  of  the  rule. 

The  Stat  2  &  3  Wm.  4,  c.  71,  and  the  following  au-* 
thorities,  were  referred  to  in  the  course  of  the  argument ; 
Tichle  v.  Brown  (a) ;  Beasley  v.  Clarke  (b)  ;  Bright  v* 
Walker  (c) ;  Ojiley  v.  Gardiner  (d) ;  Kinhch  v.  Nevile  (e)  \ 
ThibauU  v.  Gibson  (f);  Clayton  v.  Corhy  {g)\  fVright  v. 
fVilUams  (h) ;  and  Bengough  v.  Edridge  (i). 

Cur.  adv.  vult 

Afterwards  (A), 

CoLRRiDOE,  J.,  delivered  the  judgment  of  the  Court — » 
This  was  an  action  of  trespass  quare  clausum  fregit  The 
defendant  pleaded  the  enjoyment  of  a  right  on  the  land  for 

(a)  4  A.  &  E.  369  ;  S.  C.  6  N.  (/)  12  M.  &  W.  S8  ;  S.  C.  ante, 
&  M.  230.  vol.  1,  p.  263. 

(b)  2  Binjf.  N.  C.  705;  S.  C.  ig)  2  Q.  B.  813;  S.  C.  2  6.  & 
3  Scott,  258 ;  5  Dowl.  50.  D.  174. 

(c)  1  Cr.,  M.  &  R.  211 .  (A)  1  M.  &  W.  77. 
id)  4  M.  &  W.  496.  (f)  1  Sim.  173. 

(e)  6  M.  &  W.  795.  (it)  In  Hilary  Vacation,  1848. 

E    B    2 
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1848.       thirty  years,  under  the  first  section  of  2  &  3  Wm.  4,  c.  71« 
p^^         The  plaintiff,  by  his  replication,  traversed  the  enjoyment 
^^   ^'  On   the   trial    the   defendant   proved  the   enioyment  for 

thirty  years  next  before  the  action;  in  answer  to  which 
the  plaintiff  proved,  that  during  part  of  those  thirty  years 
the  land  had  been  held  by  a  tenant  for  life.  The  ques- 
tion is,  whether  the  plaintiff  was  at  liberty  to  do  so,  or 
whether  he  ought  to  have  replied  that  fact  specially.  By 
section  7  it  is  plain,  that  the  time,  during  which  the  tenancy 
for  life  subsisted,  is  to  be  left  out  in  computing  the  thirty 
years;  and  the  defendant,  if  the  point  be  properly  raised 
by  the  pleadings,  must  shew  an  enjoyment  for  thirty  years 
ejcclusivc  of  that  time,  either  subsequent  to  that  time,  or 
partly  prior  and  partly  subsequent.  This  was  established 
in  Clayton  v.  Corby  (a).  Whether  the  point  was  properly 
raised  depends  on  the  fifth  section,  which  enacts,  "that  in 
all  pleadings  to  actions  of  trespass,  and  in  all  other  pleadings 
wherein  before  the  passing  of  this  act,  it  would  have  been 
necessary  to  allege  the  right  to  have  existed  from  time 
immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment 
thereof  as  of  right  by  the  occupiers  of  the  tenement,  in 
respect  whereof  the  same  is  claimed  for  and  during  such  of 
the  periods  mentioned  in  this  act  as  may  be  applicable  to 
the  case,  and  without  claiming  in  the  name  or  right  of  the 
owner  of  the  fee,  as  is  now  usually  done ;  and  if  the  other 
party  shall  intend  to  rely  on  any  proviso,  exception,  in- 
capacity, disability,  contract,  agreement,  or  other  matter 
hereinbefore  mentioned,  or  on  any  cause  or  matter  of  fact 
or  of  law,  not  inconsistent  with  the  simple  fact  of  enjoy- 
ment, the  same  shall  be  specially  alleged  and  set  forth  in 
answer  to  the  allegation  of  the  party  claiming,  and  shall 
not  be  received  in  evidence  on  any  general  traverse  or 
denial  of  such  allegation."  Now  the  tenancy  for  life  is 
clearly  "a  matter  of  fact,  not  inconsistent  with  the  simple 

(a)  2  Q.  B.  S13. 
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fact  of  enjoyment;"  and,  therefore,  if  it  be  an  answer  to        1848. 
the  defendant's  plea,  it  is  plain  that,  by  the  express  words 
of  the  fifth  section,  it  ought  to  be  replied,  and  cannot  be 
received  in  evidence  on  the  traverse  taken.     Whether  it  be 
an  answer  to  the  plea  depends  upon  the  sense  in  which 
that  plea  is  to  be  read.     If  the  plea  asserts  thirty  years' 
enjoyment  computed  as  the  seventh  section  directs,  that  is, 
exclusive  of  tenancies  for  life,  &c. ;  then  the  statement  of  a 
tenancy  for  life  would  obviously  be  no  answer  to  the  plea, 
for  the  plea  has  already  excluded  the  time  of  such  tenancy. 
The  plaintiff,  in  such  case,  could  not  rely  on  the  tenancy 
for  life ;  and,  therefore,  need  not,  and  could  not,  reply  it. 
If,  on  the  other  hand,  the  plea  is  to  be  read  as  prima  facie, 
asserting  an  enjoyment  for  the  actual  thirty  years  next 
before  the  action,  counted  in  the  ordinary  manner;  then  the 
tenancy  for  life  during  a  part  of  that  time  would  be  primd 
facie  an  answer  to  the  plea,  and  would  be  relied  on  by  the 
plaintiff,  and  ought  to  be  replied.     The  defendant  would 
then  be  driven  to  rejoin,  either  denying  the  tenancy  for  life, 
or  in  some  form  asserting  an  enjoyment  for  thirty  years, 
exclusive  of  the  time  of  that  tenancy.     It  is  said  that  such 
a  rejoinder  as  last  mentioned  would  be  a  departure  from 
the  plea,  because  to  make  it  consistent  with  the  plea,  the 
sense  first  supposed  must  be  given  to  the  plea,  and  then 
the  replication  would  be  unnecessary;  whereas  the  sense 
secondly  supposed  is  the  only  one  which  calls  for  a  replica- 
tion.    The  Court,  in  Clayton  v.  Corby  {a)  said,  that  "  the 
thirty  years  alleged  in  the  plea  will  be  the  thirty  years 
actually  or  constructively  next  before  the  commencement 
of  the  suit,  according  as  the  plaintiff  shapes  his  replication.'' 
We  think  this  to  be  the  true  construction  of  the  plea.    The 
defendant  cannot  be  supposed  to  know  the  plaintifTs  title, 
or  to  be  cognizant  of  any  tenancy  for  life ;  he  may  well 
intend  to  set  up  thirty  years'  enjoyment  actually  next  before 
the  action ;  but  when  he  is  informed  by  the  plaintiff's  repli- 

(a)  2  Q.  B.  825. 
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1848.        cation  that  a  tenancy  for  life  existed,  he  may  well  prepare 
^^J~^     to  establish  an  enjoyment  for  thirty  years  constructively. 
».  The  words  of  the  plea  are  large  enough  for  either  case,  and 

the  second  sense  put  on  them  by  the  rejoinder  is  in  the 
nature  of  a  new  assignment  It  is  true  that  a  new  assign- 
ment proceeds  on  the  supposition  that  the  other  party  has 
mistaken  the  meaning  of  the  previous  pleading;  and,  doubt- 
less, any  new  assignment,  which  enlarges  and  goes  beyond 
the  previous  pleading  of  the  same  party,  is  bad.  The  re- 
joinder, therefore,  in  such  a  case  as  the  present,  cannot  be 
taken  as  being  strictly  a  new  assignment:  it  would  be  a 
departure,  and  contrary  to  the  rules  of  pleading.  But  it 
would  be  necessary,  and  therefore  good  by  force  of  the 
statute,  if  we  are  right  in  saying  that  the  statute  requires 
that  a  tenancy  for  life  should  be  specially  replied.  No  other 
view  of  the  pleadings  would  put  the  parties  on  equal  terms, 
nor  meet  the  plain  intention  of  the  Legislature,  collected 
fix>m  the  words  of  the  fifth  and  seventh  sections  of  the  act 
Some  argument  was  raised  in  respect  of  the  word 
**  hereinbefore"  used  in  the  fifth  section ;  but  it  is  not 
necessary  to  consider  this,  for  that  word  is  not  applicable 
to  the  subsequent  words,  "  matter  of  fact  not  inconsistent 
with  the  simple  fact  of  enjoyment,"  on  which  our  judgment 
turns. 

We  are,  therefore,  of  opinion  that  the  evidence  was  im- 
properly received,  and  that  the  nile  ought  to  be  absolute  to 
enter  a  verdict  for  the  defendant  on  the  fifth  plea;  but, 
under  the  circumstances,  we  think  that  the  plaintifi^  ought 
to  be  at  liberty  to  amend  on  payment  of  costs,  and  that  a 
new  trial  ought  to  be  granted. 

Rule  accordingly. 
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Holt  and  Another,  Assignees,  &c.  v.  Kershaw. 

jTm.  ugh  Hill  moved  on  behalf  of  the  assignees  of  the   A  warrant  of 
defendant,  for  a  rule  calling  upon  the  plaintifls  to  shew  JlJ^^in" 
cause  why  the  judgment  signed  upon  a  warrant  of  attorney  J^®  foHowing 
in  this  case,  and  all  subsequent  proceeding  thereon,  should  "  Signed," &c., 

**  by  the  said 

not  be  set  aside  for  irregularity,  on  the  ground  that  there  j.  k.,  in  the 
was  no  sufficient  attestation  of  the  warrant  under  the  statute.  ^^^x° 
The  warrant  of  attorney  was  dated  the  3rd  of  July,  1 847,  ®°®  °^  '^®  . 

,  /  *^  attorneys  of 

and  the  attestation  was  in  the  following  form : — "  Signed,  her  Majesty's 
sealed,  and  delivered,  being  first  duly  stamped,  by  the  said  Queens  Bench 
James  Kershaw,  in  the  presence  of  William  Keating  Taylor,  JJer^^'^i"' 
one  of  the  attorneys  of  her  Majesty's  Court  of  Queen's  tomey  on 

T>        ,  Tirr  .  1  ,    ,    ,^    .   7         .,    behalf  of  the 

Bench  at  Westminster,  and  attorney  on  behalf  of  the  said  said  J.  K.» 
James  Kershaw,  expressly  named  by  him,  and  attending  ^'^byhim, 
at  his  request,  to  inform  him,  and  I  did  inform  him,  of  the  m»^  attending 

^  ^  at  his  request 

nature  and  effect  of  the  above  written  warrant  of  attorney  to  inform  him, 
before  the  same  was  executed  by  him,  and  I  declare  myself  inform  him, 
to  be  the  attorney  for  the  same  James  Kershaw,  W.  Keating  ^^  effect"of 
Taylor.''  **>!  »bove 

.  .  .  ....  wntten  war- 

It  is  submitted  that  this  attestation  is  insufficient.     The  rant  of  attorney 

Deiore  the 

Statute  1  &  2  Vict.  c.  110,  s.  9,  says,  that  the  attorney  game 


was 


"shall  subscribe  his  name  as  a  witness  to  the  due  execution  J^",^i^ 
thereof,  and  thereby  declare  himself  to  be  attorney  for  the  declare  myself 
person  executing  the  same,  and  state  that  he  subscribes  as  attorney  for 
such  attorney."     Here  there  is  no  statement  that  he  sub-  w.^T."    * 
scribes  as  such  attorney.     [JFrfe,  J. — He  declares  himself  ^fW  suf- 
to  be  the  attorney  for  the  person  executing  the  warrant, 
and  eo-instanti,  he  signs  the  attestation.]     It  is  submitted 
that  the  language  of  the  statute  is  plain,  and  should  be 
strictly  followed ;  and  that  an  equivalent  for  the  attestation 
required  by  the  statute  should  not  be  allowed.     In  Everard 
V.   Poppletan  (a),  a   warrant  of  attorney    was   attested   as 

(a)  5  Q.  B.  181 ;  S.  C.  1  D.  &  M.  322. 
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1848.       follows : — "  Signed,"  "  by  the  above  named  G.  C.  P.,  in 

Holt        ^^®  presence  of  us,  of  whom  the  said  J.  H.  S.  is  the  attorney 

and  Another   expressly  named  by  him,  and  acting  at  his  request,  and  by 

buHAw.     whom  the  above  vmtten  warrant  of  attorney  was  read  over, 

and  the  nature  and  effect  thereof  explained,  to  the  said 

G.  C.  P.  before  the  execution  thereof  by  him."     Signed 

**  J.  H.  S.,  attorney,  Leeds.    J.  R.,"  and  the  attestation 

was  held  insufficient  for  want  of  a  statement  that  J.  H.  S. 

subscribed  as  attorney  for  G.  C.  P.     Lord  Denmariy  in 

delivering  judgment,  there  says  (a),  ^'  I  should  like  to  see 

the  words  of  the  statute  always  literally  followed ;  nothing 

is  more  unfortunate  than  a  disturbance  of  the  plain  language 

of  the  Legislature  by  the  attempt  to  use  equivalent  terms." 

{ErUy  J. — The  statute  requires  that  in  the  subscription 

the  attorney  "  shall  declare  himself  to  be  attorney  for  the 

person  executing  the  same,  and  state  that  he  subscribes 

as  such    attorney."      In    the    case    cited,    the    objection 

was,  that  he  did  not  expressly  declare  himself  to  be  the 

attorney.     Here  he  says,   "  I   declare   myself  to  be  the 

attorney  for  the  same  James  Kershaw ;"  and  immediately 

after  comes  his  signature.     Does  he  not,  therefore,  at  the 

moment  he  subscribes  the  warrant,  state  that  he  does  so  as 

such  attorney  ?     I  have  considered  this  question  very  fully 

on  different  occasions;  and  I  have  satisfied  myself  that  the 

meaning  of  the  Legislature  is,  that  the  attorney,  at  the 

moment  of  signing  the  attestation,  should  declare  himself 

to  be  the  attorney  of  the  party  in  the  transaction,  and  that 

he  signs  it  as  such;  and  the  question  in  each  particular 

case  is,  does  this  sufficiently  appear  to  have  been  done.] 

LawndeSy  amicus  curiae,  referred  to  Letvis  v.  Lord  Ken- 
sington  (li). 

Erle,  J. — I  have  had  occasion  very  recently  to  look  at 
that  case,  and  I  fully  concur  in  the  decision  there  come  to. 

(a)  5  Q.  B.  184. 

(6)  Ante,  vol.  3,  p.  637 ;  S.  C.  2  C.  B.  463. 
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The  attestation  in  that  case  ^as,  " signed,"  &c.,  "in  the        1848. 
presence  of  H.  Whitaker,  attorney  for  the  said  Lord  Ken-        jj^j^ 
sington,  expressly  named  by  him,  and  attending  at   his    wad  Another 
request;"  and  the  Court  of  Common  Pleas  held  that  that     Kershaw. 
was  a  sufficient  allegation   that  he  was  the  attorney  of 
Lord  Kensington  in  the  business.     So  here  it  is  "  signed," 
Ac.,  •*  in  the  presence  of  W.  K.  Taylor,  one  of  the  at- 
torneys of,**  &c,  "  and  attorney  on  behalf  of  the  said  James 
Kershaw,  expressly  named  by  him,  and  attending  at  his 
request,"  &c. ;  and  I  think  that  is  a  sufficient  declaration 
that  he  was  the  attorney  employed  by  Kershaw  in  the 
transaction.     In  the  case  cited,  the  attestation  continued: 
"  I  hereby  subscribe  myself  to  be  the  attorney  for  him," 
which  was  held  to  be  equivalent  to  the  allegation  that  he 
subscribed  "  as  such  attorney."     Here  the  words  are,  "  and 
I  declare  myself  to  be  the  attorney  for  the  same  James 
Kershaw,  ^^.  K.  Taylor;"  which  I  think  are  to  the  same 
effect.     I  am,  therefore,  of  opinion  that  this  attestation 
substantially  complies  with  the  requisitions  of  the  statute, 
and  that  no  rule  ought  to  be  granted  (or). 

Rule  refused  (A). 

(a)  See  PhilHps  v.  Qibbs,  ante,  point  obtained  a  rule  nisi  to  re- 

vo\,  4,  p.  276.  strict  the  levy  to  the  sum  due, 

(6)  Hugh   Hill    then  objected  and  to  pay  over  the  surplus  to 

that  execution  had  issued  for  a  the  assignees, 
larger  sum  than  was  warranted         See  the  following  case, 
by  the  defeazance,  and  upon  this 
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Gay  v.  Hall  (a). 

A  RULE  had  been  obtaiDed  in  Trinity  Term  last,  calling 
upon  the  plaintiff  to  shew  cause  why  the  warrant  of  attorney 
herein,  the  judgment  signed  thereon,  and  all  subsequent 
proceedings  should  not  be  set  aside. 

It  appeared  upon  the  affidavits  that  the  defendant  had 
married  the  plaintiff's  daughter.  That  she  had  had  children 
by  a  former  husband,  and  that  certain  goods  and  furniture 
had  been  vested  in  trustees  for  the  benefit  of  those  children, 
but  that  the  trustees  had  refused  to  act.  That  the  plaintifl^s 
daughter,  shortly  after  her  marriage  with  the  defendant, 
died.  That  the  goods  and  furniture  being  in  the  possession 
of  the  defendant  at  the  time  of  her  death,  the  plaintiff, 
with  whom  the  children  were  living,  and  by  whom  they 
were  being  brought  up,  took  away  part  of  the  goods,  but 
permitted  the  rest  to  remain  in  the  possession  of  the 
defendant  on  his  giving  a  warrant  of  attorney.  That 
accordingly,  in  the  month  of  March,  in  the  present  year, 
the  defendant  gave  the  plaintiff  a  warrant  of  attorney, 
the  attestation  to  which  was  in  the  following  form : — 
"  Signed,  sealed,  and  delivered  by  the  said  Henry  Hall  in 
my  presence,  and  I  declare  myself  to  be  the  attorney  for 
the  said  Henry  Hall,  and  that  I  subscribe  as  such  attorney, 
Geo.  Overton,  solicitor,  Merthyr.''  It  appeared  that  the 
warrant  of  attorney  was  under  seal,  and  was  dated  on  the 
18th  of  March,  1848,  and  that  the  defendant's  goods  had 
been  seized  under  an  execution  upon  a  judgment  thereon 
in  May  in  the  present  year. 

Wilks  now  shewed  cause.     The  first  objection  that  is 

(a)  This  case  was  decided  in  Michaelmas  Term,  1848,  but  may  be 
here  conveniently  inserted.     See  the  foregoing  case. 


The  attestation 
to  a  warrant 
of  attorney 
was  as  follows : 
*«Sigtaed, 
sealM,  and 
delivered  by 
the  said  H.  H., 
in  my  presence, 
and  1  declare 
myself  to  be 
the  attorney 
for  the  saia 
H.  H.,  and 
that  I  sub- 
scribe as  such 
attorney, 
O.  O.,  soli- 
citor. •»     Heid 
sufficient 

"Where  goods 
were  vested 
in  trustees  for 
the  benefit  of 
infants,  but 
tho  trustees 
declined  to 
act,  and  the 
grandmother 
of  tho  infants 
with  whom 
they  were 
living,  took 
away  part  of 
the  goods,  but 
permitted  tho 
rest  to  remain 
in  the  posses- 
sion of  the 
stepfather,  on 
his  giving  a 
warrant  of 
attorney;  the 
Court  refused 
to  set  asido 
the  warrant 
of  attorney, 
on  the  ground 
of  want  of 
consideration. 
Semblct  that 
the  Court  will 
not  set  aside 
a  warrant  of 
attorney  upon 
motion,  even  K  a  total  want  of  consideration  appears. 


V, 

Hall. 
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made  against  this  warrant  of  attorney  is,  that  it  is  not  1848. 
stated  in  the  attestation  that  the  attorney  signing  it  was  Gay""^ 
expressly  named  by  the  defendant  and  attending  at  his 
request  to  inform  him  of  the  nature  thereof;  and  it  is  sub- 
mitted that  it  is  not  necessary  that  it  should  do  so.  The 
Stat  1  &  2  Vict  c.  110,  s.  9,  enacts,  "  that  no  warrant  of 
attorney,"  &c.,  "  given  by  any  person,  shall  be  of  any  force 
unless  there  shall  be  present  some  attorney  of  one  of  the 
superior  Courts  on  behalf  of  such  person,  expressly  named 
by  him  and  attending  at  his  request,  to  inform  him  of  the 
nature  and  effect  of  such  warrant  of  attorney,"  &c,  "before 
the  same  is  executed."  That  is  what  is  to  be  done,  then 
comes  what  is  to  be  staled  in  the  warrant  of  attorney ; 
"  which  attorney  shall  subscribe  his  name  as  a  witness  to  the 
due  execution  thereof,  and  thereby  declare  himself  to  be 
attorney  for  the  person  executing  the  same,  and  state  that 
he  subscribes  as  such  attorney."  It  cannot  be  necessary  to 
go  further  than  the  statute.  A  warrant  of  attorney  is  an 
instrument  recognised  by  the  common  law  of  the  land  and 
would  be  valid  without  any  attestation  whatever,  but  for 
the  act  of  Parliament  It  cannot,  therefore,  be  necessary 
that  he  should  state  in  the  attestation  more  than  is  required 
by  the  act  of  Parliament  Another  objection  is,  that 
there  was  no  consideration  for  the  warrant  of  attorney. 
[He  submitted  that,  on  the  facts  as  they  appeared  in  the 
affidavits,  a  sufficient  consideration  existed.]  But  even  if 
the  Court  were  of  opinion  that  there  was  no  consideration, 
they  would  not  set  aside  the  warrant  of  attorney  on  that 
ground.  No  case  has  gone  so  far  as  to  decide  that  the 
want  of  consideration  is  a  ground  for  setting  aside  a  war- 
rant of  attorney.  The  cases  on  this  subject  will  be  found 
collected  in  2  Chit,  Arch.  860,  8th  ed.  The  present  war- 
rant of  attorney  is  under  seal,  and  the  general  rule  is  that 
no  consideration  is  necessary  to  support  an  instrument 
under  seal.  If  the  present  application  were  granted,  in 
every  action  in  which  a  warrant  of  attorney  is  given,  the 
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defendaiit  might  afterwards  pat  the  plaintiff  apon  proving 
bis  cause  of  action  (a^ 

GreaveSy  in  soj^wrt  of  the  role.  The  intention  of  the 
act  in  requiring  an  attestation  was  that  the  Court  should 
be  enabled  to  see  on  the  fiice  of  the  document  that  the 
requisitions  of  the  statute  have  been  complied  with.  Of 
the  numerous  cases  decided  on  this  subject,  not  one  can  be 
found  in  which  an  omission  like  the  present  has  occurred* 
In  EUmgtan  y.  HoOand  (b),  Hlbbert  ▼.  Burton  (c\  and 
JSverard  ▼.  Poppleton  (d),  which  were  all  cases  of  insuf- 
ficient attestations,  the  words  ^'expressly  named  bj  him/' 
were  yet  to  be  found.  [He  referred  also  to  Hoh  and 
Another  ▼•  Kershaw  (e)  ]•  As  to  the  other  point,  it  is 
submitted  that  there  must  be  a  good  consideration  for  a 
warrant  of  attorney,  and  that  if  none  exists  the  Court  will 
set  it  aside  on  motion.  Tlie  warrant  of  attorney  Ls  in 
many  cases  substituted  for  the  action  itself.  An  action 
cannot  be  supported  without  a  consideration  for  the  de- 
fendant's promise,  how  then  can  the  warrant  of  attorney  ? 
There  is  no  express  authority  on  the  subject  He  referred 
to  2  Chit.  Arch.  PracL  860,  8th  ed. 

Cur.  adv.  vult 


Pattbson,  J.,  afterwards  delivered  judgment  (f). 
This  was  a  rule  to  set  aside  a  warrant  of  attorney,  the 
judgment  signed  thereon,  and  all  subsequent  proceedings. 


(a)  There  was  also  a  third  point 
argaed,  namely,  whether  the  de- 
fendant had  in  fact  expressly 
named  the  attesting  attorney 
within  the  meaning  of  the  act 
of  Parliament ;  but  as  this  point 
turned  principally  upon  the  con- 
tradictory statements  in  the  affi- 
davits, the  argument  on  both 
sides,  as  well  ^B  the  judgment. 


is  omitted. 

(b)  19  M.  &  W.  659;   S.  C. 

1  DowL  643,  N.  S. 

(c)  10  M.  &  W.  678  ;   S.  C. 

2  Dowl.  434,  N.  S. 

((2)  5  a  B.  181  ;  S.  C.  1  D.  & 
M.  322.  See  Lewis  v.  Lord  Ken- 
sington, ante,  vol.  3,  p.  637. 

(e)  Since  reported,  ante,  p.  419. 

(/)  In  Michaelmas  Term,  1848. 
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There  were  two  objections  raised  to  the  warrant  of  attorney ;        1848. 
first,  that  the  form  of  the  attestation  was  insufficient ;  and         q^ 
secondly,  that  there  was  no  consideration   for  its  being        ^ 
given. 

The  attestation  is  confined  to  the  words  of  the  statute. 
It  says,  "  Signed,  sealed,  and  delivered  in  my  presence, 
and  I  declare  mvself  to  be  the  attorney  for  the  said  Henry 
Hall,  and  that  I  subscribe  as  such  attorney,  Geo.  Overton, 
solicitor  ;**  but  it  does  not  say  anything  about  his  being 
expressly  named  by  the  defendant  or  attending  at  his 
request,  and  it  was  contended  that  it  should  have  done  so. 
On  the  argument  no  case  was  cited,  nor  have  I  been  able 
to  find  any,  in  which  it  has  been  held  necessary  that  any 
such  statement  should  be  inserted  in  the  attestation, 
although  in  some  of  the  cases  the  Court  seems  to  have 
approved  of  their  inbcrtion. 

On  looking  at  the  words  of  the  act,  they  only  require 
that  the  '^  attorney  shall  subscribe  his  name  as  a  witness  to 
the  due  execution  thereof,  and  thereby  declare  himself  to 
be  attorney  for  the  person  executing  the  same,  and  state 
that  he  subscribes  as  such  attorney  ;*'  and  I  think  that 
I  am  bound  by  these  words,  and  ought  not  to  exact  that 
more  should  be  stated  than  the  act  itself  requires.  I  am, 
therefore  of  opinion  that  the  attestation  in  this  case  is 
sufficient. 

Then  comes  the  second  question,  namely,  whether  there 
was  any  consideration  for  this  warrant  of  attorney,  and 
if  not,  whether  that  is  a  ground  for  setting  it  aside.  I 
cannot  find  any  case,  nor  was  atiy  cited  in  the  argument, 
to  shew,  that  a  want  of  consideration  will  vitiate  a  warrant 
of  attorney.  There  are,  undoubtedly,  cases  in  which  war- 
rants of  attorney  have  been  set  aside  for  defective  con- 
sideration, such  as  fraud,  illegality,  &c. ;  but  none  in  which 
mere  want  of  consideration  has  been  held  sufficient  There 
is  one  case  where  a  man  having  executed  a  warrant  of 
attorney  to  a  fnend  to  whom  he  was  not  indebted,  a  question 
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arose  whether  that  was  not  void ;  but  it  was  not  a  question 
whether  he  himself  might  avoid  it,  but  whether  his  creditors 
could.  Therefore,  if  this  were  a  case  where  there  was  a  total 
v^ant  of  consideration,  I  should  have  had  some  difficulty  in 
setting  it  aside  on  that  ground;  but  it  is  not  necessary  to 
decide  that  point,  for  under  the  particular  circumstances 
of  this  case,  I  am  of  opinion,  that  although  there  was  no 
consideration  on  which  the  plaintiff  could  have  sued  the 
defendant,  still  there  was  sufficient  colour,  for  giving  the 
warrant  of  attorney,  to  prevent  me  from  interfering  to  set 
it  aside. 

The  rule  must,  therefore,  be  discharged,  and  with  costs. 


Rule  discharged,  with  costs. 


Reqina  V,  Justices  of  Cheshire. 


(Kermincham  v.  Lower  Withington.) 

Where  a  party  A   RULE  had  been  obtained  in  Michaelmas  Term  last, 

opposes  a  rule  calling  upon  the  overseers  of  the  township  of  Lower  With- 

to'^wtriffht^  ington,  in  the  county  of  Chester,  to  shew  cause  why  they 

sessions,  who  should  not  pay  to  the  appellants  the  costs  of  and  consequent 

have  wrongly  .,,.  •/» 

decided  a  upon  thcir  application  to  this  Court  for  a  writ  of  manda- 

favour,  he  will    ^i^s,  and  of  the  return  made  thereto,  and  the  costs  of  this 
ZS^p.j      application  for  them, 
the  costs  Of  the       The  facts,  as   they  appeared  upon  the  affidavits,    were 

mandamus ; 

unless, perhaps,  shortly  these:    An  appeal  against  an  order  of  removal,  in 
wrongly  do"      which  the  overseers  of  Kermincham  were  appellants  and 

cided  by  the 
Court  itself, 
uninfluenced 
by  any  im- 
proper objec- 
tion on  his 
part. 

On  an  application  for  a  rule  for  the  payment  of  such  costs,  it  is  not  necessary  that  a  demand 
of  the  costs  from  the  opposite  party  should  have  been  previously  made. 


the  overseers  of  Lower  Withington  were  respondents,  came 
on  for  trial  at  the  Epiphany  Quarter  Sessions,  1847,  for 
the  county  of  Chester,  holden  by  adjournment  at  Knuts- 
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ford.  It  appeared  that  the  quarter  sessions  begin  at 
Chester,  and  are  held  afterwards,  by  adjournment,  at 
Enutsford,  for  the  northern  division  of  the  county.  The 
respondents  objected  to  the  notice  of  appeal  that  it  was 
given  for  the  sessions  to  be  holden  at  Chester,  and  con- 
tended that  it  ought  to  have  stated  that  it  was  given  for 
the  adjourned  sessions  at  Enutsford.  The  sessions  enter- 
tained the  objection,  and  refused  to  hear  the  appeal*  In 
Hilary  Term,  1847,  the  appellants  obtained  a  rule  nisi  for 
a  mandamus  to  compel  the  sessions  to  enter  continuances 
and  hear  the  appeal :  against  which  the  respondents  shewed 
cause  in  Trinity  Term  in  the  same  year ;  when  the  Courts 
in  the  absence  of  any  evidence  to  shew  that  the  practice  of 
the  sessions  required  the  notice  in  a  di£Ferent  form  to  the 
one  used,  made  the  rule  absolute  (a).  The  appeal  had  since 
been  tried,  and  the  order  of  removal  was  quashed.  The  pre- 
sent rule  was  then  obtained.  It  did  not  appear  upon  the 
affidavits  in  support  of  the  rule,  whether  any  demand  of  the 
costs  of  the  mandamus  had  beeu  made  upon  the  respondents. 


1848. 


Begina 

V, 

Justiceg  of 

CHBSHiaE. 


Pashley  now  shewed  cause.  Although  the  general  rule 
may  be  that  the  costs  of  a  mandamus  follow  the  event,  the 
Court  will  not  visit  a  party  with  costs  who  merely  comes 
here  to  support  a  judgment  of  the  Court  below  in  his 
&vour.  Where  the  judgment  of  the  Court  below  has  been 
pronounced  in  favour  of  a  party,  he  ought  not  to  be  bound 
to  decide  upon  the  validity  of  it,  at  the  peril  of  being  visited 
with  costs  in  case  of  failure.  The  case  might  be  different 
supposing  the  unsuccessful  party  were  trying  to  reverse  the 
decision  of  the  Court  below.  In  Regina  v.  The  Sheriff  of 
Middlesex  (6),  on  execution  of  an  inquiry  under  a  Railway 
Act,  the  sheriff  stopped  the  case  on  a  prehminary  objection* 
A  rule  was  obtained,  calling  on  the  sheriff  to  shew  cause 


(a)  See  Bjeg,  v.  Justices  qf  Suffolk,  ante,  vol.  4,  p.  628. 
(6)  5  Q.  B.  365. 
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Jtutioesof 
CHEsmut* 


why  a  mandamus  should  not  issue  directing  him  to  proceed 
with  the  inquiry.  Counsel  instructed  by  the  Railway 
Company,  who  had  succeeded  before  the  sheriff,  opposed 
the  rule ;  but  a  mandamus  issued  and  was  obeyed.  On 
motion  for  the  costs  of  the  mandamus  to  be  paid  by  the 
company,  it  was  objected,  that  not  being  immediate  parties 
to  the  rule,  the  company  were  not  liable  to  costs;  and  the 
Court  held,  that  at  all  events,  they  could  not  be  subjected 
to  costs  for  supporting  a  judicial  decision  in  their  favour. 
To  the  same  effect  is  the  case  of  Regina  v.  JuiHces  of  West 
Riding  of  Yorkshire  (a).  In  Regina  v.  The  Justices  of  Ixmr 
don  {b\  where  the  costs  of  the  mandamus  were  allowed 
against  the  successful  party  in  the  Court  below,  the  case  of 
Regina  v.  Sheriff^  of  Middlesex  does  not  appear  to  have  been 
referred  to.  Mr.  Justice  Wightman  there  said,  in  delivei^ 
ing  judgment, — ^*  I  have  had  some  difficulty  in  coming  to 
the  conclusion  that  this  rule  ought  to  be  made  absolute, 
inasmuch  as  the  error  committed  arose  from  a  mistake  of 
the  sessions.  I  do  not,  however,  wish  to  lay  down  any 
general  rule  on  the  subject,  for  the  Court,  in  the  exercise 
of  its  discretion,  must  be  guided  by  the  particular  circum- 
stances of  each  case.**  In  that  case,  the  objection  in  the 
Court  below  was  clearly  frivolous;  and,  therefore,  the  party 
who  had  misled  the  Court  below  into  a  wrong  decision, 
which  rendered  a  mandamus  necessary,  and  who  opposed 
the  mandamus  being  issued,  was  rightly  visited  with  the 
costs  of  the  mandamus.  In  the  present  instance  the  objec- 
tion is  not  clearly  frivolous,  and  the  Court  only  decided  on 
issuing  the  mandamus  afler  argument  and  after  hearing  the 
counsel  in  support  of  the  rule.  There  is  another  answer  to 
this  application.  The  affidavits  should  have  shewn  that  the 
costs  of  the  mandamus  were  demanded  before  putting  the 
parties  to  the  expense  of  this  application. 

(a)  5  Q.  B.  1 ;  S.  C.  3  D.  &  G.      Pashley  cited  the  case  from  2  Car., 
1 70.  Ham.  &  Allen's  New  Sess.  Cases, 

(b)  Since  reported,  9  Q.  B.  41.      56S. 
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Taumsend^  in  support  of  the  rule.  The  objection  to  the 
notice  of  appeal  was  clearly  untenable,  as  Regina  v.  Justices 
of  Suffolk  shews  (a);  and  there  was  no  pretence  for  saying 
that  the  respondents  were  deceived  by  the  notice,  as  they 
appeared  to  take  the  objection  at  the  Knutsford  sessions. 
The  respondents  ought  not,  therefore^  to  have  shewn  cause 
against  the  rule  for  the  mandamus,  and  in  that  case,  pro- 
bably, they  would  not  have  been  subject  to  costs.  Their 
doing  so  was  vexatious^  and  the  Conrt  will  consider  this  as 
a  proper  case  for  inflicting  costs.  In  Regina  v.  The  Jus- 
tices of  Surrey  (A),  it  was  decided  that  where  a  party 
obtains  a  judgment  of  the  sessions  in  his  favour  on  a 
frivolous  objection,  and  afterwards  opposes  a  mandamus 
issuing  to  set  it  right,  the  Court  will  make  him  pay  the 
costs  of  the  mandamus.  As  to  a  demand  of  the  costs  being 
made  before  this  motion  was  made,  there  is  no  rule  or 
practice  that  requires  it.  In  point  of  fact  it  could  not  be 
done,  as  the  costs  cannot  be  taxed  until  this  Court  order 
them  to  be  paid. 


Beoiha 

V. 

Jostieetof 

CHESUIEBi 


WiGHTMAN,  J. — I  think  that  this  case  comes  within  the 
rule,  that,  in  general,  the  costs  must  follow  the  event  of  the 
mandamus.  The  respondents  were  not  misled  by  the  notice 
of  appeal  to  which  they  objected,  for  they  came  to  the 
Knutsford  Sessions  to  take  the  objection.  I  see  nothing  in 
this  case,  therefore,  to  take  it  out  of  the  ordinary  rule ;  and 
unless  there  were,  according  to  the  cases  which  have  been 
cited,  the  costs  must  follow  the  event.  I  think  it  is  right 
they  should  do  so  in  all  cases,  unless  there  be  special  cir- 
cumstances which  would  render  the  application  of  the  rule 
unjust;  such,  perhaps,  as  where  the  matter  is  wrongly 
decided  by  the  Court  itself,  uninfluenced  by  any  improper 
objection  by  the  party  in   whose  fiivour  it  is  decided. 

(a)  Ante,  vol.  4,  p.  62S.  Reg.  v.  The  Overseers  qf  Oxted, 

(6)  Since  reported,  9  Q.  B.  37.      from    2   Car.,    Ham.  &  Allen's 
Townsend  cited    the  caae,  nom»      New  Seas.  Caaea,  357* 
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1848. 


Regtna 

o. 

Justices  of 

Chbshibc. 


Here,  however,  the  objection  which  has  rendered  these 
proceedings  necessary,  was  taken  by  the  respondents 
themselves,  and  they  afterwards  persevere  in  opposing  a 
mandamos  to  set  the  matter  right. 

With  respect  to  the  other  point,  I  am  informed,  by  the 
oflBcer  of  the  Crown  Office,  that  it  is  not  necessary  that 
there  should  be  a  previous  demand  of  the  costs;  that  in 
practice  none  is  ever  made ;  and  that  there  is  no  rule  re- 
quiring an  affidavit  stating  such  a  demand. 


Rule  absolute  (a). 


(a)  See  the  nest  case. 


Regina  v.  The  Justices  of  Cumberland. 


Regina  v.  The  Justices  of  Lancashire  (a). 

A  party,  JIN  the  first  mentioned  case,  a  rule  had  been  obtained  in 

at  the  sessions    Eastcr  Term  last,  calling  on  the  churchwardens  and  over- 

jwtioiTwWch  ^^^  ^^  ^®  P^^'  ^^  ^®  township  of  Ellenborough  and 
turns  out  to  be   Ewanrigg,  in  the  county  of  Cumberland,  to  shew  cause 

ill  founded,  ^^ 

and  resists  an  why  they  should  not  pay  to  the  Whitehaven  Junction 
ama^amos^'  Railway  Company,  the  prosecutors  in  this  prosecution,  or 
to  correct  the     to  their  attorney,  the  costs  of  and  occasioned  by  the  appli- 

error,by  shew-         ,  .  . 

cation  for  the  said  writ  and  consequent  thereon,  the  costs 
of  the  said  writ  and  of  the  return  thereto,  and  the  costs  of 
this  application. 


mg  cause 
against  it, 
is  within 
the  general 
rule  for  the 
payment  of 
the  costs  by 
the  unsuc- 
cessful pacty; 
subject  to 
exceptions 
whicn  the 


(a)  These  cases  were  decided 
in  Trinity  Term,  1848,  but  arc 
here  inserted  on  account  of  their 
reference  to  the  foregoing  case. 


They  are  reported  together,  as 
they  involve  the  same  point,  were 
argued  the  same  day,  and  were 
included  in  the  same  judgment. 


Court  may 

make  in  particular  cases  in  the  exercise  of  their  general  jurisdiction  over  the  costs. 
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It  appeared  upon  the  aflSdavits,  in  support  of  the  rule,        1848. 
that  an  appeal  by  the  Whitehaven  Junction  Railway  Com-       Reoina 
pany  against  a  poor  rate  tnade  by  the  township  of  Ellen-      j    ^'     # 
borough  and  Ewanrigg  upon  the  railway  within  the  town^-  Cumbbrland. 
ship,  came  on  for  trial  at  the  Michaelmas  Quarter  Sessions^ 
1847,  when  the  counsel  for  the  respondents  objected  that 
the  appeal  could  not  be  heard,  because  the  notice  of  appeal 
was  not  properly  signed ;  the  attornies  signing  it,  on  behalf 
of  the  company,  not  having  been  appointed  under  the 
seal  of  the  company.      It  did   not  appear  that  sections 
83  and  90  of  the  company's  act,  7  &  8  Vict.  c.  Ixiv.,  by 
which  the  directors  were  empowered  amongst  other  powers 
to  be  exercised  by  them  "  to  appoint  or  displace  any  of 
the  officers  of  the  company,"  were   brought  specifically 
under  the  notice  of  the  quarter  sessions,  who,  treating 
the  company  as  an  ordinary  body  corporate,  considered 
the  objection   as  a  fatal  one,  and   refused  to  hear  the 
appeal. 

In  Michaelmas  Term,  1847,  the  appellants  came  to 
this  Court  for  a  mandamus  to  compel  them  to  enter  and 
hear  the  appeal.  The  rule  nisi  for  a  mandamus  called  on 
the  justices  to  shew  cause,  but  was  directed  to  be  served 
also  on  the  churchwardens  and  overseers  of  the  respondent 
township.  The  justices  did  not  shew  cause,  but  the 
churchwardens  and  overseers  did;  and  attention  being 
drawn  to  the  terms  of  the  act,  this  Court,  in  Hilary 
Term,  1848,  made  the  rule  absolute  (a).     At  the  Easter 


(a)  Regina  d.  The  Justices  of  Ccmbbrlano. 

This  was  a  mle  for  a  maodamus  to  the  Justices  of  Cumberland  to  ^here  a 
enter  continuances  and  hear  an  appeal  against  an  assessment  of  a  E|^'^.^^  *^t. 
poor  rate»  in  which  the  Whitehaven  Junction  Railway  Company  were  constituting 
appellants,  and    the  overseers    of  the   township  of  EUenborough  a  railway  conu 
".pendent..  ^''ZT' 

It  appeared  that  upon  the  hearing  of  the  appeal,  the  notice  of  rectors  may 

"  appoint  or 
displace  any 
of  the  officers  of  the  company  ;**  the  appointment  of  an  attorney  to  the  company  need  not  be 
under  seal. 

F  F  2 
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1848.  Quarter  SesBions,  the  josdces  proceeded  accordingly  to 
bear  the  appeal,  and  held  that  the  rate  idiould  be  amended, 
and  the  rateable  valoe  of  the  defendants'  property  shoold 

appeal  prored  by  the  appellanta  was  ngned  **  Armistead  and  Moa- 
grore,  attorneys  for  the  above  named  WbitehaTen  Junction  Railway 
Company."  The  respondents  objected  that  the  company  being  a 
corporation  by  act  of  Parliament,  the  appointment  of  the  attorneys 
most  be  prored  under  the  corporate  seal  of  the  company;  and  that 
not  being  done,  the  sessions  decided  in  faronr  of  the  objection,  and 
refosed  to  hear  the  appeal. 

Comlimg  and  RamMhoff  shewed  cause  (Hilary  Term,  1848),  and  re- 
ferred to  the  41  Geo.  3,  c.  23,  s.  4,  requiring  the  notice  of  appeal 
against  an  assessment  to  a  poor  rate  to  be  signed  "  by  the  person" 
**  giving  the  same,  or  his,  her,  or  their  attorney,  on  his,  her,  or  their 
behalf,"  and  cited  Com,  Dig.  tit.  *•  Fraaek,"  (F  13),  and  ArmM  t. 
Tke  Corporaium  of  Poole  (4  M.  &  6.  860;  S.  C.  5  Scott,  N.  R.  741 ; 
2  Dowl.  574,  N.  S.)  as  authorities,  that  in  the  case  of  a  corporation, 
as  the  railway  company  was,  it  was  necessary  that  the  appointment 
of  an  attorney  should  be  under  the  corporation  seal.  They  admitted, 
however,  that  by  the  act  of  Parliament  constituting  this  company 
(7  &  8  Vict.  c.  Ixiv.),  a  parol  appointment  by  the  directors  under  the 
83rd  section,  which  enacts,  "  that  the  directors  shall  have  the 
management  and  superintendance  of  the  affairs  of  the  company," 
and  **  may  lawfully  exercise  all  the  powers  of  the  company,"  &c., 
"  and  amongst  other  powers  to  be  exercised  by  the  directors,"  "  may 
appoint  and  displace  any  of  the  officers  of  the  company,"  &c.,  might 
have  been  sufficient ;  but  they  contended  that  no  appointment  at  all 
having  been  proved,  the  sessions  were  right  in  the  decision  to  which 
they  came. 

[It  not  appearing,  however,  sufficiently  on  the  affidavits  that  this 
latter  objection  was  raised  at  the  sessions] 

Martin  and  Chreig,  in  support  of  the  rule,  were  not  called  upon. 

Wig  HTM  AN,  J. — I  feel  no  difficulty  in  this  case.  The  sessions 
seem  to  have  laboured  under  the  mistake  that  this  corporation  was  in 
all  respects  as  other  corporations,  and  not  under  a  special  act  of  Par- 
liament. It  is  clear,  that  under  the  83rd  section,  the  directors  may 
appoint  the  officers  of  the  company  by  parol,  and  if  so,  that  they 
may  appoint  an  attorney;  and,  indeed,  that  point  is  conceded  by  the 
respondents ;  but  it  is  said  that  no  appointment  at  all  was  proved. 
That  objection,  however,  was  not  taken  at  sessions,  and,  therefore, 
cannot  avail  now.    The  rule  must  be  absolute. 

Rule  absolute. 
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be  reduced  from  170/.  to  501,  and  that  the  respondents        1848. 
should  pay  the  costs  of  the  appeal.  The  present  rule  having       rboina 
been  accordingly  obtained,  ,    J'' 

Jtistiect  of 

CUMBBRLANO. 

CowKng  and  Ramshay  now  shewed  cause.  It  is  sub- 
mitted that  thb  is  not  a  case  in  which  the  Court  wiU 
compel  the  unsuccessful  party  to  pay  the  costs  of  the  man- 
damus. The  application  is  to  the  discretion  of  the  Court 
under  the  1  Wm.  4,  c.  21,  s.  6,  which  enacts,  "  that  in  all 
cases  of  application  for  any  writ  of  mandamus  whatsoever, 
the  costs  of  such  application,  whether  the  writ  shall  be 
granted  or  refused,  and  also  the  costs  of  the  writ,  if  the 
same  shall  be  issued  and  obeyed,  shall  be  in  the  discretion 
of  the  Court,  and  the  Court  is  hereby  authorized  to  order 
and  direct  by  whom  and  to  whom  the  same  shall  be  paid.** 
The  rule  laid  down  in  cases,  like  the  present,  is  that 
wherever  the  Court  below  gives  judgment  in  favour  of  an 
objection,  the  parties  coming  here  to  uphold  the  decision 
of  the  Court  below  in  their  favour,  ought  not  to  be 
visited  with  the  costs,  if  this  Court  should  decide  the  judg- 
ment to  be  erroneous.  In  Regina  v.  The  Sheriff  of  Mid- 
dlesex (a),  which  was  an  application  by  the  prosecutor  for 
the  costs  of  a  mandamus,  which  had  issued  in  a  case  of 
Walker  v.  The  Blacktoall  Railway  Company  (i),  it  appeared 
that  on  the  execution  of  an  inquiry  under  the  railway  act, 
the  sheriff  stopped  the  case  on  a  preliminary  objection ; 
and  a  rule  was  afterwards  obtained,  calling  on  the  sheriff  to 
shew  cause  why  a  mandamus  should  not  issue,  directing 
him  to  proceed  with  the  inquiry;  against  which  counsel, 
instructed  by  the  railway  company,  who  had  succeeded 
before  the  sheriff,  shewed  cause.  The  rule  was  made 
absolute  for  a  mandamus  and  the  writ  was  obeyed.  And 
it  was  held  that  the  company  could  not  be  subjected  to 
costs  for  supporting  a  judicial  decision  in  their  favour. 
Lord  Denman  in  that  case  says  (c),  ^^  we  must  follow  the 

(a)  5  Q.  B.  365.  &  D.  549. 

(6)  3  a  B.  744 ;  S.  C.  3  G.  (c)  5  Q.  B.  366. 
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1848.        general  rule  tbat^  where  a  judicial  decision  has  been  given, 
Reoiva       ^®  party  who  comes  forward  only  to  defend  a  judgment  in 
f*  his  fevoor,  and  which  he  is  entitled  to  suppose  a  right  cme, 

CuMMEMLAMD.  sluill  uot  pay  costs.**  In  that  case  the  preliminary  objec- 
tion turned  partly  upon  the  insufficiency  of  the  precepts 
issued  to  the  sheriff,  and  partly  upon  the  construction  of  the 
company's  act  of  Parliament  Here  the  question  arises 
upon  the  construction  of  the  act  of  Parliament  incorpo- 
rating the  company.  It  is  impossible  for  the  Court  to  make 
any  distinction  as  to  the  degree  of  legal  difficulty  involved 
in  each  case.  It  is  sufficient  if  the  objection  be  bona  6de 
made,  and  involve  a  question  of  law,  to  insure  the  party  in 
whose  &vour  it  is  decided,  and  who  appears  here  to  support 
that  decision,  fix>m  being  visited  with  costs  in  case  this 
Court  be  of  a  different  opinion.  It  may  be  that  if  the 
objection  were  clearly  frivolous,  as  it  was  held  to  be  in  the 
case  of  Regina  v.  The  JuMcet  of  Surrey  (a),  the  Court  will 
visit  the  party  making  it,  and  appearing  to  support  it  on 
an  application  for  a  mandamus,  with  the  costs  unnecessarily 
incurred  through  their  means.  So  in  the  case  of  Regina  v. 
The  Justices  of  London  (A),  where  the  objection  in  sub- 
stance was  that  the  appellants  were  bound  to  treat  the 
notice  of  appeal  as  the  grievance ;  and,  having  allowed  the 
time  to  expire,  could  not  appeal  against  the  subsequent 
removal  But  here  the  objection  could  not  be  deemed  to 
be  frivolous,  turning  as  it  did  on  the  construction  of  the 
terms  of  an  act  of  Parliament ;  and  unless  it  was  so  palpably 
untenable,  that  the  parties  could  not  be  supposed  to  have 
taken  it  bon&  fide,  the  Court  will  not  force  them  to  pay  the 
costs.  To  establish  a  different  rule,  would  be  to  place 
parties  in  extreme  difficulty,  who  cannot  tell  when  they 
may,  with  safety,  defend  the  decisions  of  the  inferior  Court 
in  their  favour. 

(a)  Since  reported,  9  Q.  B.  37.  (6)  Since  reported,  9  Q.  B.  41. 

Cited    in    the    argument    from  Cited    in    the    argument    from 

2  Car.,    Ham.  Sc  Allen's    New  2  Car.,    Ham.  &  Allen's    New 

Seas.  Cases,  357 ;  uonu  Reg,  r.  Sesa.  Cases,  568. 
The  Overseers  of  Oxted, 
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W.  Greig^  m  support  of  the  rule.     Here  the  parties  take       1848. 
an  untenable  objection  in  the  Court  below,  and  mislead  the     begina 
justices,  and  afterwards  come  to  this  Court  and  resist  a    j   ^'    ^^ 
mandamus  to  set  them  right.     It  is  admitted  that  where  CuMiBaLANu. 
there  exists  a  reasonable  difficulty  in  the  construction  of  an 
act  of  Parliament,  the  parties  in  whose  favour  the  decision 
of  the  quarter  sessions  is  given,  ought  not  to  be  visited  with 
costs  for  supporting  that  decision,  although  ultimately  pro- 
nounced by  this  Court  to  be  erroneous.     Here,  however, 
the  matter  was  too  plain  for  argument,  when  the  company's 
act  came  to  be  referred  to,  and  the  rule  for  the  mandamus 
was  made  absolute,  without  the  counsel  in  support  of  the 
rule  being  called  upon.     The  cases  of  Regina  v.  The  Jus- 
tices of  Surrey^  and  Regina  v.  The  Justices  of  London^  are 
express  authorities  in  favour  of  the  rule.    The  appellants 
have  succeeded  in  reducing  the  rate  appealed  against  from 
170/.  to  50/. 

Cur.  adv.  wdt. 


Rboina  v.  The  Justices  of  Lancashire. 

1 N  this  case  a  rule  had  been  obtained,  in  Easter  Term,  For  marginal 
1848,  calling  upon  the  overseers  of  the  parish  of  Ashton- "^^^3^  " 
under-Lyne,  in  the  county  of  Lancaster,  to  shew  cause 
why  they  should  not  pay  to  the  overseers  of  the  poor  of 
the  township  of  Butley,  in  the  same  county,  the  prosecutors 
in  this  prosecution,  or  to  their  attorney,  the  costs  of  and 
occasioned  by  the  application  for  the  writ  of  mandamus  in 
this  cause,  and,  consequent  thereon,  the  costs  of  the  vmt, 
and  the  costs  of  this  application. 

The  sessions  having  refused  to  hear  the  appeal  on  an 
objection  to  the  sufficiency  of  the  notice,  and  a  mandamus 
compelling  them  to  hear  it,  having  been  granted,  (as  re- 
ported, arUey  p.  264),  the  appeal  came  on  for  trial  at  the 
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1848.       Epiphany  SemaaoBy  1848,  and  being  heard  on  the  merits, 
^^jjj^       the  <mler  of  removal  was  qnashed.    Wherei^xxi  the  present 
rule  was  obtained,  asainst  which. 


Towtuoid  now  shewed  cause,  and  referred  to  the  fofe- 
gmng  case  and  the  decisions  there  cited. 

Pashley  was  heard  in  support  of  the  role.  He  referred, 
in  addition  to  the  cases  cited  in  the  argument  in  the  pre- 
ceding case,  to  Regina  ▼.  The  Mayor  of  Newbury  {a),  and 
Begma  ▼.  JuMiiee$  of  Cheshire  (b), 

Cwr.  ado.  rvft. 


WiGHTMAN,  J.,  afterwards  delivered  judgment 

There  were  two  cases  aigued  before  me  this  Term,  The 
Queen  ▼.  The  Jusdcet  of  Cumberland,  and  TTie  Queen  v.  The 
Justices  of  Lancashire^  which  as  they  presented  the  same 
point,  I  have  considered  together.  They  were  applications 
(or  the  costs  of  writs  of  mandamus  to  Courts  of  Quarter 
Sessions,  rendered  necessary  by  decisions,  which  this  Court 
considered  erroneous,  upon  objections,  taken  by  the  parties, 
who  shewed  cause  against  the  rules. 

In  each  case  this  Court  was  of  opinion,  that  the  objection 
taken  in  the  Court  below  was  clearly  ill  and  ought  not  to 
have  prevailed;  though  it,  perhaps,  could  hardly  be  said, 
that  they  were  merely  frivolous. 

Each  party  relied  upon  a  separate  rule  of  practice  with 
respect  to  costs  as  applicable  to  his  case. 

In  support  of  the  application  for  the  costs,  the  general 
rule,  that  the  costs  of  writs  of  mandamus,  the  issuing  of 


(a)  1  Q.  B.  751 ;  S.  C.  1  G.  &  D.  388. 

(b)  Ante,  p.  426. 
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which  is  opposed,  are  given  to  the  successful  party,  was        1848. 
relied  upon ;  whilst  on  the  other  side,  it  was  contended,       r^iha 
that  as  a  general  rule  costs  were  not  given  where  the  pro-      t    ?*    ^ 
ceedings  were  rendered  necessary  by  some  mistake  of  the  Cumberland, 
Court  itself  and  that  though  there  were  cases  in  which  the       Rboina 
costs  of  writs  of  mandamus  to  correct  erroneous  decisions     j-JLiof 
of  inferior  Courts  had  been  given  to  the  parties  applying  Lancashiu. 
for  them — those  were  cases  in  which  the  objections,  success- 
fully taken  in  the  Courts  below,  were  so  obviously  untenable 
and  frivolous,  that  they  ought  not  to  have  been  taken,  and 
the  parties  might  be  considered  as  wilfully  misleading  the 
Court. 

If  this  were  so,  and  in  order  to  obtain  the  costs  of  a 
mandamus,  it  were  necessary  for  the  successful  party  to 
shew  that  the  objections  taken  in  the  Court  below  were 
obviously  untenable  and  frivolous,  very  great  practical 
inconvenience  and  uncertainty  would  follow ;  as  it  would 
in  every  case  be  necessary  to  discuss  the  merits  of  the  pre- 
vious decisions.  But  those  cases,  though  the  nature  of  the 
objections  was  incidentally  discussed,  appear  to  be  founded 
upon  a  much  more  certain  and  convenient  rule ;  that  the 
party  who  succeeds  in  the  Court  below,  upon  an  objection 
which  turns  out  to  be  ill-founded,  and  resists  an  appli- 
cation for  a  mandamus  to  correct  the  error,  by  shewing 
cause  against  it,  shall  be  subject  to  the  application  of  the 
general  rule  for  the  payment  of  the  costs  by  the  unsuc- 
cessfiil  party ;  subject  to  exceptions  which  the  Court  may 
make  in  particular  cases  in  the  exercise  of  their  general 
jurisdiction  over  the  costs. 

Such  a  general  rule  would  not  be  applicable  to  the  case 
of  a  party,  who  having  succeeded  in  the  Court  below,  upon 
an  erroneous  judgment,  offers  no  resistance  to  the  correction 
of  the  error,  and  is  no  party  to  the  proceedings  in  this 
Court,  by  shewing  cause  against  the  issuing  the  man- 
damus. 

Upon  the  argument  two  cases  were  referred  to ;  Regina 
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1848.  T.  The  Justieeg  of  Surrtf  (a\  and  Beyima  ▼.  Tke  Jmstkes  of 

RiGivA  Lf»tdon  (by    Id  the  firmer  case,  the  dedsioD  seems  to  have 

f-  proceeded  on  the  general  ground  that  the  costs  of  a  man- 

CmfBEKLAvi]^  damns  are  to  follow  the  event,  and  not  on  the  gronnd  of 

ILnjiy^  the  objection  raised  being  firiyoloos ;  although  L(»d  Detwum 

hmliim  »f  ^^^^  ^^^  ^  ^^  ^^  ^  "^  judgment  Mr.  Justice  jPo/- 
I^AMCAMu.  liefo)!  saysy  ^<  the  general  rule  certainly  is,  as  mentioned  by 
my  Lord,  that  the  costs  follow  the  event  of  a  mandamus. 
And  I  think  there  ought  to  be  good  cause  for  departing 
from  it.  I  do  not  say  that  such  a  case  may  not  exist,  but  I 
think  this  is  not  that  case.  It  is  said  this  is  like  a  verdict 
set  aside  for  misdirection,  which  is  usually  done  without 
costs,  and  I  was  at  first  much  struck  by  that  argument; 
but  it  must  be  recollected  that  that  is  not  always  so,  be- 
cause where  a  Court  has  committed  an  error,  and  a  writ  of 
error  is  brought,  the  practice  is  that  costs  are  given  to  the 
party  bringing  it."  Mr.  Justice  WiOiamM  also  says,  ^^  It 
seems  to  me  that  the  resistance  to  the  mandamus  was  an 
unnecessary  act,  because  when  the  attention  of  the  parties 
was  called  to  the  objection,  they  might  have  seen  that 
there  could  be  nothing  in  it,  except  you  go  the  length  of 
saying  that  both  churchwardens  and  all  the  overseers  must 
sign  a  notice  of  appeal"  This  case  was  followed  by  that  of 
Regina  v.  Justices  of  London^  which  seems  to  have  passed 
without  much  argument,  and  to  have  been  decided  on  the 
ground  that  there  was  nothing  in  it  to  take  it  out  of  the 
general  rule  that  the  costs  of  the  mandamus  should  abide 
the  event  I  see  that  in  that  case  I  felt  the  same  difficulty 
which  presents  itself  to  my  mind  in  all  these  cases,  namely, 
that  the  decision  of  the  inferior  Court  is  what  induces  the 
party  to  resist  a  mandamus. 

(a)  Since  reported,  9  Q.  B.  37.  (6)  Since  reported,  9  Q.  B.  41. 

His  Lordship  cited  the  case  from  His  Lordship  cited  the  case  from 

2  Car.,    Ham.   &   Allen's   Nevir  2  Car..    Ham.    &  Allen's    New 

Sess.  Cases,  357 ;  nam.  Reg.  v.  Sess.  Cases,  568. 
The  Overseers  of  Osrted. 
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Now  acting  upon  these  decisions,  it  seems  to  me  that  1848. 

there  does  not  appear  to  be  in  the  present  cases,  any  suflB-  Rk^ina 

cient  ground  for  taking  them  out  of  the  general  rule,  that  j    ^      t 

parties  unsuccessfully  opposing  the  issuing  of  writs  of  man-  Cumbbbland, 

damns  shall  pay  the  costs ;  they  are  parties  to  the  proceed-  Rboina 

ings  in  this  Court  as  well  as  in  the  Court  below,  and,  if  justToeiof 

unsuccessful  in  the  proceedings  here,  are  within  the  ordinary  Lancashibb. 
rule  that  the  costs  of  the  application  for  writs  of  mandamus, 
if  opposed,  will  be  given  to  the  successful  party. 

Rule  absolute. 


In  re  a  Plaint  or  Suit  in  the  County  Court  of  Surrey, 
Between  J.  P.  Fearon  and  Another,  Plaintifis, 

and 
C.  NoRVALL,  Defendant 

A  RULE  had  been  obtained,  in  last  Michaelmas  Term,  On  motion  for 
calling  upon  the  Judge  of  the  County  Court  of  Surrey,  ^^he  Judge 
and  the  plaintifis  in  the  above  suit,  to  shew  cause  why  a  q^S^^^Lj 
writ  of  prohibition  should  not  issue,  directed  to  the  said  that  in  a  pro. 
Judge  of  that  Court,   prohibiting  him   from  proceeding  thei22ndieet. 
further  in  the  said  action.  Vict^c.  95, 

It  appeared  upon  the  affidavits  that  the  plaintiffs  in  the  5*|jJ["5^^ 
above  action  were  landlords,  and  the  defendant,  tenant  of  Court  is  not 

OUStCu  DV  tuO 

certain  land,  held  under  an  agreement,  at  a  yearly  rent  of  tenant  appear. 
40i     That  the  agreement  contained  a  clause,  "  that  the  |^  ^. 
tenant  should  on  receiving  a  written  notice  to  that  effect,      -HeWalso, 

^  .      that  the  Judge 

deliver  up  possession  of  the  whole  or  such  part  of  the  said  of  the  County 
premises  as  might  for  the  time  being  be  required,  within  jantdiction 
one  calendar  month  next  after  such  notice  should  have  *V"3"^/?j,^ 
been  delivered  to  him ;  and  that,  upon  every  such  delivery  tenanc;^  waa 

^  ,  .  determined  by 

up  of  possession,  a  proportionate  deduction  should  be  made  a  legal  notice 
of  the  rent  thereby  reserved,  according  to  the  quantity  of  ^'S^S. 

cision  on  that 
fact  is  condttsivei  and  cannot  be  questioned  on  a  motion  for  a  prohibition. 


440  CASES   ON   POINTS  OF   PRACTICE,    Q.    B. 

1848.  ground  so  delivered  up ;  and  that  in  case  any  crop  should 
Ykavlovi  ^  upon  the  ground  delivered  up  pursuant  to  any  such 
and  Another  notice,  a  reasonable  amount  of  compensation  should  be 
NoRYALL.  paid  to  the  tenant."  That  under  this  stipulation,  notices 
had  been  given  in  respect  of  several  portions  of  the  land 
which  the  defendant  had  duly  delivered  up.  That  various 
sums  amounting  altogether  to  15021,  were  due  to  the 
defendant  for  out-going  crops,  which  he  had  not  been 
pud.  That  at  Michaelmas,  1846,  a  six  months'  notice  to 
deliver  up  possession  of  the  remainder  of  the  premises  was 
given  him.  That  on  the  6th  of  June,  1847,  the  defendant 
not  having  given  up  possession,  a  plaint  was  entered  in  the 
County  Court,  and  a  summons  was  served  upon  the  de- 
fendant, calling  upon  him  to  shew  cause  why  he  should 
not  deUver  up  possession  of  the  residue  of  the  premises  to 
the  plaintifik  The  defendant  accordingly  attended  at  the 
County  Court-  on  the  2l8t  of  July,  and  objected  that  the 
Judge  had  no  jurisdiction  to  entertain  the  complaint  The 
Judge,  however,  overruled  the  objection,  heard  the  case,  and 
decided  it  in  the  plaintifis'  favour,  making  an  order  that 
the  defendant  should  give  up  possession,  on  the  24th  of 
December  then  next. 

Bovill  now  shewed  cause.  This  rule  was  obtained  on 
two  grounds ;  first,  that  the  Judge  of  the  County  Court, 
had  no  jurisdiction,  under  the  Small  Debts'  Act,  9  &  10 
Vict,  c  95,  s.  122,  to  decide  this  case,  the  defendant  having 
appeared  to  shew  cause;  and  secondly,  that  the  tenancy 
had  not  been  duly  determined  by  a  notice  to  quit,  and 
that,  therefore,  the  Judge  had  acted  without  jurisdiction. 
It  is  submitted  as  to  the  first  point,  that  the  construction 
sought  to  be  put  upon  the  122nd  section  (a\  would  entirely 

(a)  9  &  10  Vict.  c.  95,  a.  122.  ditament,  where  the  value  of  the 

''And  be  it  enacted,  that  when  premises  or  the  rent  payable  in 

and  80  soon  as  the  term  and  in-  respect  of  such  tenancy  did  not 

terest  of  the  tenant  of  any  house,  exceed  the  sum  of  fifty  pounds 

land,  or  other   corporeal    here-  by  the  year,  and  upon  which  no 


HILARY   TEHMy    11    VICT. 


441 


defeat  the  object  of  that  section.  It  says,  ^^  if  the  tenant  or 
occupier  shall  not  thereupon  appear  at  the  time  and  place 
appointed,  and  shew  cause  to  the  contrary,**  &c. ;  plainly, 
therefore,  contemplating  the  case  of  the  tenant  appearing 
and  shewing  cause.  [He  was  then  stopped  by  the  Courts 
who  called  upon] 


1848. 


Fbaaon 

and  Another 

o. 

NoETALLi 


fine  shall  have  been  paid,  shall 
have  ended,  or  shall  have  been 
duly  determined  by  a  legal  notice 
to  quit,  and  such  tenant,  or  if 
such  tenant  do  not  actually  oc« 
cupy   the   premises,   or  occupy 
only  a  part  thereof,  any  person 
by  whom  the  same  or  any  part 
thereof  shall    be    then  actually 
occupied,  shall  neglect  or  refuse 
to  quit  and  deliver  up  possession 
of  the  premises,  or  of  such  part 
thereof  respectively,  it  shall  be 
lawful   for  the  landlord  or  his 
agent  to  enter  a  plaint  in  the 
County  Court  to  be  holden  under 
this  act,  and  thereupon  a  sum* 
mons  shall  issue  to  the  person  so 
neglecting  or  refusing;   and  if 
the  tenant  or  occupier  shall  not 
thereupon  appear  at  the  time  and 
place  appointed,  and  shew  cause 
to  the  contrary,  and  shall  still 
neglect  or  refuse  to  deliver  up 
possession  of  the  premises,  or  of 
such  part  thereof  of  which  he  is 
then  in  possession,  to  the  said 
landlord  or  his  agent,  it  shall  be 
lawful  for  such  landlord  or  agent 
to  give  to  the  Court  proof  of  the 
holding,  and  of  the  end  or  other 
determination    of   the    tenancy, 
with  the  time  or  manner  thereof, 
and,  where  the  title  of  the  land- 
lord has  accrued  since  the  letting 
of  the   premises,  the   right  by 
which  he  claims  the  possession  ; 
and  upon  proof  of  the  service  of 


the  summons,  and  of  the  neglect 
or  refusal  of  the  tenant  or  occu- 
pier, as  the  case  may  be,  it  shall 
be  lawful  for  the  Judge  to  issue 
a  warrant  under  the  seal  of  the 
Court  to  any  bailiff  of  the  Court, 
requiring  and  authorising  him, 
within  a   period   to  be    therein 
named,  not  less  than  seven  or 
more  than  ten  clear  days  from 
the  date  of  such  warrant,  to  give 
possession  of   the   premises    to 
such  landlord  or  agent ;  and  such 
warrant  shall  be  a  sufficient  war* 
rant  to  the  said  bailiff  to  enter 
upon    the  premises,  with   such 
assistants  as  he  shall  deem  ne- 
cessary, and  to  give  possession 
accordingly :    provided    always, 
that  entry  upon  any  such  warrant 
shall  not  be  made  on  a  Sunday, 
Good  Friday,  or  Christmas  Day, 
or  at  any  time  except  between 
the  hours  of  nine  in  the  morning 
and  four  in  the  afternoon :  pro- 
vided also,  that  nothing  herein 
contained  shall  be  deemed  to  pro- 
tect any  person  by  whom  any 
such  warrant  shall  be  sued  out 
of  the  County  Court  from  any 
action  which   may  be    brought 
against  him  by  any  such  tenant 
or  occupier  for  or  in  respect  of 
such  entry  and  taking  possession, 
where  such  person  had  not,  at 
the  time  of  suing  out  the  same 
as  aforesaid,  lawful  right  to  the 
possession  of  the  same  premises.'' 
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Otter  and  Htiffli  HtO  to  snpport  the  rale.  It  is  sub^ 
mittedy  that  it  was  the  intention  of  the  Legislature,  that  if 
the  tenant  appeared  to  shew  cause,  the  jurisdiction  of  the 
County  Court  should  be  at  an  end;  otherwise  the  alter- 
native would  have  been  provided  for  in  the  section.  ITie 
122nd  section  only  provides  for  the  case  of  a  tenant  to 
whom  notice  to  quit  has  been  given,  or  whose  term  has 
expired,  not  appearing  to  shew  cause.  The  58th  section, 
which  defines  the  general  jurisdiction  of  the  Court,  ex- 
pressly provides,  "  that  the  Court  shall  not  have  cognizance 
of  any  action  of  ejectment,  or  in  which  the  title  to  any 
corporeal  or  incorporeal  hereditaments,''  &c.  ^^  shall  be  in 
question.''  The  act  must  be  so  construed  as  to  make  all 
the  sections  consistent  Now  it  is  clear  that  if  the  County 
Court  is  to  adjudicate,  where  cause  is  shewn,  under  the 
122nd  section,  they  may  be  called  upon  to  decide  questions 
of  title  of  an  abstruse  nature.  [Erie,  J.—  The  Legislature 
could  surely  never  have  intended  that  all  the  machinery  of 
this  section  should  be  set  at  nought  by  the  tenant  simply 
appearing  and  refusing  to  consent  to  the  proceedings]. 
The  firamers  of  the  act  probably  merely  contemplated  cases 
of  vacant  possession;  as  by  the  123rd  section  it  is  provided 
that  the  summons  is  to  be  left  at  **  the  place  of  abode"  of 
the  tenant,  not  at  the  premises  themselves.  [Erky  J. — 
That  may  be  to  meet  the  case,  where  the  premises  consist 
simply  of  lands  upon  which  there  is  no  house.]  The  words 
of  the  122nd  section  arc  taken  almost  verbatim  from  the 
1  &  2  Vict  c.  74,  s.  1,  which  gives  power  to  justices  in 
certain  cases  to  summon  the  tenant  before  them  and  to 
order  him  to  deliver  up  possession  of  the  premises ;.  except 
that  instead  of  the  words  *'  and  if  the  tenant  or  occupier 
shall  not  thereupon  appear  at  the  time  and  place  appointed, 
and  shew  cause  to  the  contrary ^^  &c.,  the  words  used  in  the 
1  &  2  Vict  c  74,  s.  1,  are,  "  and  if  the  tenant  or  occupier  shall 
not  thereupon  appear  at  the  time  and  place  appointed,  and 
shew  to  the  satitfaction  qf  the  jtistices  hereinafter  mentioned. 
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reasmabk  cause  why  possession  should  not  be  given  under  the 
provisions  of  this  ajct^  &c.  The  omission  of  these  words 
in  the  later  statute^  coupled  with  the  language  of  the  58th 
section,  would  therefore  seem  to  shew,  that  it  was  not  the 
intention  of  the  statute  to  confer  upon  the  County  Court 
any  jurisdiction  where  the  sufficiency  of  the  notice  to  quit 
was  in  dispute ;  but  only  in  cases  where  the  premises  were 
vacant,  or  the  determination  of  the  tenancy,  by  expiration 
of  the  term  or  by  notice  to  quit,  was  not  contested.  It  is 
submitted,  secondly,  that  in  order  to  give  the  Judge  of  the 
County  Court  jurisdiction,  it  must  appear  that  the  tenancy 
has  been  "  duly  determined  by  a  legal  notice  to  quit." 
Here  the  notice  was  a  six  months'  notice  to  quit,  which 
under  the  peculiar  terms  of  the  agreement  was  not  a  legal 
notice.  \Erle^  J. — Does  not  this  case  come  within  the 
rule  laid  down  in  Reg.  v.  Bolton  (a),  that  if  magistrates 
have  power  to  enter  into  an  inquiry,  this  Court  will  not 
review  their  decision  on  the  facts  ?]  It  is  submitted  it  does 
not  Here  the  statute  specifies  as  one  of  the  facts  necea^ 
sary  to  give  the  Court  jurisdiction  that  the  tenancy  should 
have  ended,  or  been  "  duly  determined  by  a  legal  notice  to 
quit ;"  and  the  ^scope  of  the  act,  which  gives  no  power  of 
appeal  to  a  superior  Court,  was  that  di£Bcult  questions  of 
law  should  not  be  decided  by  the  County  Court.  In  Reg. 
V.  Bolton  (b),  the  warrant  of  the  justices  was  abundant 
protection  to  those  acting  under  it  Here  trespass  may 
be  brought  notwithstanding  against  the  party  suing  it  out 
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NORVALL. 


Cur.  adv.  vult. 

In  the  Vacation  after  this  Term  (i), 
Erle,  J.,  delivered  judgment. — In  this  case  a  rule  for  a 
prohibition  to  the  County  Court  of  Surrey,  was  moved  for 


(a)  1  Q.  B.  66 ;  S.  C.  4  P.  &  D.  679. 
(6)  On  the  26th  of  February,  1848. 
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and  Another 

9. 
NOETALL. 


on  two  grounds ;  firsts  that  the  Judge  had  no  jurisdiction 
to  proceed,  under  the  9  &  10  Vict,  c  95,  s.  122,  where  the 
tenant  appeared  and  shewed  any  cause  against  proceeding, 
whether  good  or  bad.  The  words  of  the  statute  are,  ^^  if 
the  tenant"  ^^  shall  not  appear,"  *^  and  shew  cause  to  the  con- 
trary ;"  and  in  my  opinion  those  words  require  the  tenant 
to  shew  such  cause  as  constitutes  in  the  opinion  of  the 
Judge  a  defence.  The  construction  contended  for  would 
render  this  part  of  the  statute  nugatory. 

The  second  ground  was,  that  the  notice  to  quit  proved 
by  the  landlord  did  not  determine  the  tenancy ;  that  the 
Judge  had  no  jurisdiction  unless  the  tenancy  was  deter- 
mined by  a  legal  notice  to  quit;  and  that  his  mistaken 
decision  upon  a  fact  of  jurisdiction  was  of  no  avail. 

It  is  unnecessary  to  say  whether  the  Judge's  decision  on 
the  fact  was  right,  because  it  is  dear  that  he  had  jurisdic- 
tion over  the  question  of  fact,  and  that  it  was  his  duty  to 
commence  the  inquiry ;  and  therefore  his  decision  is  now 
conclusive ;  Beff.  v.  Bolton  (a). 


Rule  discharged,  with  costs  (b). 


(a)  1  a  B.  66. 

(6)  See  this  case  again  on  another  pointy  on  the  opposite  page. 
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In  re  a  second  Plaint  or  Suit  in  the  same  Court 
between  the  same  Parties  (a). 

A  RULEhadbeenobtainedinTrinityTerm,  1848,  calling  0iitlie2ift 
upon  the  Judge  of  the  County  Court  of  Surrey,  and  the  Jb/fei^/ '^ 
plaintifis  in  the  above  suit,  to  dhew  cause  why  a  writ  of  Counts  Courti 

ina  pMttot 

prohibition  should  not  issue  to  prohibit  the  said  Court,  the  nnder  the 
said  Judge,  High  Bailiff,  and  other  oflScers  of  the  said  of  the  County 
Court,  from  further  proceeding  in  the  plaint  or  action  in  S^^'i^y^^f 
that  Court  between  John  Peter  Fearoh  and  James  Sebastian  c  95),  gave 
Yeats,   plaintiffs,   and    Charles  Norvall,  defendant;   and  the  defendant 
from  carrying  into  execution,  or  otherwise  giving  effect,  to  ^'^^jo^ 
the  judirment  therein  of  that  Court.  ^^™  prcmiiei 

^      ^,  .  .  on  the  24th 

In  this  case,  a  plaint  having  been  entered  before  the  of  December 
Judge  of  the  County  Court  of  Surrey,  to  recover  possession  ^o  wanant 
of  certain  lands  under  the  122nd  section  of  the  Small  Debts  o^P«»««"on 

was  drawn  up 

Act  (9  &  10  Vict,  c  95),  and  the  Judge  of  the  County  or  executed. 
Court  having,   on   the   2l8t  of  July,  1847,  decided   the  ofMay,  1848« 
plaint  in  favour  of  the  plaintifis,  and  a  writ  of  prohibition  *  „  brought* 
havim;  been  applied  for  and  refused  in  Hilary  Term  last  *°  ro«>ye»* 

^^  ■  *^  •'  possession  of 

(see  the  case  reported,  ante,  p.  439),  it  now  appeared  that  the  same  pre- 
the  judgment  so  given  by  the  Judge  was,  that  possession  of  the  same  par- 
the  lands  should  be  delivered  up  to  the  plaintiffs  on  the  ^e^notioj 
24th  of  December  following;  that  it  had  been  duly  entered,  to  quit:  and 

judgment  gi?eii 

and  that  nothing  had  been  done  upon  that  judgment,  the  In^e  plsTn- 
plaintiffs  having  been  advised  by  counsel  not  to  draw  up      ^eS*on 
a  warrant  for  execution  thei'eon,  as  the  judgment  could  not  ^^J^^!^  * 

that  as  the 

(«)  This  case  was  decided  in  Michaelmas  Term,  1848.  f^^  ^ST 

Judges  under 
the  78th  sect,  of  the  act  contain  a  form  of  a  judgment  (No.  30)  which  orders  possession  to 
be  delivered  "  forthwith,**  the  Judge  had  no  authority  to  pronounce  a  diflFerent  judgment ;  thai 
the  first  judgment  was  therefore  a  nullity,  and  that  the  plaintifis  might  treat  it  as  such,  and 
institute  the  second  plaint ;  and  that  they  Were  not  bound  to  spply  to  the  Judge  of  the  County 
Court  to  amend  biit  former  judgment 

It  is  sufficient  to  bring  a  case  within  the  122nd  sect,  that  the  jearly  rent  is  under  the  value  of 
6021 ,  and  that  no  fine  has  been  paid ;  even  if  (he  aetual  value  of  the  premises  be  beyond  that  sum. 

VOL.  y.  o  o  D.  &  L. 
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1848.  be  supported.  That  the  defendant  had  since  been  served 
Fkaaon  ^^^^  ^  fresh  summons  to  appear  at  the  County  Court  on 
«od  Another  the  30th  of  Maj,  1848,  to  shew  cause  why  he  should  not 
NoRYACL.  deliver  up  the  same  premises.  That  the  summons  came  on 
for  hearing  on  the  31st  of  May,  and  that  the  defendant 
attended  by  his  counsel  and  objected  to  the  jurisdiction  of 
the  Court,  on  the  ground  that  the  previous  action  had  been 
brought  for  the  recovery  of  the  same  premises  and  judg- 
ment given,  which  was  still  in  force;  and  also  on  the 
ground,  that  the  annual  value  of  the  said  land  exceeded 
50L  That  on  the  hearing  of  the  summons  the  plaintiffs 
gave  the  same  facts  in  evidence,  in  proof  of  the  same  notice 
to  quit,  as  on  the  hearing  on  the  2 1st  of  July,  1847; 
and  that  the  relationship  between  the  plainu&  and  the 
defendant  was  not  in  any  way  altered  or  varied  between 
the  said  21st  of  July,  1847,  and  31st  of  May,  1848.  That 
the  Judge  overruled  the  objections,  and  gave  judgment  for 
the  plaintiffi.  That  a  warrant  of  possession  had  issued, 
and  possession  been  given  to  the  plaintiffs,  before  the  pre- 
sent rule  was  obtained.  There  was  an  affidavit  that  the 
lands  were  of  the  annual  value  of  65L  for  agricultural 
purposes. 

Bomll  now  shewed  cause.  The  first  ground  of  objection 
which  is  urged  in  support  of  this  rule  is,  that  the  annual 
value  of  the  premises  in  question  exceeds  50L  by  the  year. 
That  is  not  sufficient  to  oust  the  jurisdiction  of  the  County 
Court  under  the  122nd  section,  which  gives  the  Judge  power, 
"  where  the  value  of  the  premises,  or  the  rent  payable  in 
respect  of  such  tenancy,"  does  '^  not  exceed  the  sum  of 
fifty  pounds  by  the  year,  and  upon  which  no  fine  shall  have 
been  paid."  Here  it  is  not  alleged  that  any  fine  has  been 
paid,  or  that  the  rent  exceeds  50/.  by  the  year ;  the  de- 
fendant has,  therefore,  only  negatived  one  of  two  alter- 
natives, in  either  of  which  the  Judge  has  jurisdiction. 
Besides,  if  it  were  necessary  to  argue  the  point,  the  affidavit 
is  not  even  sufficient  as  to  the  annual  value.    The  second 
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gronnd  of  objection  is,  that  a  prior  judgment  of  recovery  of 
possession  of  the  same  premises  had  been  given,  and  was 
still  in  force  and  unreversed.    A  sufficient  answer,  perhaps, 
might  be  found  to  this  objection,  in  the  fact,  that  there  is 
nothing  in   the  act  to   prevent  a  party  from  recovering 
twice  against  the  tenant,  no  more  than  in  the  analogous 
proceeding  by  ejectment  in  the  superior  Courts;  and  the 
first  judgment  in  the  plaintifis*  favour,  so  &r  from  operating 
as  a  bar  on  the  second  occasion,  would  be  evidence  for 
him  of  a  prior  recovery :  but  the  plaintifiis  rely  on  the  feet, 
that  the  judgment  of  the  31st  of  May,  1847,  being  ino^ 
perative,  by  reason  of  its  not  being  in  conformity  with  the 
powers  conferred  on  the  Judge  by  the  act,  it  is  the  same  as 
if  no  judgment  at  all  had  been  given.    The  122nd  section 
says, — **  it  shall  be  lawfril  for  the  Judge  to  issue  a  warrant, 
under  the  seal  of  the  Court,  to  any  bailiff  of  the  Court, 
requiring  and  authorizing  him,  within  a  period  to  be  therein 
named,  not  less  than  seven  or  more  than  ten  clear  days^ 
from  the  date  of  such  warrant,  to  give  possession  of  the 
premises  to  such  landlord  or  agent."    The  rules  and  forms 
framed  by  the  Judges  under  the  78th  section,  and  which 
have  the  force  of  a  statute,  contain  a  form  (No.  30)  of 
judgment  for  recovery  of  a  tenement.     In  that  form  the 
judgment  is,   "  that  the  defendant  do  forthwith  quit  and 
deliver  up  possession,"  &c.  **  and  that  a  warrant  do  forthwith 
issue,"  &c.    The  Judge,  therefore,  had  no  powef  to  order 
possession  to  be  delivered  up  at  a  future  time ;  and  the  case 
of  Jojies  V.  Jones  (a)  seems  to  shew,  that  the  judgment 
having  been  once  pronounced,  the  Judge  had  no  power 
afterwards   to  alter  it  at  the   instance  of  the   plaintifik 
[PattesoUy  J. — But  for  the  decision  come  to  by  my  Brother 
Erie  in  this  case  (&),  I  should  have  been  inclined  to  hold 
that  the  122nd  section  did  not  apply  to  a  case  where  the 


1848. 


Feabok 

and  AnoCber 

o. 

KOEVALL. 


(a)  Bail  Court,  Easter  Term,  \S4S,  post. 
(6)  Ante,  p.  439. 
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1848.       tenant  appeals  to  shew  came,  bat  only  to  andefimded 
FxTftoN      cases;  and  if  so,  a  judgment  in  its  strict  sense  of  a  decision 
aadAnocher   between  Contending  claims  woold  scarcely  be  required.] 
HoATALu     The  fonns  framed  by  the  Judges  under  the  78th  section, 
shew  that  a  judgment  is  to  be  given  in  this  as  in  other  cases. 
There  is  a  further  objection  to  the  present  application,  that 
the  defendant  has  taken  part  in  the  proceedings  before  the 
Judge  on  the  second  summons,  and  might  have  had  a 
decision  in  bis  favour,  and  therefore  cannot  come  here,  now 
that  judgment  has  been  given  against  him,  to  set  it  ande ; 
Fun  V.  Hutchins  (a)  ;  Buggin  v.  Bemnett  (b) ;   Bicketts  v. 
Bodenham  (c).  There  is  a  further  answer  also^  that  the  statute 
itself  has  pointed  out  the  mode  of  objecrting  to  the  dedaon 
of  the  Judge  under  the  122nd  section ;  for,  by  that  section,  it 
is  enacted,  **  that  nothing  herein  contained  shall  be  deemed 
to  protect  any  person  by  whom  any  such  warrant  shall  be 
sued  out  of  the  Coun^  Court  from  any  action  which  may 
be  brought  against  him  by  any  such  tenant  or  occupier,  for 
or  in  respect  of  such  entry  and  taking  possession,"  &c. ; 
and  by  the  126th  section,  the  suing  out  the  warrant  of  pos- 
session is  to  be  deemed  a  constructive  act  of  trespass,  and 
on  his  entering  into  a  bond  to  sue,  the  warrant  is  to  be 
stayed;  and  by  the  127th  section,  the  proceedings  on  such 
bond  are  regulated.    [Pattesonj  J. — If  the  tenant  appears 
under  the  122nd  section,  would  he  be  entitled  to  have  a 
juiy  summoned  as  in  other  cases  ?     If  so,  who  ever  heard 
of  an  action  of  trespass  against  a  party  for  issuing  exe- 
cution where  a  verdict  and  judgment  have  been  given  in 
his  favour?]     The  object  of  this  provision,  no  doubt,  was 
to  carry  out  the  general  scope  of  the  Act,  that  the  Court 
should  have  no  power  over  cases  in  which  the  title  to  lands, 
&C.  was  involved. 


Damsy  in  support  of  the  rule.     It  is  admitted  that,  upon 


(a)  I  Cowp.  422. 
(6)  4  Burr.  2035. 


(c)  4  A.  &  E.  433 ;  S.  C.  6  N. 
&  M.  170. 
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the  affidavits,  it  does  not  clearly  appear  that  the  value  is  1848. 
more  than  50L  a  year,  and  therefore  that  ground  of  objec-  feaeon 
tion  will  not  be  insisted  on.  As  to  the  second  ground,  it  "»d  Another 
is  submitted  that  the  first  judgment  was  not  invalid.  The  Korvaix. 
form  is  only  given  by  v?ay  of  assistance  to  the  Judge,  and 
there  is  no  provision  in  the  statute  itself  that  execution 
should  issue  forthwith.  By  the  78th  section,  in  all  cases 
not  provided  for  by  the  rules,  "  the  general  principles  of 
practice  in  the  superior  Courts  of  Common  Liaw  may  be 
adopted  and  applied,  at  the  discretion  of  the  Judges,  to 
actions  and  proceedings  in  their  several  Courts  ;**  and  there 
is  no  doubt  that  a  judgment  of  one  of  the  superior  Courts 
in  the  form  used  would  have  been  valid.  However,  even 
if  the  Court  be  of  a  different  opinion,  the  proper  course  for 
the  plaintiffs  to  have  pursued,  would  have  been  to  have 
taken  oiit  a  summons  before  the  Judge  of  the  County 
Court,  calling  on  the  defendant  to  shew  cause  why  the 
judgment  should  not  be  amended.  The  Judges  of  the 
superior  Courts  may  alter  their  judgment  any  time  within 
the  Term  within  which  it  is  pronounced,  and  the  Judge  of 
a  County  Court  must  have  some  discretionary  power  in  this 
respect  The  defendant  attended  to  protest  against  the 
jurisdiction  of  the  Judge  on  the  second  occasion.  The 
remedy  by  action  of  trespass  does  not  preclude  the  de- 
fendant from  coming  to  this  Court  for  a  prohibition  where 
the  Judge  has  exceeded  his  jurisdiction. 

Patteson,  J. — As  to  the  first  point,  Mr.  Davis  says  he 
will  not  press  that  objection ;  but  if  I  were  called  upon  for 
a  decision,  I  should  have  no  hesitation  in  holding,  that  if 
the  rent  is  under  50^  and  no  fine  has  been  paid,  it  does 
not  matter  how  great  the  value  of  the  premises  may  be. 
I  have  no  doubt  upon  the  subject 

As  to  the  other  objection,  I  will  take  time  to  consider. 

Cur.  adv,  vult 
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Pattbson,  J. — The  first  groimd  of  objection,  I  think, 
was  disposed  of  on  the  argument 

The  second  ground  of  objection  was,  that  there  was  a 
previous  judgment  existing  between  the  same  parties  on 
the  same  matter,  and  therefore  that  the  subsequent  pro- 
ceedings were  without  authori^. 

I  expressed  some  doubt,  in  the  course  of  the  aigument, 
as  to  the  I22nd  section  applying  to  cases  where  the  tenant 
appears  and  shews  cause;  and  therefore  whether  any 
adjudication  at  all,  under  these  circumstances,  could  take 
place ;  but  the  learned  Judges  seem,  from  the  language  of 
the  form  framed  upon  that  section,  to  have  considered  it  as 
so  applying;  and  my  Brother  Erie  has  so  held  in  the 
present  case  (a) ;  and,  therefore,  I  think  I  must  decide  in 
oonformi^  with  the  view  thus  taken. 

Then  as  to  the  former  proceedings  in  this  case,  it  seems 
that  it  was  the  intention  of  the  rules  that  the  Judge  should 
adjudicate  on  the  rights  between  the  landlord  and  tenant, 
and  that  possession  should  be  delivered  up  forthwith;  that 
is  to  say,  that  the  warrant  of  possession  should  issue  forth- 
with, for  possession  to  be  given  up  within  ten  days  from  the 
date  of  the  warrant*  Here  the  judgment  is  pronounced  on 
the  21st  of  July,  1847,  and  it  orders  that  possession  shall 
be  delivered  up  on  the  24th  of  December  following,  and 
therefore  is  clearly  made  without  jurisdiction. 

The  answer  to  the  subsequent  proceedings  is  in  the 
nature  of  a  plea  of  judgment  recovered.  Although  a  judg- 
ment of  the  superior  Courts  is  to  be  taken  as  valid  until 
reversed  by  writ  of  error,  yet  here  there  can  be  no  writ  of 
error  or  other  proceeding  by  which  the  validity  of  the  judg- 
ment can  be  called  in  question.  I  should,  therefore,  be 
sorry  to  say,  that,  although  the  first  judgment  was  irre- 
gular, and  could  not  be  acted  upon;  yet  the  plaintiff  is 
deprived  of  the  power  of  going  before  the  Court  again  on 
a  fii-esh  plaint     I   therefore  think,    that  I  must  consider 


Ca)  Ante,  p.  439. 
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whether  there  was  any  judgment  at  all  here;  and  I  am  of  1848. 

opinion  that  the  first  judgment  was  one  which  the  Judge  Fearon 

of  the  County  Court  was  not  authorized  to  make,  and  was  "**  Anothw 

a  nullity.     It  follows  that  the  rule  must  be  discharged,  and  Norvall. 
with  costs. 

Rule  discharged,  with  costs. 


Sleeman  and  Others,  Assignees  r.  The  Governor  and 
Company  of  the  Copper  Miners  of  England. 

A  RULE  had  been  obtained  in  Michaelmas  Term  last.  After  the  jury 
calling  upon  the  defendants  to  shew  cause  why  a  rule  try  a  cause,  it 
which  had  been  obtained  for  costs  of  the   day,  for  not  Jli  through 
proceeding  to  trial  pursuant  to  notice,  should  not  be  dis-  ^  mistake  of 

chaiged.  the  plaintifi* 

The  rule  for  costs  of  the  day  had  been  obtained  upon  an  repHca^on  to 
affidavit  of  the  clerk  of  the  defendants'  attorneys,  that  issue  pw^jj|ti,e 
was  joined  in  this  cause  on  the  11  th  of  June,  1842,  and  ^^^  of 

venire,  were 

notice  of  trial  given  for  the  Summer  Assizes,  holden  at  omitted  in  the 
Brecon,  in  and  for  the  county  of  Brecon.     That  the  cause  J|^rd|"al- 
was  called  on  for  trial  at  such  assizes  and  the  defendants  ?*o"«5 1?*®    j 

issue  delivered 

appeared  by  their  counsel,  but  the  same  was  not  tried  in  was  correct 

consequence  of  the  record  being  imperfect,  there  being  no  the  Judge  had 

replication  to  the  second  plea  and  the  award  of  the  venire  J^end\he 

having  been  omitted.     It  also  stated  in  the  usual  form,  that  '««>«*  with 

"  ^  ^     ^  ^     the  consent 

notice  had  been  given  to  the  plaintiff's  attorney  that  this  of  the  parties. 

ij  ,  1  Thedefend- 

motion  would  be  made.  ants  having 

The  aflSdavit  on  which  the  present  rule  was  obtained,  S'^^^ 
was  made  by  the  plaintifis'  attorney,  and  stated  that  the  to  any  amend. 

inent  being 

action  was  brought  for  an  alleged  breach  of  an  agreement,  made,  and  the 
and  that  the  issue  was  duly  delivered,  and  notice  of  trial  pHuS  Uving 

thereupon 
ordered  the 

jury  to  be  discharged;  the  Court  refused,  in  the  exercise  of  their  discretion,  to  grant  the 

defendants  the  costs  of  the  dav. 

The  rule  for  costs  of  the  day  bcinff  a  rule  absolute  in  the  first  instance,  the  opposite  party  is 

not  bound  to  appear  to  shew  cause,  utbough  notice  of  the  motion  may  be  given  to  him ;  but 

may  come  aftonvards  and  move  to  discharge  the  rulr. 
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1M8.  given  tor  the  Sanmier  Aanes  tor  Breooo.  Tliat  sfter 
ddireij  of  the  isBiie,  Tarioos  mmmoDaes  weie  taken  out  by 
the  plamtifib  and  the  defendants  raqpectirdj,  for  ai^niiwion 
of  docoinent%  &C.,  and  admrnriona  on  both  sides  were  ac- 
oocdingl J  made.  That  the  caose  was  made  a  special  jarj 
caose  at  the  ?**^«"*^  of  the  pUmtifiy  and  that  the  Teniie 
and  distringBB  tar  a  common  jmy,  as  also  a  qiecial  dis- 
tringas tar  the  special  jorj,  were  dnij  isBoed  out  of  this 
Coort  and  returned  by  the  sheriff  of  Brecon  tar  the  said 
asBzes.  That  in  accordance  with  the  said  notice  of  trial, 
deponent  as  the  attorney  far  the  above  named  plaintiffi|y 
attended  the  said  assizes  with  varioos  witnesses  far  the 
purpose  of  proring  the  plaintifi'  case,  and  dbat  he  delivered 
fariefr  to  coimsel  in  the  said  cause  on  behalf  ct  the  plaintifi; 
and  that  the  attcHDeys  or  agents  far  the  defendants  also 
attended  the  said  assizes  with  their  witnesses  to  be  also 
examined  on  the  said  trial,  and  dbat  hneb  were  also  deli- 
vered to  counsel  on  behalf  of  the  defendants.  That  on  the 
28th  of  July  last,  the  cause  was  duly  called  on  for  trial  at 
the  said  assizes,  and  the  said  special  jury  duly  sworn  and 
empanelled  to  try  the  said  cause,  who  were  afterwards  paid 
their  fees  by  him  for  so  attending  the  trial  to  try  the  cause. 
That  after  the  special  jury  had  been  so  sworn  and  em- 
panelled to  try  the  said  cause,  and  after  the  case  bad  been 
opened  on  the  part  of  the  plaintifls,  the  learned  Judge  who 
presided  at  the  trial,  discovered  an  error  in  the  record,  by 
an  omission,  by  the  clerk  who  copied  the  same,  of  the 
replication  (a)  to  the  second  plea  of  the  defendants,  and 
also  the  award  of  the  venire  in  the  engrossment  of  the  nisi 
prius  record  which  was  then  before  his  Lordship ;  but  upon 
reference  to  the  issue  delivered  in  this  case  to  the  said 
defendants,  and  then  produced  by  their  counsel,  no  such 
omissions  were  found,  and  the  said  issue  was  found  to  be 
correct.  That  the  plaintifis*  counsel  applied  to  the  de- 
fendants' counsel  for  their  consent  to  amend  the  record,  by 

(a)  See  note  (a),  post,  p.  454. 
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inserting  the  said  omissions,  the  learned  Judge  having 
stated  that,  without  such  consent,  he  could  not  assist  the 
pluntifl^  by  adding  the  award  of  the  venire;  but  the  counsel 
for  the  said  defendants  refused  his  consent  thereto*  That 
on  the  refusal  of  the  counsel  on  the  part  of  the  defendants 
to  consent  to  or  to  allow  the  said  amendments,  the  learned 
Judge,  who  appeared,  to  the  deponent,  to  be  desirous  of 
assisting  the  justice  of  the  case,  and  to  prevent  the  expense 
of  taking  the  witnesses  again  to  the  assizes,  said  to  the 
defendants'  counsel,  that  if  they  did  not  consent  to  and 
allow  the  said  amendments  to  be  made,  he  should  discharge 
the  jury;  intimating  thereby,  as  deponent  understood  and 
verily  believed,  that  he  should  leave  each  party  to  pay  his 
own  costs,  viz.  the  plaintifis  for  having  committed  the  error, 
and  the  defendants  for  not  consenting  to  remedy  the  same, 
the  witnesses  on  both  sides  being  present  in  Court  That 
the  Judge,  in  consequence  of  the  defendants  not  so  con- 
senting to  the  amendment  of  the  record,  and  for  no  other 
reason,  as  deponent  believes,  did  accordingly  discharge  the 
said  special  jury,  and  the  discharge  was  then  endorsed  on 
the  back  of  the  record  by  the  proper  oflBcer  of  the  Court  in 
the  following  words,  ^*  Jury  discharged."  That  the  plaintifis 
were  ready  and  willing  to  have  then  tried  the  cause.  That 
the  defendants  would  not  have  been  prejudiced  by  the 
amendments  having  been  made,  as  the  issue  to  be  tried  was 
one  of  fact  and  not  of  law;  and  that  the  defendants  could 
not  have  been  misled,  for  the  issue  delivered  to  them  was 
correct.  That  the  omissions  aforesaid  in  the  nisi  prius 
record  were  nothing  more  than  the  clerical  omission  and 
errors  of  a  clerk  in  the  office  of  deponent,  who  had  to 
engross  the  said  record. 

The  aflSdavit  in  answer,  which  was  made  by  the  agent  of 
the  defendants'  attorney,  who  was  present  at  the  trial,  gave 
this  account  of  what  passed.  *^  That  the  jury  having  been 
sworn,  on  the  pleadings  being  opened  by  the  junior  counsel 
of  the  plaintifis,  Mr.  Justice  CressweUy  who  was  the  pre- 
siding Judge,  discovered  that  there  was  not  on  the  record 
any  replication  to  the  second  plea  of  the  defendants.    That 


1848. 

Sleemak 
andOthen 

V. 

Coppsa 

MiNEBSOf 

Enolano. 


trj  die 

npied,  *  Wlat  is  the  ok  of  trrin^  YaU  a  iccovd? 
Ae  coonari  fiv  the  pJamttt  then  sid,  '  The  Govt 
add  a  niOiter,  wfaj  not  add  a  lepficadon  de  injoria*?  (a) 
Tim  the  Judge  lepfied,  ^  Wait  of  power  is  m j  ontr  £ffi- 
cohj/  That  the  Judge  then  lead  a  note  of  afl  the  cases^ 
and  immediatdT  afiemaub  and,  '  I  find  Bmt&uam  t. 
Boabdrty  6  C.  &  P.  551,  is  an  aathoritT  against  the  amend- 
menL'  That  thereopoo  the  counsel  fer  the  plainrife  said, 
'  I  propose  to  make  the  amendment  in  inTitom.'  That 
the  Judge  then  inquired,  *  What  is  the  award  of  Teniie  ? 
Is  the  jorj  sommoned  to  tnr  the  issue  or  iasues  joined  ? 
That  it  was  then  discorered  lor  the  first  time,  in  omse- 
qoence  of  such  inqairr,  that  there  was  no  award  <^  the 
Tenire.  That  his  Lordship  then  said,  <  If  the  Judge  at 
nisi  prius  can  amend  the  issue,  be  has  no  power  to  order 
an  amendment  of  the  Tenire'(i).     That  the  coonsel  ix  the 


(«)  It  did  not  appear  upon  the 
afidanU,  except  bj  implicatioD 
fioiD  the  abore  ftatement,  what 
the  oautted  replicatkm  was ;  but 
to  point  of  htt  it  was  the  repli- 
eatioB  de  ifljnrii  to  a  special  plea 


in    excasc,    and    the     iimilitiT 
thereto. 

{b)  See,  bowerer,  the  plaintiffs' 
account  of  what  fiell  from  the 
kamed  Judge  on  this  occasion, 
asleep.  453. 
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plaintifis  then  expldned  the  cause  of  the  mistake,  stating 
that  the  record  was  an  old  one,  and  that  the  delay  had  been 
caused  by  a  distressing  illness  ending  in  the  death  of  a 
material  witness.  That  the  counsel  for  the  defendants 
objected  to  any  such  ezplanationSi  and  then  added,  *  We 
will  consent  to  their  withdrawing  the  record.'  That  the 
plaintifis'  counsel  and  solicitor  then  consulted  together  and 
no  proposal  being  made,  the  Judge  then  said,  *  I  will  not 
try  a  cause  where  there  is  no  award  of  venire  sent  to  me. 
I  shall  take  upon  myself  to  discharge  the  jury,  and  it  must 
be  considered  that  they  have  been  sworn  per  incuriam;' 
and  the  jury  was  then  discharged  accordingly."  It  was 
denied  that  any  application  to  amend  the  record  was  made 
by  the  plaintifis'  counsel,  but  only  to  amend  in  respect  of 
the  want  of  a  replication  to  the  second  plea;  or  that  the 
Judge  had  intimated  in  any  manner  that  he  should  leave 
each  party  to  pay  their  own  costs. 
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Chilton  and  Benson  now  shewed  cause.  It  is  submitted 
that  there  is  a  preliminary  objection,  that  the  pUintifis  are 
too  late  in  their  present  application.  The  rule  for  costs  of 
the  day  was  obtained  upon  an  aflSdavit  which  substan- 
tially disclose?  all  the  facts  of  the  case,  and  notice  of  that 
rule  was  given  to  the  plaintifis.  Although,  therefore,  it  is 
a  rule  absolute  in  the  first  instance,  the  plaintiSs  should 
have  shewn  cause  against  its  being  granted,  as  all  the  facts 
were  disclosed  on  the  affidavit  on  which  it  was  moved. 
[Erkf  J. — I  do  not  think  you  can  insist  upon  this  objection. 
It  seems  to  be  the  practice  in  this  Court,  that  although 
notice  be  given  that  the  rule  will  be  moved  for,  the  other 
side  are  not  bound  to  take  any  step  to  oppose  it,  but  may 
afterwards  come  to  the  Court  to  ask  to  have  it  discharged.] 
Then  as  to  the  present  rule,  it  is  submitted,  first,  that  the 
Judge  at  nisi  prius  had  no  power  to  make  the  amendments 
required ;  and,  secondly,  that  even  if  he  had,  the  defendants' 
refusal  to  consent  to  the  amendment  being  made,  did  not 
take  away  their  right  to  the  costs  of  the  day.     As  to  the 
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1848.        lint  point,  the  cam  alAJamnw.  PmDer{a),  is  m 

Mthocitj,  There  Mn  Booo  JBbODMf  held,  dbat  as  a  Jiidge 
sitting  at  nisi  prins  he  had  no  power  to  order  an  amoid- 
BMnt  of  the  awaid  of  the  venire  fiMaas  on  the  nisi  prios 
record,  in  Clark  t.  iWdholmi  (i)  a  similiter  was  omitted. 
Mt.  Baioo  Parke  was^  however,  of  opinion,  that  as  diere 
an  ^  &€.*  where  the  similiter  ooght  to  hare  been,  it 
aofficient  to  jottafj  him  in  tiying  the  case,  whidi  he 
aeoordii^y  did.  The  proper  role  with  regaid  to  the  power 
of  Judges  sitting  at  nisi  prins,  to  make  amendments^  it  is 
sobmitted,  is,  that  thej  cannot  order  an  amendment,  after 
the  jory  is  sworn,  except  of  some  matter  which  may  be 
g^ren  in  evidence  on  the  trial;  and  a  daas  of  casesj,  of 
which  Car  t.  Paixier  (c)  is  an  example^  idiere  the  time  of 
the  suing  out  of  the  writ  was  not  stated  in  the  nisi  prios 
record,  and  the  Judge  at  the  trial  allowed  the  pbdotiff  to 
amend  by  annexing  the  writ  to  the  record,  will  be  fi>and 
not  to  militate  against  the  view  here  taken.  Tlie  case  of 
Gee  V.  Stoam  (d),  should  it  be  dted  on  the  other  ade,  is 
distinguisfaable,  as  there  the  Court  only  decided  that  the 
defisct,  namely,  that  a  distringas  juratcves  had  not  been 
returned  by  the  sheriff  before  the  trial,  was  one  of  which 
the  defendant  might  avail  himself  on  a  writ  of  error,  and 
therefore  they  refused  to  set  aside  the  verdict,  or  award  a 
venire  de  nova  [They  referred  also  to  Bent  v.  Bemfon  (e); 
BawUnsan  v.  Boamtre  (/)]•  As  to  the  second  point,  the 
case  of  Cook  v.  Smith  {g)y  shews  that  the  defendants  do  not 
lose  their  right  to  the  costs  of  the  day  by  not  consenting  to 
the  amendment  The  plaintifb  are  bound,  after  notice 
given,  to  proceed  to  trial ;  and  any  neglect  or  omission  on 
their  part,  unless  it  arises  from  the  act  of  the  Court,  or 
inevitable  accident^  renders  them  liable  to  the  defendants  for 
the  costs  of  the  day  to  which  they  have  been  pot     In  the 

(a)  7  C.  &  P.  76.  896,  N.  S. 

(6)  6  C.  &  P.  712.  (O  6  C.  &  P.  217. 

(c)  7  C.  &  P.  767.  (/)  Ibid.  p.  551. 

(d)  9  M.  &  W.  685 ;  1  Dowl.  {g)  1  Dowl.  861,  N.  S. 
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case  cited  it  was  held,  that  where  a  plaintiff  gives  notice  of 
trial  for  one  sittings  in  Term,  but  the  cause  does  not  come 
on  then,  and  is  made  a  remanet  to  the  next  sittings,  and 
not  being  resealed,  cannot  then  be  tried  without  consentf 
and  the  defendant  refuses  to  consent  and  no  trial  takes 
place,  the  defendant  is,  notwithstanding,  entitled  to  the 
costs  of  the  day.  There  Mr.  Justice  Coleridge  says, — "  The 
trial  ought  not  to  take  place  if  there  is  any  doubt  as  to 
whether  it  would  be  good,  or  whether  the  witnesses,  in 
case  of  wilful  mis-statement,  would  be  liable  to  be  indicted 
for  perjury.  It  is  not  shewn  that  the  record  could  have 
been  used  for  the  trial  with  certainty  that  the  trial  would 
be  good.  But  I  do  not  know  that  it  is  necessary  to  decide 
the  case  on  that  point  It  appears  that  the  plaintiff  was  in 
&ult,  and  unless  the  defendant  was  in  fiiult,  he  is  entitled 
to  his  costs."  So  in  Bhno  v.  Wyatt  (a),  it  was  held,  that 
when  a  cause  was  taken  down  to  trial  by  both  parties,  and 
the  plaintiff  withdrew  his  record,  the  defendant  was  entitled 
to  the  costs  of  the  day,  although  he  might  have  proceeded 
to  try  the  cause  upon  his  ovin  entry  of  it  by  proviso.  I^ 
indeed,  the  issue  delivered  had  been  imperfect,  the  defend-* 
ants  might  have  been  bound  to  have  objected  to  it  before 
going  down  to  trial,  and,  not  having  done  so,  have  been 
precluded  from  asking  for  costs  of  the  day.  Suppose  the 
plaintifis  had,  by  mistake,  sent  down  the  record  in  some 
other  case,  endorsed  as  in  the  present  case,  and  the  marshali 
in  the  press  of  business,  had  not  abstracted  the  record  or 
detected  the  mistake  till  aflcr  the  jury  were  sworn,  it  surely 
could  not  be  contended  that  the  defendants  would  not  be 
entitled  to  the  costs  of  the  day,  occasioned  by  the  plaintifis' 
mistake.  In  Otichterhny  v.  Gibson  (i),  where,  after  errof 
brought,  the  Court  allowed  the  process  of  venire  and  habeas 
corpora  in  the  nisi  prius  record  to  be  amended  by  inserting 
the  date,  there  was  something  to  amend  by. 

(a)  4  M.  &  W.  407 ;  S.  C.  7      Scott,  N.  R.  448 ;  2  Dowl.  101, 
Dowl.  86.  N.  S. 

(6)  4  M.  &  G.  461  ;  S.  C.  6 
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Evansy  Ballj  and  DamMoHy  in  support  of  the  rule.  A 
plaintiff  is  not  liable  for  the  costs  of  the  day,  unless  the 
trial  prove  abortive  through  his  wilful  default;  Ogle  v. 
MaffaJtt  {a).  [Erie,  J. — The  whole  force  of  the  decision  in 
that  case  seems  to  turn  on  the  plaintiff  being  an  executor.] 
Reg.  Gren.  Mich.  Term.  1654,  r.  18,  gives  costs  to  the 
defendant  if  the  plaintiff  do  not  proceed  to  trial,  in  pur- 
suance of  his  notice,  unless  the  plaintiff  countermands  his 
notice,  or  **  shews  cause  to  be  allowed  in  the  Court  in  excuse 

of  such  costs."    In  MuUings  v. (&),  it  was  held  that  a 

plaintifiF  in  several  cases,  who,  by  the  event  of  one  verdict, 
perceives  that  he  cannot  have  a  fair  trial  in  the  others,  may 
reasonably  withdraw  his  record,  without  subjecting  himself 
either  to  judgment,  as  in  case  of  a  nonsuit,  or  to  the  de- 
fendant's costs  of  the  day  of  trial,  upon  the  rule  for  such 
judgment  being  dischaiged.  [JErfc,  J. — There  must  ob- 
^ously  have  been  something  more  in  that  case  than  appears 
in  the  report]  Where  the  jury  is  discharged  by  the  Judge 
of  his  own  authority,  and  not  by  consent  of  the  parties,  the 
rule  is,  that  each  party  pays  their  own  costs ;  Wcdte  v. 
Spurgin  (c).  There  Pattesoriy  J.,  says, — "  This  point  was 
settled  in  the  case  of  Seeley  v.  Powers  (rf).  There,  it  was  held, 
that  if  a  Judge,  of  his  own  authority,  discharges  a  jury  from 
giving  a  verdict,  on  the  ground  of  their  not  being  able  to 
agree,  the  party  ultimately  successful  will  not  be  entitled  to 
the  costs  of  the  first  attempt  at  trial.  That  was  a  decision 
of  my  own,  but  I  took  time  to  consider,  and  examined  the 
authorities  on  the  subject,  and  the  result  of  my  inquiries 
was,  that  the  ultimately  successful  party  was  not  entitled  to 
costs  attendant  on  endeavouring  to  try  the  cause."  The 
defendants  ought  to  have  objected  to  the  jury  being  dis- 
charged«  In  Everett  v.  Youeils  (e),  discharging  a  jury  by 
consent  is  put  on  the  same  footing  as  withdrawing  a  juror ; 
and  it  is  clear,  in  the  latter  case,  that  each  party  pays  his 


(a)  Barnes,  133. 
ib)  5  Taunt.  88. 
(c)  4  Dowl.  575. 


(d)  3  Dowl.  372. 

(e)  3  B.  &  Ad.  349. 


HILARY   TERM^    11    VICT. 


459 


own  costs.  The  form  of  the  affidavit  for  costs  of  the  day 
shews  that  it  does  not  apply  to  a  case  where  a  jury  has 
been  sworn  and  discharged,  as  it  is  for  costs  *^  for  not  pro- 
ceeding to  triaL"  The  case  of  Bent  v.  Benyon  {a)  shews, 
that  if  the  defendants  had  consented,  the  amendment  might 
have  been  made  and  the  jury  re-sworn.  Mr.  Justice  Parke 
there  says, — *^  If  you  will  consent  on  both  sides  to  the 
amendment,  the  jury  may  be  re-sworn ;  if  not,  they  must 
be  discharged."  The  record  might  have  been  amended  by 
the  issue.  The  case  of  Cook  v.  Sndth  (J)  differs  widely 
from  the  present  There  the  jury  had  not  been  sworn,  and 
the  trial  would  have  been  a  nullity  without  the  record  being 
re-sealed.  The  expressions  attributed  to  the  learned  Judge 
in  that  case  seem  to  lay  down  too  broad  a  rule.  [They 
referred  also  to  the  Bishop  <jf  Worcester's  case  (c) ;  and 
Child  V.  Harvey  (d)]. 

Cur.  adv.  vuU. 
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Erle,  J.— In  this  case  it  appears  that  the  Judge  dis^ 
charged  the  jury  by  reason  of  a  defect  on  the  nisi  prius 
record,  which  might  have  been  amended,  if  the  defendants 
had  consented. 

The  defendants  afterwards  obtained  a  rule  for  costs  of  the 
day,  and  the  question  now  is,  whether  those  costs  should  be 
allowed? 

It  is  clear  from  the  authorities  cited,  that  the  Court  has 
a  discretion  in  respect  of  these  costs,  and  1  am  of  opinion 
that  this  discretion  ought  to  be  exercised  in  withholding 
them  from  the  defendants,  for  they  improperly  caused  the 
waste  by  refusing  their  consent  to  amend. 

Rule  absolute. 


(a)  6  C.  &  P.  217,  218. 
(6)  1  Dowl.  861,  N.  S. 


(c)  I  Salk.  48* 
((f)  Ibid. 
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Stindt  r«  Roberts  and  Another^ 

A  RULE  had  been  obtained  in  Michaeltnas  Term  last^ 
calling  upon  the  plaintiff  to  shew  cause  why  the  verdict 
obtained  in  this  Cause  before  the  sheriff  of  the  town  and 
county  of  the  town  of  Kingston-upon-HuU  should  not  be 
set  aside,  and  a  new  trial  had  betw^n  the  parties;  or  why 
the  judgment  in  this  cause  should  not  be  arrested. 

The  action  was  in  assumpsit  for  demurrage  by  the  plaintifi, 
the  captain  and  owner  of  a  vessel,  against  the  defendants 
the  indorsees  of  a  bill  of  lading.  The  declaration  stated, 
that  the  plaintiff,  before  and  at  the  time  of  the  making  of 
the  promise  and  during  all  the  dtnes  hereinafter  in  this 
count  mentioned,  was,  laid  still  is,  the  owner  and  master  of 
a  certain  schooner  or  vessel  called  the  Courier.  That  also 
heretofore  and  before  the  making  of  the  promise  herein- 
after  mentioned,  to  wit,  on  the  10th  day  of  March,  a.  d. 
1847,  certain  cattle  bones,  to  wit,  101  tons  of  best  dry 
cattle  bones  had  been  and  were  shipped  in  good  order  and 
well  conditioned,  in  and  upon  the  said  schooner  of  the 
plaintiff,  then  riding  at  anchor  at  Elsfieth,  and  bound  for 
the  port  of  Hull,  and  whereof  the  plaintiff  was  and  is  master 
as  aforesaid,  by  certain  persons  trading  in  parts  beyond 
the  seas,  to  wit,  at  Bremen,  under  the  name,  style,  and  firm 
of  Rosing  and  Co.,  and  whose  names  are  not  otherwise 
knoi^  to  the  plaintiff,  to  be  carried  and  conveyed  fix>m 

of  lading  to 

the  defendants;  and  that  **  in  contideration  of  the  premiaes,  and  that  the  plaintiff  at  the  request 
of  the  defendants  would  deliver  unto  the  defendants  as  such  indorsees  and  assignees  as  aforesaid, 
and  would  sufier  and  permit  them  to  take  the  said  cattle  bones  according  to  the  terms  of,  and 
agreeably  to,  the  bill  of  lading ;  the  defendants  then  promised  the  plaintiff  to  accept  and  take 
the  said  cattle  bones  on  the  terms  and  conditions  contained  in  the  said  bill  of  lading,**  and  to 


WhcreabOl 
of  lading 

tbe&ceof  it 
lor  payment 
of  demomgey 
the  indorsee, 
taking  goods 
under  it,  is 
liable  for  de- 
inorrage. 

Assumpsit, 
tlie  declara- 
tion recited 
that  certain 
goods  had 
been  shipped 
on  boarti  the 
plaintiff^s 
Teasel  bj 
Jaenrs.  R. 
&  Co.,  to  be 
delivered  in 
thb  country 
according  to 
the  terms  of 
the  bill  of 
lading,  to  the 
order  of  R.  & 
Co.,  or  their 
assigns  pay- 
ing freight 
and  21.  10«. 
per  day  de- 
murrage over 
four  working 
davs :  it  aver, 
tea  that  R.  & 
Co.  indorsed 
and  assigned 
over  the  bill 


clear  the  vesseljrithin  four  davs,  or  pay  21  10«.  for  each  day  beyond  for  demurrage.     That 

id  willing  to  deliver,  and  per 
defendants  did  take  the  cattle  bones ;  yet  the  defendants  did  not  discharge  the  vessel  within  four 


although  plaintiff  was  ready  and  willing  to  deliver,  and  permitted  the  defendants  to  take,  and 
defencUnts  did  take  the  cattle  bones ;  yet  the  defendants  did  not  discharge  the  vessel  within  four 
working  days,  but  detained  her  for  three  days  beyond,  whereby  the  plaintiff  was  put  to  great 


working  davs,  but  detamed  ber  for  tnree  days  beyond,  wnerebv  tbe  piaintin  was  put  to  great 
costs  and  charees,  dec.,  and  a  large  sum  of  money  became  due  to  the  plaintifi,  by  way  of 
demurrage,  which  the  defendants  had  not  paid,  &c.,  to  the  plaintiff *8  damage,  Uc 

At  the  trial,  the  plaintiff  proved  all  the  facts  stated  in  the  declaration  except  an  express  promise 
bv  the  defendants :  Held,  that  the  facts  proved  warranted  the  jurv  in  finding  that  the  defendants 
didpromise ;  and,  therefore,  that  the  evidence  supported  the  declaration. 

Tne  improper  reception  of  evidence  when  the  fact  is  fully  proved  aliunde,  is  no  ground  for  a 
new  trial. 

Mdd,  on  motion  in  arrest  of  judgment,  that  the  declaration  disclosed  a  suflBcicnt  consideration* 


Hn.AtlY   TERM,    11    VICT*  461 

Elsfleth  aforesaid^  and  delivered  upon  the  terms  and  con-  1848. 
ditions  contained  in  and  agreeably  to  a  certain  bill  of  g^^j^ 
lading  in  that  behalf,  made  and  signed  for  the  same  by  the  ^* 
plaintiff  and  bearing  date,  to  wit,  the  day  and  year  last  utd  Anodier* 
aforesaid,  that  is  to  say,  upon  the  terms  following,  to  be 
delivered  in  the  like  good  order  and  well  conditioned  at 
the  aforesaid  port  of  Hull  (the  dangers  and  accidents  of  the 
seas  excepted),  unto  the  order  of  the  said  Rosing  and  Com<» 
pany  or  to  their  assignees,  they  paying  freight  for  the  said 
goods,  at  the  rate  of  158.  dd.  per  ton  of  2240  lbs.  and 
gratuity  of  IL  I9s.  Gdl,  with  per  cent  primage  and  average 
accustomed ;  the  vessel  to  be  discharged  in  four  working 
days,  or  2L  108.  per  day  to  be  paid  for  laying  days.  That 
also  within  a  reasonable  time  after  the  said  cattle  bones 
were  so  shipped  as  aforesaid,  to  wit,  on  the  day  and  year 
aforesaid,  the  said  vessel  did,  with  all  convenient  speed, 
sail  and  proceed  from  Elsfleth  aforesaid,  to  the  said  port  of 
Hull,  having  the  said  cattle  bones  on  board  thereof;  and 
did  afterwards,  to  wit,  on  the  17th  day  of  March,  in  the 
year  aforesaid,  arrive  at  the  said  port  of  Hull, 'with  the  said 
cattle  bones  on  board,  in  the  like  good  order  and  well 
conditioned  as  aforesaid;  whereof  the  said  Rosing  and 
Company  and  the  defendants  then  had  notice.  And  the 
plaintiff,  in  fact,  says,  that  after  the  signing  of  the  said  bill 
of  lading  as  aforesaid,  and  before  the  detention  thereof 
hereinafter  mentioned,  to  wit,  the  day  and  year  last  afore- 
said, the  said  Rosing  and  Company,  duly  indorsed  and 
signed  the  said  bill  of  lading  so  made  and  signed  as  afore- 
said, to  the  defendants,  and  the  defendants  then  became 
and  were  indorsees  of  the  said  bill  of  lading  and  the 
assignees  of  the  said  cattle  bones,  and  entitled  to  have  and 
receive  the  same  under  and  by  virtue  of  the  said  bill  of 
lading.  And  thereupon  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  in  consideration  of  the  premises,  and 
that  the  plaintiff,  at  the  request  of  the  defendants,  would 
deliver  unto  the  defendants  as  such  indorsees  and  assignees 
as  aforesaid,  and  would  suffer  and  permit  them  to  take  the 

YOU   v.  H   H  D.    &   L. 
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1848.       said  cattle  bones  according  to  the  terms  of  and  agreeably  to 
SnNiyr       ^^^  ^^^  '^^'^  ^^  lading,  the  defendants  then  promised  the 

-  ^'  plaintiff  to  accept  and  take  the  said  cattle  bones  on  the 

B0BEAT8  J  .  . 

and  Anotlier.    terms  and  conditions  contained  in  the  said  bill  of  lading  in 

that  behalf,  and  agreeably  thereunto,  and  to  discharge  the 
said  schooner  or  vessel  in  four  working  days  or  to  pay  to 
the  plaintiff  22.  lOs,  per  day  for  laying  days  for  the  deten- 
tion of  the  said  vessel  beyond  the  four  working  days  so 
allowed  for  the  discharge  thereof,  as  in   the  said  bill  of 
lading  is  mentioned  and  provided  for  as  aforesaid.    And  the 
plaintiff  avers,  that  he  the  plaintiff,  hath  always  performed^ 
observed,  and  fulfilled  all  things  in  the  said  bill  of  lading 
on  his  part,  to  be  observed,  performed,  and  fulfilled,  and 
that  he  the  said  plaintiff  was  always  on  and  from  the  time 
of  the  said  arrival  of  the  said  vessel  as  aforesaid,  until  the 
discharge,  ready  and  willing  to  deliver  the  said  cattle  bones 
to  the  order  of  the  said  Rosing  and  Company,  or  their 
assignees,  pursuant  to  the  said  biU  of  lading,  and  to  the 
defendants,  as  assignees  and  indorsees  as  aforesaid,  fix>m 
the  time  of  the  making  of  the  said  promise ;  and  did  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  deliver  to 
and  suffer  and  permit  the  defendants,  as  such  indorsees 
and  assignees   as   aforesaid,  to   take,  and  the  defendants 
thereupon  afterwards,  to   wit,  on   the  day   and  year  last 
aforesaid,  took,  had,  and  received  of  and  from  the  plaintiff, 
the  said  cattle  bones  upon  the  terms  contained  in  the  said 
bill  of  lading  mentioned  and  agreeably  thereto.     Yet  the 
defendants  disregarding  their  said  promise,   did  not,  nor 
would  discharge  the  said  vessel  within  the  said  four  work- 
ing days  so  allowed  for  the  discharge  thereof  as  aforesaid; 
but   on   the  contrary  thereof,  the  plaintiff  says  that  the 
defendants  kept  and  detained  the  said  vessel,  with  the  said 
cattle  bones  on  board  thereof  and  before  she  was  discharged 
by  the  defendants,  over  and  above  and  after  the  said  four 
working  days,  at  the  port  of  Hull  aforesaid,  for  a  long  time, 
to  wit,  for  the  space  of  three  laying  days,  which  said  space 
of  three  days  had  elapsed  long  before  the  commencement 
of  this  suit;  whereby  the  plaintiff  was  put  to  great  costs. 
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charges,  and  expenses,  amounting,  to  wit,  to  the  sum  of       1848. 
202.,  in  and  about  maintaining  and  keeping  the  master       Bruan 
and  mariners  of  the  said  vessel,  and  durimr  that  time  lost      ^  ^' 
and  was  deprived  of  the  use  and  profit  of  the  said  vessel;   and  Another, 
and  the  plaintiff  further  says,  that  by  reason  of  the  pre- 
mises, a  large  sum  of  money,  to  wit,  the  sum  of  7L  10«. 
became  and  was  due  and  payable  to  the  plaintiff  by  the 
defendants,  pursuant  to  their  said  promise  in  that  behalf,  as 
and  for  the  detention  of  the  said  vessel  at  the  port  of  Hull 
aforesaid,  for  the  said  three  laying  days  over  and  above  the 
said  four  working  days  allowed  for  the  discharge  thereof  as 
aforesaid,  whereof  the  defendants  then  had  notice.     Yet 
the  defendants  not  regarding  their  said  promise  in  that 
behalf,  have  not  as  yet  paid  the  said  sum  of  7L  lOs.  or  any 
part  thereof  to  the  plaintiff;  but  so  to  do  have  wholly 
neglected  and  refused,  contrary  to  their  said  agreement  and 
prombe  in  that  behalf;  to  the  damage  of  the  plaintiff  of  20/., 
and  thereupon  he  brings  his  suit,  &c. 

The  defendants  pleaded,  first,  non  assumpsit ;  secondly, 
a  traverse  that  the  plaintiff  was  ready  and  willing  to  deliver 
the  said  cattle  bones  in  manner  and  form,  &c. ;  and  thirdly, 
a  traverse  that  they  kept  or  detained  the  said  vessel  over 
and  above  and  after  the  said  four  working  days,  in  manner 
and  form,  &c.     On  all  which  pleas,  issue  was  joined. 

At  the  trial,  which  took  place  on  the  4th  of  August, 
1847,  before  the  undersheriff  of  E^ngston-upon-Hull,  it 
appeared  that  the  plaintiff  was  the  captain  and  owner  of  a 
vessel  called  the  Courier,  that  a  certain  cargo  of  cattle 
bones  had  been  shipped  on  board  his  vessel  by  Messrs. 
Rosing  and  Company,  at  Bremen,  for  which  he  had  signed 
bills  of  lading,  in  the  following  form : — **  Shipped  in  good 
order,  well  conditioned,  by  Rosing  and  Company,  in  and 
upon  the  good  schooner  called  the  Courier,  whereof  is 
master  for  the  present  voyage,  F.  D.  Stindt,  and  now  riding 
at  anchor  in  Elsfleth  and  bound  for  Hull,  about  one  hun* 
dred  and  one  tons  of  best  dry  cattle  bones,  being  marked 
and  numbered  as  in  the  margin  and  are  to  be  delivered  in 
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1848.       the  like  good  order  and  well  conditioned  at  the  aforesaid 
Smnyr       P^^  ^^  Hull,  (the  dangers  and  accidents  of  the  seas  cx- 
|.  *'-  cepted),  onto  order  or  to  their  assigns,  paying  freight  for 

•ad  Another,  the  said  goods  at  the  rate  of  15i.  dd.  per  ton  of  2240  Ibe., 
gratuity  IL  19i.  6dl,  with  per  cent,  primage  and  average 
accustomed.  In  witness  whereof,  the  master  or  purser  of 
the  said  schooner  has  affirmed  to  four  bills  of  lading,  all  of 
this  tenor  and  date,  the  one  of  which  being  accomplished, 
the  others  to  stand  void.  Bremen,  10th  of  March,  1847. 
F.  D.  Stindt  Weight  unknown.  Vessel  to  be  discharged 
in  four  working  days  or  to  be  paid  2L  lOs.  per  day  for 
laying  days."  That  the  vessel  arrived  in  Hull  upon  the 
18th  of  March,  1847,  having  made  an  average  passage. 
That  the  vessel  was  reported  at  the  Custom-house  the  same 
day  as  ready  for  delivery.  That  the  defendants  received 
the  caigo  as  assignees  of  the  bills  of  lading.  That  they  did 
not  finish  unloading  the  vessel  till  the  26th  of  the  same 
month.  That  one  of  the  defendants,  when  told  by  the 
plaintiff's  agent,  that  if  they  did  not  hasten  the  delivery, 
they  would  incur  demurrage,  said,  '*  Never  mind,  we  can- 
not help  it  if  demurrage  does  take  place."  That  the  plain- 
tiff's agent  bad  afterwards  called  on  the  defendants  with 
the  account  for  freight  and  demurrage,  when  the  defendants 
paid  the  freight  but  refused  to  pay  the  demurrage.  In  the 
OQurae  of  the  trial,  the  plaintiff^s  agents  produced  a  book, 
called  a  manifest  book,  to  shew  the  account  delivered  to 
the  defendants,  in  which  was  the  following  entry : — 

Manifest  of  the  cargo  of  the  Courier,  J.  D.  Stindt,  com- 
mander, from  Bremen. 

tons    cwt.  qn.    £     1.     €u 

}H.  Roberts  &  Co.    98     18     2 
at  15*.  9rf.  per  ton      ...  77  18     1 
Gratuity  to  the  captain       .     .     1  19     6 

79  17     7 
Three  days'  demurrage     .       7  10     0 

£87     7     7 


A 

of  cattle  bones. 
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It  was  not  shewn  that  the  defendants  had  ever  seen  the       1848. 
book  or  the  entiy,  or  that  any  notice  had  been  given  to      stindt 
them  to  produce  the  account  delivered,  and  the  evidence     ^  •• 
was  objected  to  on  their  behalf;  but  the  undersheriff  ruled,  «n<i  Another, 
that  the  book  containing  the  account  was  admissible,  con- 
ceiving it  to  be  the  original  account  between  the  parties,  and 
that  the  one  sent  to  the  defendants  was  merely  a  copy ;  and 
also  on  the  ground  that  it  was  in  the  nature  of  a  public 
document     That  at  the  close  of  the  plaintiff's  case,  the 
defendants  objected  that  he  ought  to  be  nonsuited,  on  the 
ground  that  there  was  no  evidence  to  support  the  promise 
as  laid  in  the  declaration ;  but  the  undersheriff  overruled 
the  objection  and  left  the  case  to  the  jury  who  returned  a 
verdict  for  the  plaintiff  for  the  amount  claimed. 

The  present  rule  having  been  afterwards  obtained, 
H.  mU  now  shewed  cause.  The  grounds  upon  which 
this  rule  was  obtained,  are  it  is  understood,  three  in  num- 
ber. First,  that  the  undersheriff  ought  not  to  have  ad- 
mitted the  manifest  book  in  evidence ;  secondly,  that  he 
ought  to  have  directed  the  jury  that  there  was  no  evidence 
to  support  the  promise  as  laid  in  the  declaration;  and 
thirdly,  that  the  declaration  was  bad  in  arrest  of  judgment, 
for  not  shewing  any  sufficient  consideration  for  the  promise. 
As  to  the  first  point,  it  must  be  admitted  that  the  under* 
sheriff  was  clearly  wrong  in  conceiving  the  manifest  book 
to  contain  the  original  account  sent  to  the  defendants,  and 
therefore  admissible  in  evidence  without  proof  of  notice  to 
produce  the  original  account  delivered ;  but  it  is  submitted 
that  the  evidence  thus  given  was  immaterial,  and  that  there 
was  abundantly  sufficient  evidence  to  warrant  the  verdict 
without  such  proof.  The  Court  will  not  grant  a  new  trial, 
on  the  ground  that  improper  evidence  has  been  received, 
where  if  it  had  been  rejected,  the  verdict  would  still  be 
warranted  by  the  remaining  evidence.  The  latest  case  on 
this  subject  is  that  of  Hughes  v.  Hughes  (a).     There  tho 

(a)  15  M.  &  W.  701.     See  also  Boulton  v.  Pritchard,  ante,  vol.  4. 
p.  117. 
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1848.        Judge  had  improperly  rejected  evidence,  and  Mr.  Baron 

^^JJJ^^    Alderson,  in  giving  judgment  says,  "  The  granting  a  nevr 

9-  trial,  strictly  speakine,  is  in  the  discretion  of  the  Court, 

SOBSRTS 

•Dd  Another,  although  the  Court  regulates  its  discretion  as  nearly  as 
possible  by  the  rules  applicable  to  bills  of  excepticms. 
Where  evidence  has  been  improperly  rejected  or  admitted, 
the  Court  will  not  grant  a  new  trial,  if  with  the  evidence 
rejected,  a  verdict  given  for  the  party  offering  it  would  be 
clearly  against  the  weight  of  evidence,  or  if  without  the 
evidence  received  there  be  enough  to  warrant  the  verdict." 
And  for  authority  his  Lordship  refers  to  Doe  d.  l,ard 
Teynham  v.  Tyler  (a),  and  Crease  v.  Barrett  (b).  To  these 
may  be  added  Hcrford  v.  Wilscm,  (c),  and  Alexander  v. 
Barher  {d).  [ErUy  J. — Probably  there  may  be  no  objection 
to  this  evidence  on  another  ground.  It  is  a  common  prac- 
tice at  nisi  prius  to  put  an  account  for  goods  delivered 
into  the  hands  of  a  witness,  and  ask  him  if  he  has 
examined  it  and  can  speak  to  the  items  having  been 
delivered,  and  whether  he  has  added  it  up,  and  the  sum 
at  the  foot  is  correct.  Here  it  may  have  been  used 
merely  to  shew  that  three  days'  demurrage  at  2h  \0s.  per 
day  amounted  to  7/.  10^.,  the  sum  claimed.]  As  to  the 
second  and  third  points,  they  are  so  much  interwoven,  that 
it  will  be  more  convenient  to  consider  them  together.  The 
declaration  states  that  certain  cattle  bones  had  been  shipped 
for  Hull  by  Rosing  and  Co.,  on  board  the  plaintiff's  vessel, 
upon  certain  terms  contained  in  a  bill  of  lading,  one  of 
which  was  that  the  vessel  should  be  discharged  within  four 
working  days,  or  2i  10^.  per  day  to  be  paid  for  laying 
days ;  that  they  had  duly  arrived  at  Hull ;  that  the  bill  of 
lading  had  been  indorsed  by  Rosing  and  Co.  to  the  de- 
fendants ;  and  that  thereupon,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiff  at  the  request  of  the  defendants 
would  deliver  and  suffer  the  defendants  to  take  the  cattle 
bones,  the  defendants  promised  the  plaintiff  to  accept  and 

(a)  6  Bing.  564  ;  S.  C.  4  M.  &  (c)  1  Taunt.  12. 

P.  377.  erf)  2  Cr.  &  J.  133. 

{b)  1  C,  M.  &  R.  919. 
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take  the  same  on  the  tenns  of  the  bill  of  lading  and  to  dis-        1 848. 
charge  the  vessel  in  four  working  days,  or  pay  22.  lOs.  per       gi^JJ^T^^ 
day  for  laying  days.     It  is  then  averred^  that  although  the  »• 

plaintiff  performed  all  on  his  part  to  be  performed,  and  and  Another, 
was  ready  and  willing  to  deliver,  and  did  suffer  and  permit 
the  defendants  to  take  the  eaid  cattle  bones ;  yet  the  de- 
fendants did  not  discharge  the  vessel  within  four  working 
days,  but  kept  and  detained  the  vessel  for  the  space  of 
three  laying  days,  whereby  the  plaintiff  was  put  to  great 
costs,  and  a  large  sum  of  money,  to  wit,  71  lOs.  became 
due  and  payable  to  the  plaintiff  according  to  the  promise  of 
the  defendants  in  that  behalf  as  and  for  the  detention  of  the 
vessel  for  the  said  three  laying  days ;  yet  that  the  defendants 
have  not  paid  the  same.    There  was  evidence  of  the  &cts  set 
out  in  the  declaration  as  the  consideration  of  the  promise,  and 
therefore  it  is  difficult  to  see  in  what  way  the  undersheriff 
was  wrong  in  leaving  the  case  to  the  jury.  The  principle  upon 
which  parties  taking  goods  as  indorsees  of  a  bill  of  lading,  are 
held  liable  to  the  stipulations  contained  in  the  bill  of  lading,  is 
laid  down  in  the  judgment  of  the  Court  in  the  case  of  Scaife  v. 
Tobin  (a).     That  was  an  action  against  a  consignee  taking 
goods  under  a  bill  of  lading,  for  general  average ;  and  it  was 
held  that  the  action  could  not  be  sustained,  as  general  average 
was  not  stipulated  for  in  the  bill  of  lading.     There  Lord 
Tenterdefiy  C.  J.,  says,  ^^  there  can  be  no  doubt  that  if  a  per- 
son receives  goods  in  pursuance  of  a  bill  of  lading,  in  which 
it  is  expressed  that  the  goods  are  to  be  delivered  to  him, 
he  paying  freight,  he  by  implication  engages  to  pay  freight, 
and  so  he  would  to  pay  general  average,  if  that  were  men- 
tioned in  the  bill  of  lading."    Mr.  Justice  Littkdale,  in  the 
same  case,  says,  "  there  is  no  doubt  that  a  consignee,  not 
the  owner  of  goods,  who  receives  them  in  pursuance  of  a 
bill  of  lading,  in  which  it  is  expressed  that  they  are  to  be 
delivered  to  him,  he  paying  freight  or  demurrage,  is  liable 
to  those  charges ;  but  then  he  is  so  liable  by  reason  of  a 

(a)  2  B.  &  Ad.  523,  528,  530. 
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1848.       special  contract  implied  by  law  from  the  fact  of  his  having 
SriNiyr       accepted  goods  which  were  to  be  delivered  to  him  only  on 
9.  condition  of  his  paying  freight  and  demurrage."    There  are 

•Dd  Another,  many  cases  to  shew  that  an  indorsee  of  a  bill  of  ladings 
taking  the  goods,  is  liable  for  demurrage,  if  included  in  the 
bill  of  lading.  The  earliest  is  that  of  Dobbin  v.  TTiomtan  (a). 
There  it  was  held,  that  if  a  person  received  goods  from  on 
board  ship  under  a  bill  of  lading,  which  are  shipped  to  the 
shipper's  order,  or  his  assignees  paying  freight,  with  a  certain 
allowance  for  demurrage,  he  makes  himself  by  acceptance  of 
the  goods,  liable  to  all  the  terms  of  the  bill  of  lading,  and 
amongst  the  rest  to  demurrage.  The  case  of  Jesson  v.  Solfy  (b), 
is  identical  with  the  present  There  the  consignee  accepted 
goods  under  a  bill  of  lading,  at  the  bottom  of  which  was  a 
memorandum  that  the  ship  was  to  be  cleared  in  sixteen 
days,  and  8£  per  day  demurrage  to  be  paid  after  that  time ; 
and  it  was  held  that  the  master,  upon  delivery  of  the  goods, 
might  recover  demurrage  against  the  consignee.  Chief 
Justice  Manf/ield  there  says,  *^  This  is  quite  a  new  case, 
arising  from  the  new  state  of  trade,  and  there  is  great 
weight  in  the  observation  made  for  the  plaintiff,  that  many 
of  these  ships  coming  from  a  foreign  country,  to  which  they 
may  never  go  again,  put  into  their  bill  of  lading  a  condition, 
which  enables  them  to  look  to  the  consignee  for  demur* 
rage,  as  well  as  for  freight  My  Brothers  are  very  clearly 
of  opinion,  that  if  the  consignee  will  take  the  goods,  he 
adopts  the  contract."  Heathy  J.,  says,  ^^  It  is  clear  the  plain- 
tiff is  entitled  to  demurrage,  either  from  the  consignor  or 
cons^ee.  Demurrage  is  only  an  extended  freight,  and 
the  consignee,  by  adopting  this  bill  of  lading,  makes  him- 
^If  liable  to  demurrage  as  well  as  to  freight"  And  Cham- 
br€j  J.  says,  ^^  It  would  be  monstrous,  if  the  consignee, 
accepting  the  contract  with  knowledge  of  the  terms,  should 
not  be  bound  by  it,  and  could  send  the  captain  back  to  the 
consignor  for  demurrage."   To  the  same  effect  are  the  cases 

(«)  6  Eap.  16.  {h)  4  Taunt.  52. 
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oi  Harman  ▼.  Clarke  and  Others  (a),  and  Harman  v.  Mont  1848. 
and  Others  (A).  In  the  late  case,  in  the  Exchequer  Cham-  sximft 
her,  of  Sanders  v.  VanzeUer  (c),  the  liability  of  the  assignee  »• 

of  the  bill  of  lading  to  fulfil  the  terms  contained  therein,  and  AnodMr. 
was  fully  discussed.  That  was  an  action  of  indebitatus  assump- 
«tfor  fi;ightage.primage,  and  demur«ge  against  a  consign^ 
of  a  bill  of  lading,  which  referred  to  a  charter  party  in  the 
terms  of  which  these  items  were  included ;  and  there  were 
two  points  made  in  that  case:  first,  that  on  the  facts  found 
by  the  jury,  there  was  a  promise  implied  by  law  fiY>m  the 
defendant  to  the  plaintifis  to  pay  the  fireight  of  the  goods  at  the 
rate  specified  in  the  charter  party ;  and,  secondly,  if  there 
was  not,  that  there  was  evidence  of  such  a  contract  to  go 
to  the  jury,  and  that  the  special  verdict  was  defective, 
and  therefore  that  there  should  be  a  venire  de  novo.  The 
judgment  of  the  Court  of  Exchequer  Chamber,  as  delivered 
by  Tmdalf  C.  J.,  is  material,  as  tending  to  correct,  whilst 
laying  down  the  law  in  this  case,  the  somewhat  loose  use 
of  the  words,  contract  *'  implied  by  law,"  as  applied  to  this 
class  of  cases.  His  Lordship  there  says,  after  briefly  reca- 
pitulating the  facts  of  the  case  as  they  appeared  upon  the 
special  verdict,  "  The  question  referred  by  the  jury  to  the 
Court  is  one  of  law:  viz.,  whether  the  law  would,  upon 
these  facts,  imply  a  contract  by  the  defendant  with  the 
plaintifis  to  pay  the  fireight  at  the  rate  specified?  We  are 
satisfied  that  it  would  not,  even  if  this  were  the  case  of  an 
indorsee  of  a  bill  of  lading  which  specified  that  the  goods 
were  to  be  delivered  by  the  shipowner  to  the  consignee  or 
his  assigns,  he  or  they  paying  a  certain  specified  sum  for 
fireight,  without  any  reference  to  a  charter  party,  and  the 
indorsee  had  received  the  goods  by  virtue  of  that  bill: 
there  would  have  been  no  promise  implied  by  law,  though 
there  would  have  been  evidence  to  warrant  the  jury  in 
finding  that  there  was  such  a  contract ;  and  it  has  been  so 

(a)  4  Campb.  159.  (c)  4  Q.  B.  260,  294. 

{b)  Ibid.  p.  161. 
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much  the  practice  for  the  indOTsee  of  such  a  bill  of  lading 
to  pay  the  specified  freight^  if  he  accepts  the  goods  under 
*•  it^  that  there  is  litde  or  no  doobt  that  the  jury  would,  on 

nd  AnodMr.  sudi  a  question,  have  found  in  &vour  of  the  shipowner  if 
die  indorsee  received  the  goods  without  a  disclaimer  of  his 
liability  to  the  freight  But  there  is  no  authority  for  saying 
that,  under  such  circumstances,  there  is  a  contract  raised 
by  law  to  pay  the  freight  which  another,  viz.,  the  con»gnor, 
has  contracted  with  the  shipowner  to  pay.  Upon  principle, 
it  cannot  be  contended  that  the  contract  runs  with  the 
property  in  the  goods  and  is  transferred  with  it;  and  there 
18  no  decision  to  that  effect."  '*  We  are  also  of  opinion 
that,  if  the  jury  had  found  such  contract,  it  would  not  sup- 
port this  declaration,  which  ought  to  have  been  a  count  in 
special  assumpsit,  or  at  least  indebitatus  assumpsit  for  the 
freight  for  goods  delivered  to  the  defendant  at  his  request. 
If  the  law  had  been  that  there  was  an  implied  contract,  on 
the  ground  that  the  obligation  to  pay  freight  was  transferred 
with  the  goods  to  the  indorsee,  so  that  he  would  have  been 
indebted  for  the  freight,  this  declaration  would  have  been 
proper;  but  that  is  not  the  law."  Upon  the  principle, 
therefore,  of  these  cases,  it  is  submitted  that  even  an  action 
of  indebitatus  assumpsit  would  have  lain,  in  the  present 
case,  for  demurrage  on  the  goods  delivered  to  the  defendant 
at  his  request,  much  more  the  present  action,  in  which  all 
the  special  facts  are  set  out.  After  verdict,  the  contract  of 
the  defendant  must  be  taken  to  have  been  an  express  one. 
If  the  contract  as  set  out  in  the  declaration  be  good,  then 
the  facts  in  evidence  at  the  trial  sufficiently  prove  it  Then 
with  respect  to  the  motion  in  arrest  of  judgment,  this  is  not 
the  case  of  an  entirely  past  consideration.  Part  of  it  is 
executory,  namely,  that  the  plaintiff  would  deliver,  and 
suffer  the  defendants  to  take,  the  cattle  bones.  A  suffi- 
cient consideration  is  therefore  shewn  on  the  face  of  the 
declaratioa. 

Willesy  in  support  of  the  rule.     The  manifest  book,  it 
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has  been  conceded,  was  no  evidence  of  the  contents  of  the  1848. 
accounts  sent  to  the  defendants ;  but  it  is  said,  the  Court  stinot"^ 
will  not  grant  a  new  trial,  when  they  see  that  if  the  evi-  robkrti 
dence  improperly  received  had  been  rejected,  there  was  and  AnotW. 
sufficient  evidence  remaining  to  warrant  the  verdict.  But 
that  would  only  be  where  the  evidence  improperly  received 
could  not  have  weighed  with  the  jury  in  ^ving  their  verdict. 
The  Court,  in  this  instance,  cannot  tell  what  weight  the 
jury  may  have  attached  to  the  entry  in  the  plaintiff's  agents 
book  in  the  regular  course  of  business.  In  De  Rutzen  ▼• 
Fear  (a)  it  was  held,  that  where  improper  evidence  was 
received,  and  a  verdict  given  for  the  party  adducing  it,  the 
Court  would  grant  a  new  trial,  although  there  was  other 
evidence  to  the  same  point  in  favour  of  the  same  party ;  unless 
they  could  clearly  see  that  the  improper  evidence  could  not 
have  weighed  with  the  jury,  or  that  the  verdict  if  given  the 
other  way,  would  have  been  set  aside  as  against  evidence. 
[Erle^  J. — All  that  is  proved  by  the  manifest  book  is  abun- 
dantly proved  aliunde.]  The  Court  caunot  say  that  the 
jury  did  not  act  on  the  sight  of  this  book  without  adverting 
to  or  considering  the  other  evidence.  A  jury  always  lays 
great  stress  upon  a  written  document  It  has  been  sug- 
gested that  it  may  have  been  properly  admitted  to  shew 
what  the  addition  of  the  items  of  the  plaintiff's  claim  was. 
It  is  not  intended  to  dispute  the  propriety  of  a  practice  so 
commonly  pursued  at  nisi  prius;  but  it  is  submitted,  that 
such  a  course  should  only  be  allowed  where  the  items  are 
numerous  and  the  addition  a  work  of  time,  and  where, 
therefore,  for  the  dispatch  of  business,  such  a  proceeding 
may  become  necessary.  With  respect  to  the  second  point, 
the  declaration  is  in  special  assumpsit,  stating  a  promise  to 
pay  demurrage.  The  declaration  must,  therefore,  be  sup- 
ported, either  by  proof  of  an  express  promise  (of  which 
there  was  none),  or  by  such  facts  as  evidence  an  implied 

(a)  4  A.  &  £.  53 ;  S.  C.  5  N.  &  M.  6l7. 
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1848.       one.    Now,  it  is  submitted,  there  were  in  this  case  no  such 
^^j7>^~^    fiicts  proved.     The  indorsee  of  a  bill  of  lading,   taking 
V.  goods,  brought  from  a  foreign  country,  under  a  bill  of 

and  ijwte.  ^ii^&  which  provides  that  the  party  taking  them  shall  pay 
freight,  it  is  admitted,  renders  himself  liable  for  the  freight ; 
but  is  not  liable  to  the  terms  of  a  special  contract  like  that 
for  demurrage,  which  may,  or  may  not,  ever  become  pay- 
able. He  is  only  liable  to  freight  on  taking  the  goods  under 
the  bill  of  lading,  on  the  ground  that  that  fiict  is  evidence 
of  a  new  contract  between  lum  and  the  owner  of  the  vessel ; 
Cock  V.  Taylor  (a) ;  Sanders  v.  VanzeUer  (b) ;  and  it  can- 
not be  disputed  for  a  moment  that  he  is  not  liable  even  for 
freight,  merely  as  indorsee  of  the  bill  of  lading,  except  on 
delivery  and  acceptance  of  the  goods  (c).  The  mere  receipt 
of  the  goods  under  the  bill  of  lading  is  not  of  itself  sufficient 
to  bind  the  party  receiving  them  to  the  terms  of  the  bill  of 
ladings  even  in  respect  of  freight ;  Amos  v.  Temperley  (d). 
Here  the  promise,  as  stated  in  the  declaration,  is  before  the 
delivery,  and  consequent  on  the  plaintifTs  promise  to 
deliver.  What  evidence  was  there  of  such  a  promise?  If 
such  a  promise  as  the  present  could  be  sustained,  the  plain* 
tiff  might  have  declared  averring  instead  of  actual  delivery, 
a  tender  of  delivery,  and  the  plaintiff  would  equally  be 
entitled  to  succeed.  [JErle,  J. — Where  indebitatus  assump- 
sit for  freight  would  lie  against  the  indorsee  of  the  bill  of 
lading,  would  not  an  action  lie  on  a  promise  by  the  indorsee 
that  in  consideration  of  the  delivery  he  would  pay  freight  ?] 
That  may  be  so.  [JErfe,  J. — Then,  in  point  of  fact,  there 
may  exist  a  contract  before  delivery.] 

As  to  the  last  point,  it  is  submitted,  that  there  is  no 
sufficient  consideration  stated  for  the  promise  alleged  in 
the  declaration.  The  consideration  stated  might  support 
a  promise  to  pay  freight,  but  not  a  promise  to  pay  demur^ 

id)  13  East,  399.  14  M.  &  W.  403. 

(6)  4  Q.  B.  260.  ((0  8  M.  &  W.  798. 

(c)  See  Thompson  v.  Dominy, 
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rage.     He  referred  to  Rascorla  ▼•  Thomas  (a),  and  JcuJtsan       1848. 
V.  Cobbin  (A>  ^m^ 

Cur.  ado.  mJL  9, 

RoBian 
and  Another. 

Erlb,  J. — In  this  case  a  rule  for  a  new  trial  bad  been 
moved  for,  and  it  was  objected, — first,  that  the  admis^ 
sion  of  the  book  of  the  plaintiff  in  evidence  for  himself  on 
the  grounds  that  it  was  a  manifest,  and  in  the  nature  of  a 
public  document,  was  wrong. 

But  although  the  book  was  not  admissible  to  prove  anj 
fact,  still  I  am  of  opinion,  looking  to  the  nature  of  the  entry, 
that  its  reception  is  no  ground  for  a  new  triaL  It  was  a 
mere  statement  of  the  items  of  the  plaintiff's  claim,  viz., 
that  the  freight  for  98  tons  and  a  fraction,  at  ISs.  dd.  per 
ton,  amounted  to  77L  ISs.,  and  so  forth. 

The  facts  on  which  those  claims  were  rested  were  proved 
by  legal  evidence,  and  the  book  only  added  the  results  of 
multiplication  and  addition.  A  copy  of  the  entry  would 
have  been  analogous  to  the  ordinary  bill  of  the  particulars 
of  a  plaintiff's  demand,  which,  after  proof  of  the  items,  is 
often  referred  to  by  the  jury  for  separate  amounts  and  the 
sum  totaL 

It  was  also  objected,  that  there  was  no  evidence  of  the 
alleged  promise  to  discharge  the  vessel  in  four  days;  but 
the  claim  of  the  cargo  by  the  defendants  as  the  assignees 
of  the  bill  of  lading,  was  evidence  of  an  agreement  to  the 
terms  therein  mentioned  in  consideration  of  which  the 
master  agreed  to  deliver  the  cargo. 

The  principle  on  which  the  consignee  is  taken,  to  con- 
tract for  the  freight  and  demurrage  mentioned  in  the  bill 
of  lading,  applies  in  respect  of  other  stipulations  therein 
mentioned,  and  the  promise  to  pay  demurrage  in  case  of 
detention  is,  in  effect,  a  promise  to  discharge  within  the 
limited  time,  or  pay  for  the  detention. 

(a)  3  Q.  B.  234 ;  S.  C.  2  6.  &  D.  608. 

(b)  8  M.  &  W.  790 ;  S.  C.  1  Dowl.  96,  N.  S. 


474 


CASES  ON   POINTS  OF   rRACTICB^   Q.   B. 


^848.  It  was  objected,  in  arrest  of  judgment,  that  the  consider- 

Sronyr       Ation,  although  valid  for  a  part  of  the  promise,  was  invalid 
BouETt      ^  ^  ^^  P^^  relating  to  dischaiging  the  vessel  in  four 

aad  Ano^er.    days. 

But  no  principle  or  authority  was  adduced  to  shew  that 
a  consideration,  valid  according  to  the  general  definitiony 
can  be  insaflBdentin  law  to  support  any  promise  which  the 
contracting  party  may,  in  fact,  choose  to  make  thereon. 
That  objection  also  appears  to  me  to  &il,  and  therefore  the 
rule  must  be  discharged. 

Rule  discharged. 


*' 
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WUtp  Cemu 


IN  THE  ELEVENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


In  the  matter  of  Hannah  Jans  Page.  ]g4g^ 

x^HANNELLy  Seijt,  applied  to  the  Court  for  a  direction  The  rnle  <s  to 
to  the  Master  to  receive  the  affidavit  of  the  acknowledge  J^^^^^J^ 
ment  made  by  a  married  woman  under  the  3  &  4  Wm.  4,  tl»  jurats  of 

which  there 

c.  74,  in  India.    The  commission  for  taking  the  acknow-  are  mter- 
ledgment  had  been  directed  to  five  gentlemen.     Among  applietto 
them  were  Robert  Moseley,    and  Thomas  and  Robert  ^^^■''**™ 
Townsend  Allen,  and  they  took  the  acknowledgment  at 
Calcutta.    Their  certificate  was  in  the  proper  form.    There 
was  also  an  affidavit  of  the  due  taking  of  the  acknowledge 
ment  made  by  R«  T.  Allen  and  W.  G.  Campion,  who  was 
a  third  commissioner,  but  who  had  not  taken  the  acknow^ 
ledgment,    and    both    were    solicitors    of  the    Supreme 
Court  of  Calcutta.     The  Master  objected  to  receive  this 
affidavit,  on  the  ground  that  the  jurat  was  defective.     The 
form  of  it  was  "  Sworn  at  the  Police  Office,  Calcutta,  this 
4th  day  of  October,  1847,  before  me,  J.  W.  Birch,  one  of 
her  Majesty's  justices  of  the  peace  for  the  town  of  Calcutta." 
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1848.  After  the  word  '*  Calcutta"  in  the  prior  part  of  the  jurat 
was  a  caret,  and  immediately  above  the  caret  were  the 
words  ''  by  each  of  the  above  deponents,"  naming  them, 
interlined:  and  in  the  margin  of  the  jurat  were  the  initials 
"  J.  W.  B."  The  question  was,  whether  the  rule  Michael- 
mas Term,  37  Geo.  3  (a),  excluding  affidavits  in  the  jurats 
of  which  there  were  interlineations,  applied  to  affidavits 
made  in  India,  where  there  was  so  much  difficulty  in 
procuring  affidavits. 

Wilde,  C.  J. — According  to  the  rule  of  the  superior 
Courts,  there  is  to  be  no  interlineation  in  the  jurats  of 
affidavits.  In  the  present  case,  there  was  a  want  of  identity 
without  the  interlineations  here  made.  If,  therefore,  the 
rule  applied  to  such  cases,  there  is  no  doubt  that  this 
affidavit  could  not  be  used.  Now  there  is  less  probability 
of  a  mistake  in  affidavits  sworn  here  than  in  affidavits  sworn 
abroad.  It  is  difficult  to  make  distinctions  where  there  is 
a  r^ular  tribunal,  although  the  Court  might  be  led  to  think 
that  there  was  not  much  chance  of  inaccuracy.  But  the 
affidavit  might  come  iBrom  a  place  where  less  accuracy 
could  be  expected.  In  the  present  case,  we  see  no  reason 
for  departing  from  the  general  rule,  and  we  think  it  better 
to  abide  by  it 

Per  Cxtriam. 

Order  refused. 

(a)  2  Arckb.  Praci.  1454,  8th  ed. 
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1848. 

Batty  v,  Marriott. 

mJl  ugh  hill  moved  to  revive  a  rule,  which  had  expired,  Where  a  rale 
under   these   circumstances.     A  rule   in  this  cause  had  consent,  it  is 
originally  been  obtained  in  Trinity  Term,  1847,  and  had  J^^t^u^'- 
been  enlarged  to  Michaelmas  Term  following.  It  was  then,  >ng  wifh  oon- 
according  to  the  practice  of  the  Court,  put  into  the  peremp^  tice  to  tenre 
tory  paper ;  and  at  the  latter  end  of  that  Term,  was  enlarged  roleT*^*'^^ 
by  consent  to  the  present  Hilary  Term.    The  enlarged  rule 
was  Dot.  however,  served  on  the  opposite  party.    When  the 
rule  came  on  for  discussion,  no  one  appeared  to  shew  cause, 
and  it  was  made  absolute  accordingly.     It  was,  however, 
ascertained  that,  by  the  practice  of  the  Common  Pleas,  as 
differing  from  the  practice  of  the  other  Courts,  it  was 
necessary  to  serve   enlarged  rules  although  enlarged  by 
consent     The  object  of  the  present  application  was  to 
revive  the  rule  in  order  to  serve  it,  for  the  opposite  party 
relying  on  the  peculiar  practice  of  this  Court,  might  not 
have  appeared  in  consequence  of  not  being  served.     The 
party,  whose  duty  it  appeared  to  be,  to  serve  the  rule  was 
not  to  blame,  as  it  was  laid  down  in  2  Chit  Archb.  Pract^ 
p.  1420,  8th  edit.,  that  ^^  it  is  not  the  practice  to  serve  an 
enlarged  rule,  because  both  parties  are  before  the  Court" 
For  this  statement,  an  anonymous  case  in  1  SmWCs  Rep* 
p.  199,  was  cited. 

Per  Curiam. — It  appears  by  the  report  of  the  Master^ 
that  the  practice  is  for  the  party  desirous  of  keeping  the 
rule  alive,  to  serve  an  enlarged  rule»  even  though  it  has 
been  enlarged  by  consent  Under  the  circumstances,  how-* 
ever,  the  rule  may  be  revived. 

Rule  revived 


VOL.  V.  it  o.  &  L. 
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Webb  r.  Inwards. 

In  an  action      MSYLES^  Serjt,  shewed  cause  against  a  rule  nisi,  obtained 
cheque,  the       l>y  Tdlfourdy  Seijt,  for  discharging  a  rule  to  change  the 
h©°chMFed*on  ^^°"^  granted  on  the  common  affidavit     The  venue  was 
t^  <iommon      originally  laid  in  Bedfordshire,  and  the  common  affidavit 
being  made,  the  venue  was  on  the  4th  of  January  changed 
from  Bedfordshire  to  London.     The  present  rule  was  then 
obtained  to  bring  it  back  to  Bedfordshire.    It  was  an  action 
of  assumpsit,  and  the  declaration  contained  a  count  on  a 
banker's  cheque,  drawn  on  S.  and  Co.,  bankers  at  Bed- 
ford ;  another  for  goods  sold  and  deUvered,  and  a  third  on 
an  account  stated.    The  defendant  traversed  the  making  of 
the  cheque;  pleaded  non  assumpsit  to  the  other  counts, 
and  also  accord  and  satisfaction  by  two  bills  of  exchange. 
On  these  pleas,  issues  were  joined.     The  question  was, 
whether  the  action  being  brought  on  a  cheque  as  well  as 
for  goods  sold  and  delivered,  the  defendant  was  in  a  situa- 
tion to  change  the  venue  on  the  common  affidavit     The 
case  might  first  be  considered,  as  if  the  count  on  the  cheque 
was  the  only  one  in  the  declaration.     No  doubt,  the  rule 
formerly  was,  that  where  an  action  was   founded   on   a 
written  instrument  of  any  sort,  the  venue  could  not  be 
changed  on  the  common  affidavit     But  since  the  decision 
in  the  case  of  Mondel  v.  Steele  (a),  a  different  practice  had 
prevailed.     There,  the  Court  of  Exchequer  reviewed  the 
cases,  and  the  rule  was  stated  by  Parke,  B.  thus,  "  In  this 
state  of  the  authorities,  we  think  that  it  cannot  be  laid 
down  as  a  general  proposition,  that  the  venue  is  not  to  be 
changed  in  actions  on  written  instruments,  appearing  by  the 
declaration  to  be  in  writing.     There  does  not  seem  to  be  any 
principle,  and  but  little  precedent,  in  support  of  so  exten- 
sive an  exception  to  a  general  rule,  which,  in  conformity 
with  the  statute  law,  is,  that  actions  should  be  tried,  where 

[a)  1  Dowl,  155,  N.  S. ;  S.  C.  8  M.  &  W.  640. 
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the  causes  of  action  arise;  and  the  exceptions  to  that  rule  1848. 
should  not  be  readily  extended.  We  think,  that  in  all 
actions  on  contracts,  although  in  writing,  except  on  special- 
ties, bills,  and  notes,  the  venue  may  be  changed  upon  the 
usual  a£5davit  being  made.*'  In  RoberU  v.  Wright  (a),  the 
Court  of  Exchequer  permitted  the  venue  to  be  changed  on 
the  common  affidavit  in  an  action  on  an  I  O  U,  and  in 
Slade  V.  Trew  (A),  the  Court  permitted  the  venue  to  be 
changed  on  the  common  affidavit,  in  an  action  on  an  agree- 
ment containing  very  complicated  terms.  There,  Lord 
Lyndhursty  said,  **  there  are  numerous  instances  in  which 
the  venue  has  been  changed  in  actions  upon  written  con- 
tracts." The  question  then  was,  whether  a  cheque  could 
be  considered  as  an  instrument  to  which  the  observations 
of  Lord  Lyndhurst  and  Parke^  6.  applied.  It  might  pos- 
sibly be  contended  that  it  was  in  the  nature  of  an  inland 
bill  of  exchange,  but  in  popular  language,  it  certainly  was 
not,  and  it  did  not  require  a  stamp.  But  supposing  that  it 
could  properly  be  treated  as  an  inland  bill  of  exchange, 
and  therefore  forming  an  exception  to  the  general  rule 
requiring  actions  to  be  tried  where  the  cause  of  action 
arose;  then  as  the  declaration  here  contained  counts  for 
goods  sold  and  delivered  and  on  an  account  stated,  the 
case  was  distinguishable  from  those  which  might  be  cited 
in  support  of  the  present  application.  [Wtlde^  C.  J. — A 
cheque  is  a  bill  of  exchange.  It  has  all  the  incidents  of  a 
bill  of  exchange,  and  but  for  the  exception  in  the  Stamp 
Act,  it  would  require  a  stamp.  MauUy  J. — It  is,  in  fact,  a 
bill  of  exchange ;  and  whatever  reasons  exist  for  not  per- 
mitting the  venue  to  be  changed  in  an  action  on  a  bill  of 
exchange,  equally  apply  to  an  action  on  a  cheque.] 

Talfourdj  Seijt,  contra,  was  stopped  by  the  Court 

(a)  1  Dowl.  294 ;  S.  G.  1  C.  &  J.  547. 

(b)  1  C.  &  M.  584 ;  S.  C.  2  Dowl.  65. 
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1848. 


Webb 

9. 

Inwards. 


WitDE,  C.  J. — The  rule  for  changing  the  venue  in  this 
case  was  obtained  on  the  common  affidavit  in  a  case  to 
which  such  an  affidavit  would  not  properly  apply.  The 
rule  has,  therefore,  been  irregularly  obtained,  and  this  rule 
must  be  made  absolute  to  discharge  it 


Maule,  J.,  and  Cresswell,  J.,  concurred. 

Williams,  J.,  referred  to  the  case  of  Martin  v.  Daws  (a), 
where  the  Court  of  Exchequer  were  of  opinion  that  in  an 
action  on  an  award,  the  venue  could  not  be  changed  on  the 
common  affidavit. 

Rule  absolute. 

(a)  Ante,  vol.  1,  p.  279. 


Hayward  v.  Bennett* 

l)el>t  on  t  JLIEBT.  The  declaration  was  on  a  bond  given  by  the 
a  turetTuDder  defendant  as  a  co-surety  for  a  person  named  Hales,  under 
^''.}J'^7''''^  the  1  &  2  Vict.  c.  110,  s.  8,  in  the  sum  of  1363/.  lOs.  SA 

C.  1 10,  8.  O. 

The  bond  was  in  the  usual  form,  and  the  condition  set 
oiit  upon  oyer  was,  "  that  if  Hales  should  pay  the  sum  to  be 
recovered  or  render  himself  to  the  custody  of  the  gaoler  of 
the  Court  in  which  such  action  shall  have  been  brought  or 
may  be  brought  for  the  recovery  of  the  said  alleged  debt, 
according  to  the  practice  of  such  Court,  or  within  such 
time  and  in  such  manner  as  the  said  Court  or  any  Judge 
thereof  shall  direct,  after  judgment  shall  have  been  recovered 
in  such  action,  then  the  said  obligation  to  be  void;  but 


Plea,  that 

after  making 

the  bond,  the 

plaintiff 

Drought  an 

action  against 

the  principal, 

and  took  and 

detained  him 

in  execution^ 

according  to 

the  practice 

of  the  Court 

of  Queen*s 

Bench,  in  ^ 

aaid^bt ;  tbat»  Otherwise  the  same  to  stand  and  remain  in  full  force  and 

from  the  time     effect." 
of  recovering 
such  judgment 

until  the  arrest,  bo,  the  principal,  was  always  ready  and  willing  to  render  himself,  according  to 
tbe  course  and  practice  of  the  Court  of  Queen's  Bench  ;  and  that  by  reason  of  his  detention  in 
execution,  he  was,  by  the  practice  of  the  said  Court,  exonerated  and  discharged  from  rendering 
himself  according  to  the  said  condition  t  Held,  on  special  demurrer,  that  the  plea  was  bad,  as  it 
did  not  distinctly  allege  either  that  the  principal  aid  surrender  according  to  the  condition  of 
the  bond,  or  that  such  surrender  was  made  impossible  by  the  act  of  the  plaintiff. 
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The  defendant  pleaded,  that  after  the  making  of  the       1B48. 
said   writing  obligatory,  and  before   the  commencement     h^ywarp 
of  this  suit,  &C.,  the  plaintiff  brought  and  commenced  an  «• 

action  against  J.  Heffer  and  H.  Hales  in  the  Court  of 
Queen's  Bench,  for  the  recovery  of  the  said  alleged  debt ; 
and  afterwards  the  plaintiff  recovered  in  the  said  action 
924iL  Is.  for  debt  and  costs;  that  afterwards,  and  before 
the  commencement  of  this  suit,  and  '^according  to  the 
practice  of  the  said  Court,"  to  wit,  on  the  29th  day  of 
October,  1842,  the  plaintiff  caused  to  be  sued  out  a  ca.  sa. 
against  Hales,  directed  to  the  sheriffs  of  London,  and 
returnable  on  the  15th  of  November,  &c. ;  that  afterwards, 
and  according  to  the  practice  of  the  said  Court,  to  wit,  on 
the  29th  of  October,  1842,  the  said  writ  was  delivered  by 
the  plaintiff  to  the  said  sheriffs,  &c. ;  and  that  the  said 
Hales,  before  the  time  for  rendering  himself,  ^^  according  to 
the  practice  of  the  said  Court  and  the  said  condition,  to 
wit,  on  the  14th  of  November,  1842,  was,  according  to 
the  practice  of  the  said  Court,"  taken  and  arrested  by  the 
said  sheriffs,  under  the  said  writ,  and  was  then  kept  and 
detained  in  execution,  in  custody,  under  and  by  virtue  of 
the  said  writ,  at  the  suit  of  the  said  plaintiff,  upon  the  said 
judgment  so  recovered  as  aforesaid,  and  according  to  the 
practice  of  the  said  Court,  which  practice  then  and  before, 
and  at  the  time  of  the  making  of  the  said  writing  obligatory, 
existed  until  and  after  the  return  day  of  the  said  writ  of 
ca.  sa.,  for  a  long  space  of  time  thereafter,  to  wit,  hitherto ; 
of  all  which  premises  the  plaintiff  afterwards,  &c.,  had 
notice ;  and  that  from  the  time  of  the  recovery  of  the  said 
judgment  until  the  said  Hales  was  so  taken  and  arrested 
under  the  said  writ  of  c&  sa.  as  aforesaid,  the  said  Hales 
was  always  ready  and  willing  to  render  himself  to  the 
custody  of  the  gaoler  of  the  said  Court,  according  to  the 
practice  of  the  said  Court  and  the  said  condition  of  the 
said  writing  obligatory;  and  that  by  reason  of  the  said 
Hales  having  been  so  taken  and  arrested,  and  kept  and 
detained  in  execution  as  aforesaid,  and  of  the  premises 
aforesaid,  the  said  Hales  was,  ^*  by  the  practice  of  the  said 
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Court,  exonerated  and  discharged  from  rendering  himself 
to  the  gaoler  of  the  said  Court,  according  to  the  said  con- 
**•  dition ;"  and  that  the  defendant  and  the  said  T.  Cope,  by 

reason,  &c.,  were,  as  such  sureties  as  aforesaid,  **hj  the 
said  practice  of  the  said  Court,  exonerated  and  discharged 
from  rendering  the  said  Hales  to  the  gaoler  of  the  said 
Court,  according  to  the  said  condition,"  &c    Verification. 

To  this  plea,  the  plaintiff  demurred  on  various  grounds ; 
and,  among  others,  that  the  plea  was  ambiguous,  and  did 
not  shew  a  performance  of  the  condition,  or  an  excuse 
for  the  non-performance  of  it. 

The  case  had  aheady  been  before  the  Court  (a)  on  a 
demurrer  to  a  plea  similar  to  the  present,  which  alleged 
that  Hales  was  willing  to  surrender,  '^  but  that  he  was 
prevented  from  so  doing  in  manner  aforesaid.**  This  plea 
the  Court  held  bad,  for  not  expressly  alleging  that  the 
principal  Hales  had  surrendered  according  to  the  practice 
of  the  Court,  or  that  the  act  of  the  plaintiff  in  taking  him 
in  execution  rendered  it  impossible  for  the  defendant  to 
render  him,  as  the  Court  could  not  take  judicial  notice, 
that  issuing  such  a  writ  was  an  impediment  to  the  render. 
Leave  was,  however,  given  to  amend,  and  the  plea  above 
set  out  was  pleaded. 

Butt  (with  him  Pamell)  appeared  to  support  the  demurrer. 
The  plea  now  before  the  Court  was  equally  objectionable 
with  the  one  which  had  already  been  held  insufficient  The 
defendant,  in  order  to  make  his  plea  good,  must  either 
shew  that  he  had  fulfilled  the  condition  of  the  bond,  or 
that  the  fulfilment  of  it  was  rendered  impossible  by  the 
act  of  the  obligee.  It  was  not  competent  for  the  defendant 
to  avail  himself  of  the  practice  of  the  Court  in  which  it 
was  alleged  the  action  had  been  brought,  for  the  purpose 
of  altering  the  condition  of  the  bond.  First,  the  plea  here 
did  not  allege  that  the  principal  had,  according  to  the 
practice  of  the  Court,  rendered ;  and  if  it  was  intended  to 

(a)  Ante^  vol.  4,  p.  228 ;  S.  C.  3  C.  B.  404. 
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make  it  appear  that  what  had  been  done,  did  in  point  of       1^-18. 
practice  amount  to  a  render,  then  the  plea  should  have  set     Haywabd 
out  that  practice.     Secondly,  the  plea  did  not  shew  any  ^' 

excuse  for  not  rendering  the  principal  It  merely  stated 
that  the  defendant  was  exonerated  and  discharged  by  the 
practice  of  the  Court  of  Queen's  Bench  from  rendering 
him.  The  Court  could  not  take  judicial  notice  of  the 
practice  existing  in  another  Court,  so  as  to  see  that  the 
defendant  was  excused  from  the  performance  of  the  con- 
dition. The  plaintiff  could  not,  as  the  plea  now  stood, 
safely  traverse  any  of  the  material  allegations  contained 
in  it 

Tcdfourd,  Seijt,  (with  him  Offle),  supported  the  plea. 
The  objections  to  the  former  plea  did  not  exist  to  the 
amended  one  now  before  the  Court  The  former  plea 
did  not  shew  that  the  act  of  the  plaintiff  rendered  it 
impossible  to  perform  the  condition.  But  here  the  plea 
alleged  that  the  plaintiff,  by  suing  out  his  execution  and 
taking  the  defendant,  did,  by  the  practice  of  the  Court  in 
which  he  brought  his  action,  exonerate  the  plaintiff  from 
rendering  his  principal.  [Maule,  J. — That  argument  is 
used  for  the  purpose  of  bringing  this  case  within  the  rule 
laid  down  in  Co.  Litt.  206,  a,  that  ^^  in  ail  cases  where  a 
condition  of  a  bond,  recognizance,  &c.,  is  possible  at  the 
time  of  the  making  of  the  condition,  and  before  the  same  can 
be  performed,  the  condition  becomes  impossible  by  the  act 
of  God,  or  of  the  law,  or  of  the  obligee,  &c.,  there  the 
obligation,  &c.  is  saved."  But  to  bring  the  case  within  that 
principle,  it  ought  to  be  shewn  by  the  plea  that  the  act  of  the 
plaintiff  made  it  '^  impossible"  to  render  the  principal.  But 
the  plea  says,  that  the  practice  of  the  Court  of  Queen's 
Bench  excused  the  render.  K  it  did,  then  as  we  cannot 
take  judicial  notice  of  what  that  practice  is,  ought  not  the 
defendant  to  shew  on  his  plea  what  that  practice  is  ?]  The 
plea  states  that  the  principal  was  taken  into  custody,  the 
effect  of  which  the  Court  must  see  would  be  to  make  it 
impossible  to  render  him.  [Maule^  J. — The  former  decision 
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1848. 


Haywaro 

9. 

Bennett. 


in  this  case  is  contrary  to  that  view.  Williams,  J. — If  the 
plea  had  set  out  the  fiict,  and  then  concluded  ^  per 
quod,  it  became  impossible  for  the  defendant  to  render 
Hales;"  if  the  "per  quod"  is  an  inference  of  law,  it 
cannot  be  traversed,  and  the  plea  might  be  good ;  but  the 
Court  held  that  the  "per  quod"  was  a  conclusion  of  fact, 
and,  therefore,  traversable.]  It  was  held  in  /Vyce  v. 
Belcher  (a),  that  the  words  in  a  pleading  after  the  "  per 
quod"  amounted  to  an  averment  of  a  matter  of  fact,  and 
were  not  mere  matter  of  legal  inference  from  the  preceding 
allegations.  [^Maule,  J. — No  doubt  matter  of  fact  is  not 
the  less  traversable  because  it  is  stated  after  a  "  per  quod.** 
But  an  allegation  that  "  it  thereby  became  hb  duty,"  would 
be  an  allegation  of  law.  Perhaps  the  proper  way  would 
be  to  ascertain  what  the  practice  of  the  Court  of  Queen's 
Bench  is  upon  thb  point ;  and  if  the  taking  the  principal 
in  execution  amounts  to  a  render,  or  makes  a  render 
impossible,  then  plead  it  accordingly.] 


Per  Curiam. 


Leave  to  amend  on  the  usual  terms,  otherwise 
judgment  for  the  Plaintiff. 

(a)  Ante,  vol.  4,  p.  238 ;  S.  C.  3  C.  B.  58. 


Doe  dem.  Harrison  v.  Hampson  (a). 

J3UTT  shewed  cause  against  a  rule  nisi,  obtained  by 
Montagu  Smith  at  the  instance  of  the  defendant's  adminis- 
trator, calling  upon  the  lessor  of  the  plaintiff  to  shew  cause 

(a)  This  case  was  decided  in  Trinity  Term,  1847 ;  but  was  acci- 
dentally omitted  in  its  proper  place. 


The  under- 
taking of  the 
lessor  of  the 
plaintiff,  in 
the  common 
consent  rule, 
to  pay  costs, 
is  only  per- 
sonal, and 
cannot  be 
enforced  at  the  instance  of  the  defendant's  administrator. 

SenMe^  that  where  a  rule  has  the  force  of  a  judgment  under  the  1  &  2  Vict.  c.  110,  s.  18,  it 
is  not  necessary  that  a  rule  should  be  senred  calling  on  the  party  in  defiuilt  to  shew  cause  why 
he  should  not  pay  the  amount  mentioned  in  the  rule  (6). 

(h)  See  Dc9  d.  PenmngUm  v.  BarreU,  ante,  vol.  4,  p.  755. 


HILARY   TERM,    11    VICT.  485 

why  he  should  not  pay  the  costs  of  the  trial  had  in  this  cause,  ^  848# 
in  which  a  verdict  had  been  found  for  the  defendant  It  was  jkm  dem. 
an  action  of  ejectment,  and  had  been  tried  at  the  Spring  HABaisoH 
Assizes  for  the  county  of  Somerset,  in  the  year  1846.  The  Hampboh. 
defendant  died  intestate  on  the  25th  of  November,  1846. 
Administration  was,  in  the  following  month  of  March, 
granted  to  the  defendant's  son,  Crispin  Hampson.  On  the 
23rd  of  March,  1847,  an  order  was  made  by  J?rfe,  J.,  to 
enter  judgment  nunc  pro  tunc,  as  of  the  2l8t  of  April,  1846 ; 
and  also,  that  the  defendant's  costs  should  be  taxed  by  the 
Master.  In  pursuance  of  that  order,  judgment  was  signed, 
and  the  Master  taxed  the  defendant's  costs  at  6821  12^.,  upon 
the  consent  rule.  The  authorities  clearly  shewed  that  the 
liability  to  pay  costs  under  the  consent  rule  depending  on  the 
undertakings  therein  given  was  clearly  personal,  and  only 
capable,  in  case  of  non-payment,  of  becoming  the  foundation 
of  an  attachment  The  case  of  Goodright  v.  Holton  (a), 
must  be  considered  now  as  overruled.  He  cited  Thru9~ 
tautv.  Bedwell{b);  Adams  an  Ejectment,  p.  280,  4th  ed.; 
2  Wms,  Saund,  72,  note  (n) ;  2  Wins,  an  JSxars.  1575, 
3rd  ecL ;  HuOock  an  Casts,  647, 2nd  ed. ;  Tidd's  Pract.  1243, 
9th  ed. ;  Dae  d.  Pain  v.  Grundy  (c) ;  Newtan  v.  Walker  {d). 
The  lessor  of  the  plaintiff  not  being  liable  to  these  costs  inde- 
pendent of  the  1  &  2  Vict  c.  110,  s.  18,  that  act  would  not 
alter  his  liability,  as  it  merely  provided  a  more  convenient 
remedy  instead  of  attachment  If  the  defendant  were  still 
living,  he  could  not  have  proceeded  under  the  1  &  2  Vict 
c.  1 10,  s.  18 ;  Janes  v.  WilUams  (e);  Neah  v.  Pastletkwaite{f)\ 
Hadsan  v.  Pattersan  (ff) ;  Dae  v.  Ballard  (A).  In  such  a 
case,  the  mode  would  be  to  proceed  by  scire  facias  to  revive 
the  judgment  in  favour  of  the  personal  representative. 

(a)  Barnes,  119.  &  D.  623. 

(b)  2  Wils.  7.  (g)  4  M.  &  G.  333  ;  S.  C.  5 

(c)  1  B.  &  C.  284;  S.  C.  2  D.  Scott,  N.  R.  76;  2  Dowl.  129, 
&  R.  437.  N.  S. 

{d)  Willes,  315.  {h)  Cited  from  9  Law  Timet, 

(f)  8  M.  &  W.  349  ;  S.  C.  9  124.    Since  reported,  nam.  Doe 

Dowl.  702.  d.  Pennington  v.  BarreU,  ante, 

(/)  I   Q.  B.   243;    S.  C.  4   P.  vol.  4,  p.  755. 
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18^1 8.  Montagu  Smith  supported  the  rale.     If  there  were  any 

Doe^denu      diflSculty  m  the  case,  it  arose  from  the  judgment  having  been 

Haeeisok     entered  nunc  pro  tunc.    That,  however,  could  constitute  no 

Uamfson.      ground  for  discharging  the  present  rule.     The  decision  in 

Thrustaui  v.  Bedwett(a\  could  not  be  regarded  as  any 

authority  on  the  subject,  as  the  opinion  there  expressed  was 

merely  obiter ;  while  the  decision  in  Goodrigkt  v.  HoUan  {b) 

was  directly  in  point,  as  there  a  similar  application  to  the 

present  was  granted.    The  object  of  the  statute  of  1  &  2 

Vict  c.  110,  s.  18,  was  to  give  greater  facilities  to  creditors 

in  securing  the  payment  of  their  debts,  and  therefore  a  fi. 

fii.  might  be  issued  at  the  suit  of  the  administrator  of  the 

deceased  defendant 

Cur.  adv.  vulL 

Wilde,  C.  J. — This  was  a  rule  obtained  on  behalf  of  the 
administrator  of  the  defendant,  calling  upon  the  lessor  of  the 
plaintiff  to  shew  cause  why  he  should  not  pay  the  costs 
taxed  upon  the  consent  rule,  a  verdict  having  been  found 
against  him  at  the  trial.  It  appears  that  the  defendant  died 
on  the  25th  of  November,  1846,  and  that  judgment  was 
entered  as  of  Easter  Term,  1846.  It  has  repeatedly  been 
held,  that  the  liability  to  pay  costs  under  the  consent  rule  in 
ejectment  is  merely  personal  to  be  enforced  by  attachment 
only,  and  that  it  dies  with  the  party.  It  was  so  held  in 
Thrustout  v.  Bedwell;  and  Doe  dem.  Pain  v.  Grundy  (c) ; 
and  the  rule  is  so  stated  in  several  of  the  text  books  to 
which  reference  has  been  made.  The  only  authority  opposed 
to  these  is  the  case  in  Barnes^  of  Goodright  v.  Holton.  We 
have  caused  search  to  be  made,  and  we  find  that  that  case 
is  not  quite  as  stated  in  the  report  The  rule  was  not  made 
upon  the  ordinary  consent  rule. 

This  motion  is  founded  upon  the  18th  section  of  the  1  &  2 
Vict  c.  110,  which  enacts,  "  that  all  decrees  and  orders  of 
Courts  of  Equity,  and  all  rules  of  Courts  of  Common  Law, 
and  all  orders  of  the  Lord  Chancellor  or  of  the  Court  of 

(a)  2  Wil8.  7.  (c)  1  B.  &  C.  284  ;   S.  C.  2  D. 

(b)  Barnes,  119.  &  R.  437. 
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Review  in  matters  of  bankruptcy,  and  all  orders  of  the  Lord  1 848. 
Chancellor  in  matters  of  lunacy,  whereby  any  sum  of  money,  DoTdemT 
or  any  costs,  charges,  or  expenses,  shall  be  payable  to  any  Habrmon 
person,  shall  have  the  effect  of  judgments  in  the  supenor  Hampson. 
Courts  of  Common  Law,  and  the  persons  to  whom  any  such 
monies,  or  costs,  charges,  or  expenses,  shall  be  payable, 
shall  be  deemed  judgment  creditors  within  the  meaning 
of  this  act ;  and  all  powers  hereby  given  to  the  Judges  of  the 
superior  Courts  of  Common  Law  with  respect  to  matters 
depending  in  the  same  Courts  shall  and  may  be  exercised 
by  Courts  of  Equity  with  respect  to  matters  therein  de- 
pending, and  by  the  Lord  Chancellor  and  the  Court  of 
Review  in  matters  of  bankruptcy,  and  by  the  Lord  Chan- 
cellor in  matters  of  lunacy ;  and  all  remedies  hereby  given 
to  judgment  creditors  are  in  like  manner  given  to  persons 
to  whom  any  monies,  or  costs,  charges,  or  expenses,  are  by 
such  orders  or  rules  respectively  directed  to  be  paid." 
The  object  of  that  clause  is  not  to  give  to  the  Courts  any 
greater  powers  than  they  before  possessed,  or  to  make  parties 
liable  for  costs  for  which  they  were  not  liable  before ;  but 
merely  to  give  to  such  niles  and  orders  the  effect  of  judg- 
ments. I  cannot  discover  that  it  authorizes  the  Court  to 
make  the  rule  here  prayed.  The  consent  rule  expressly 
requires  the  lessor  of  the  plaintiff  to  pay  the  costs,  in  the 
event  of  a  verdict  being  found  for  the  defendant.  Here  the 
defendant  has  obtained  a  verdict  and  judgment,  and  the 
costs  have  been  adjudged  to  him.  Assuming  that  the 
consent  rule  has  the  force  of  a  judgment,  then,  according  to 
the  cases  of  Jonei  v.  Williams  (a) ;  Doe  v.  Amey  (J) ;  Neale 
V.  Postlethwaite  (c),  and  Hodsan  v.  Patterson  (rf),  the  motion 
is  unnecessary  (e):  and  if  it  has  not  the  force  of  a  judgment, 
we  are  equally  without  power  to  do  that  which  is  prayed. 

Rule  discharged. 

(a)  S  M.  &  W.  349.  (e)  See  Doe  d.  Pennington  v. 

(b)  Ibid.  565.  BarreU,  ante,  vol.  4,  p.  755.  [Note 

(c)  1  Q.  B.  243.  by  reporters.] 
(4  4  M.  &  G.  333. 
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The  Court 
permitted  an 
mffida?it  of 
veriftcation 
of  an  acknow- 
ledgment by 
amarried 
woman  to  bar 
ber  dower 
before  com- 
miflsionen,  to 
be  received 
br  the  officer 
oitiie  Court; 
although 
written  on 
paper,  instead 
of  parchment. 


Ex  parte  Carb. 

JoALLy  applied  for  a  directiou  to  the  Master  to  receive  an 
affidavit  of  verification  of  an  acknowledgment  by  a  married 
woman,  before  commissioners  at  Toronto,  for  the  purpose  of 
barring  her  dower,  in  pursuance  of  the  3  &  4  Wm.  4,  c.  74, 
8. 85.  The  affidavit  was  written  on  paper,  and  was  perfectly 
r^ular  in  point  of  form.  The  officer,  however,  hesitated  to 
receive  the  affidavit,  on  the  ground  that  it  ought  to  be  on 
parchment,  it  being  the  practice  to  require  such  an  affidavit 
to  be  on  parchment,  by  analogy  to  the  practice  established 
under  the  rule  of  Hilary  Term,  14  Geo.  3,  in  the  case  of 
affidavits  verifying  acknowledgment  of  fines  and  warrants 
of  attorney  to  sufier  recoveries.  Such  a  practice  was  not 
required  by  the  words  of  the  statute  itself,  as  that  merely 
spoke  of  an  affidavit,  without  mentioning  the  material  on 
which  it  was  to  be  written.  The  reason  for  the  practice 
established  in  the  case  of  fines  and  recoveries,  did  not  apply 
to  an  acknowledgment  by  a  married  woman  to  bar  her 
dower.  Fines  and  recoveries  were  conveyances  by  record, 
by  which  a  base  fee  or  a  fee  simple  passed ;  but  by  the  married 
woman's  acknowledgment,  only  an  estate  for  life  passed  ;  it 
was  reasonable  that  the  affidavit  in  the  former  case  should 
be  on  parchment,  as  it  was  a  quasi  record,  but  the  latter 
could  not  be  viewed  in  the  same  light.  If  the  practice  now 
adopted  was  to  be  enforced  in  the  present  case,  it  would  be 
requisite  to  send  out  to  Toronto  to  procure  an  affidavit  made 
on  parchment. 


Pek  Curiam. — The  object  of  the  affidavit  is  to  satisfy  the 
Court  of  the  authenticity  of  the  certificate ;  but  as  in  the 
present  instance,  the  object  of  the  acknowledgment  is  only 
to  bar  dower,  and  not  to  pass  the  fee,  we  do  not  think  that 
it  is  indispensable,  that  the  affidavit  of  verification  should 


Caeb. 
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be  on  patt;hment     The  o£Bcer  majj  therefore,  receive  the 
affidavit  and  file  it.  Ex  parte 

Order  granted,  (a) 

(a)  By  the  8  &  9  Vict.  c.  106,  England;  that  deed,  however,  to 

8.  7,  married  women  were  per-  he  in  conformity  with  the  pro- 

mitted,  after  the  first  day  of  Oc-  visions  of  the  3  &  4  Wm.  4,  c.  74, 

tober,  1845,  to  disclaim  by  deed  with  respect  to  the  disposing  of 

any  estate   or    interest    in    any  her  interest  in  real  property  to 

tenements  or   hereditaments   in  which  she  was  entitled. 


Elderton  v.  Eaimens,  the  Secretary  for  the  time  being  of 
the  Church  of  England  Life  and  Fire  Assurance 
Trust  and  Annuity  Company. 

JJYLES,  Serjt,  and  Huffh  Hill  shewed  cause  against  a  A  declarittiofl 
rule  obtained  by  Tcdfourd,  Seijt,  for  reviewing  the  Master's  ^n"l^rtwa 
taxation,  on  the  irround  of  an  improper  allowance  and  dis-  ■pecial  TOonttf, 

-  X  -  n  •  a  count  for 

allowance  of  costs.     It  was  an  action  of  assumpsit,  and  the  work  and 

declaration  contained  four  counts ;  the  first  and  second,  were  count  upon  an 

on  special  contracts ;  the  third,  for  work  and  labour }  and  the  ]w^°^°fl^*!?' 

fourth,  on  an  account  stated.    The  defendant  pleaded  to  the  ^  the  whole, 

,  .    non  assumpsit ; 

whole  declaration,  non  assumpsit ;  to  the  first  and  second  second,  a  plea 
counts  respectively,  a  justification ;  to  the  third  and  fourth  to^thefint"*" 
counts,  payment.     The  verdict  was  entered  in  favour  of  <»«"**?  ^y^» 

*    •'  apleaofjus- 

the  defendant  on  the  first  plea,  except  as  to  the  second  tificationto 

count;  and  for  the  plaintiff  as  to  that  county  and  on  the  count;  fourth, 

pleas  of  justification  and  payment     Judgment  was  after-  J|^^f  p°y|^ 

wards  arrested  on  the  second  count     When  the  parties  ^e^^  Verdict 

on  the  plea  of 

appeared  before  the  Master  for  the  purpose  of  taxation,  non  assumnsit, 
he  allowed  the  defendant  the  general  costs  of  the  cause,  asrelatedTto 
and  disallowed  the  plaintiff  the  costs  of  his  witnesses  on  *^d  fomrth***^* 
the  plea  of  justification  to  the  first  count,  because  they  counts  for  the 

defendant, 
and  upon  the 
special  pleas  and  non  assumpsit  to  the  second  count  for  the  plaintiff.  Judgment  was  uterwards 
arrested  on  the  second  count.  HM^  that  the  Master  was  right  in  allowing  the  defendant  the 
l^cneral  costs  of  the  cause ;  and  in  disallowing  the  plaintiff  the  costs  of  witnesses  called  by  him 
m  support  of  the  issue  on  which  he  was  succenful,  but  which  witnesses  were  not  ezdosively 
applicable  to  it 
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were  not  exclusively  applicable  to  that  issue ;  but  were  also 
applicable  to  the  issues  on  which  the  defendant  had  succeeded. 
„  »•  He  allowed  two  copies  of  the  deed  of  settlement     The 

objections  were,  that  the  Master  should  have  disallowed  the 
defendant  the  general  costs  of  the  cause5  as  well  as  the  two 
copies  of  the  deed  of  settlement ;  and  should  have  allowed  the 
plaintiff  the  costs  of  his  witnesses  on  the  issue  on  which  he 
had  succeeded.  It  was  submitted  that  the  Master  had,  in 
allowing  the  defendant  the  general  costs  of  the  cause,  acted 
on  the  universal  practice  of  all  the  Courts.  No  doubt  the  case 
of  James  v.  Brook  (a),  was  an  authority  directly  in  support  of 
the  present  rule.  The  effect  of  that  decision  was,  that 
when  the  defendant  did  not  succeed  on  the  whole  record, 
he  was  not  entitled  to  his  costs.  That  was  a  decision  of 
Mr.  Justice  JSrIe,  sitting  alone  in  the  Bail  Court  The  case 
had  passed  without  much  discussion,  and  the  authorities  on 
the  subject  had  not  been  cited.  The  determination  of  the 
question  must,  however,  depend  on  the  language  of  the 
23  Hen.  8,  c.  15,  s.  1,  which  was  the  first  statute  giving 
defendants  their  costs;  the  statute  of  Gloucester,  6  Edw.  1, 
c.  1,  only  applying  to  plaintiiis.  The  words  of  the  statute 
of  Henry  8,  were,  that,  "  in  trespass  upon  the  statute  of 
King  Richard  the  Second,  made  in  the  fifth  year  of  his 
reign,  for  entries  into  lands  and  tenements,  where  no 
entry  is  given  by  the  law,  or  any  action,  bill,  or  plaint  of 
debt  or  covenant,  upon  any  especialty  made  to  the  plaintiff 
or  plaintiffs,  or  upon  any  contract  supposed  to  be  made 
between  the  plaintiff  or  plaintiffs,  and  any  other  person 
or  persons,  or  any  action,  bill,  or  plaint  of  detinue  of  any 
goods  or  chattels,  whereof  the  plaintiff  or  plaintiffs  shall 
suppose  the  property  belongeth  to  them,  or  to  any  of  them,  or 
any  action,  bill,  or  plaint  of  account,  in  the  which  the  plaintiff 
or  plaintifis  suppose  the  defendant  or  defendants  to  be  their 
bailiff  or  bailifis,  receiver  or  receivers  of  their  manor,  mese, 
money,  or  goods,  to  yield  account,  or  any  action,  bill,  or 
plaint  upon  the  case,  or  upon  any  statute,  for  any  offence  or 

(a)  Ante,  vol.  4,  p.  577. 
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wrong  personal  immediately  supposed  to  be  done  to  the        1848. 
plaintiff  or  plaintifis,  and  the  plaintiff  or  plaintiffs  in  any  such     euifetom 
kind  of  action,  bill,  or  plaint,  after  appearance  of  the  defend-  «^- 

ant  or  defendants,  be  nonsuited,  or  that  any  verdiift  happen 
to  pass,  by  lawful  trial,  against  the  plaintiff  or  plaintiffs  in 
any  such  action,  bill,  or  plaint,  that  then  the  defendant  or 
defendants  in  every  such  action,  bill,  or  plaint,  shall  have 
judgment  to  recover  his  costs  against  every  such  plaintiff  or 
plaintiffs ;  and  that  to  be  assessed  and  taxed  by  the  discretion 
of  the  Judge  or  Judges  of  the  Court  where  any  such  action, 
bill,  or  plaint  shall  be  commenced,  sued  or  taken ;  and  also 
that  every  defendant  in  such  action,  bill,  or  plaint,  shall  have 
such  process  and  execution  for  the  recovery  and  having  of  his 
costs  against  the  plaintiff  or  plaintiffs,  as  the  same  plaintiff  or 
plaintiffs  should  or  might  have  had  against  the  defendant  or 
defendants,  in  case  that  judgment  had  been  given  for  the 
part  of  the  said  plaintiff  or  plaintiffs  in  any  such  action,  bill, 
or  plaint"  Now  the  authorities  clearly  shewed  that  where 
the  defendant  succeeded  on  an  issue,  which  went  to  the 
whole  cause  of  action,  he  was  entitled  to  the  general  costs 
of  the  cause,  although  the  plaintiff  would  be  entitled  to  the 
costs  of  the  issues  on  which  the  defendant  had  failed.  The 
cases  of  Hart  v.  Cathush  (a),  and  Frahkum  v.  Lord  FaU 
mouth  (b\  were  authorities  to  this  effect,  which  was  in 
perfect  conformity  with  the  earlier  case  of  Day  v.  Hanks  (c). 
There,  the  declaration  contained  two  distinct  causes  of 
action  in  two  counts  respectively,  and  the  defendant 
suffered  judgment  by  default  as  to  one,  and  took  issue 
on  the  other.  On  that  issue  he  obtained  a  verdict,  and  the 
Court  held  that  he  was  entitled  to  his  costs  on  the  latter 
count,  notwithstanding  the  plaintiff  was  entitled  to  costs 
on  the  first  count  To  the  same  effect  were  Thornton  v. 
Williamson  (d) ;  Cross  v.  Johnson  (e);  1  fVms.  Sound.  300  J, 
n.  (/),  6th  ed. ;  Goodbume  v.  Bowman  {/).  The  marginal  note 

(a)  2  DowL  456.  («)  9  B.  &  C.  613 ;  S.  C.  4  M. 

(b)  4  Dowl.  65.  &  R.  290. 

(c)  3  T.  R.  664.  if)  9  Bing.  667 ;  S.  C.  3  M. 
id)  13  East,  191.  &  Scott,  69 ;  2  Dowl.  206. 


V. 

Emmens. 
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of  the  last  case  was,  that  *' where  immaterial  issues  are  found 
in  favour  of  defendant,  and  judgment  is  afterwards  entered 
for  plaintiff  non  obstante  veredicto,  neither  party  is  entitled 
to  the  costs  of  the  immaterial  issues."  There,  Tindaly  C«  J., 
said,  ^^  the  issues  in  question  were  found  for  the  defendant, 
and  in  no  sense  of  the  word  can  the  plaintiff  be  said  to  have 
succeeded  on  them.  K  the  verdict  were  for  him  on  a  bad 
count,  he  would  not  be  entitled  to  costs ;  still  less  can  he  be 
so  entitled,  where,  upon  an  immaterial  issue,  the  verdict  is 
against  him.  By  obtaining  judgment  non  obstante  veredicto, 
he  has  not  succeeded,  on  such  issue ;  he  has  only  put  it  out 
of  the  way.  Now,  with  respect  to  the  defendant  In  order  to 
entitle  him  to  costs,  the  issues  found  for  him  must  be  such 
as  he  can  ultimately  succeed  on ;  real  issues  in  point  of  law, 
on  which  judgment  can  be  signed."  These  cases  shewed  that 
where  a  party  cannot  recover  on  one  part  of  his  declaration, 
that  is  to  be  considered  as  put  out  of  the  way,  and  then  the 
defendant  became  entitled  to  the  general  costs  of  the  cause, 
because  the  issues  on  which  the  defendant  had  succeeded, 
were  the  only  ones  to  be  taken  into  consideration.  [^WUde^ 
C.  J. — You  contend  that  but  for  the  introduction  of  the 
second  count,  the  defendant  would  have  been  entitled  to  the 
general  costs  of  the  cause ;  and  that  the  plaintiff  is  not  to  be 
in  a  better  situation  from  having  introduced  a  bad  count  into 
his  declaration.]  Precisely  so.  Then,  as  to  the  allowance  of 
the  witnesses,  the  Master  was  quite  correct  in  not  allowing  to 
the  plaintiff  the  costs  of  those  witnesses  whose  evidence  did 
not  exclusively  apply  to  the  issues  on  which  he  had  succeeded. 
Thus  it  was  held  in  Knight  v.  Woore  (a),  where  an  action  of 
trespass  was  brought,  and  the  defendant  pleaded  a  justifica- 
tion under  a  right  of  way  to  carry  water  and  goods :  as  to 
the  water,  the  jury  found  a  verdict  for  the  defendant:  and 
as  to  the  goods,  for  the  plaintiff.  It  was  held,  that  the  de- 
fendant had  substantially  succeeded,  and  was,  therefore^ 
entitled  to  the  general  costs  of  the  cause ;  and  that  he  was 
also  entitled  to  the  costs  of  a  witness  who  spoke  as  to  the 

(a)  3  Bing.  N.  C.  634  j  S.  C.  4  Scott,  360  ;  6  Dowl.  487. 
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water,  notwithstanding  he  spoke  also  as  to  the  goods.  With        1848. 
regard  to  the  number  of  copies  of  the  deed  of  settlement,     eldebton 
which  had  been  allowed  on  taxation,  that  was  a  matter  of      „  »• 
detail  purely  in  the  discretion  of  the  Master;  and  with 
the   exercise  of   that   discretion,  the   Court   would   not 
interfere. 

Ta^ourd,  Serjt,  in  support  of  the  rule.  The  question 
depended  on  the  construction  of  the  statute  of  the  23  Hen.  8, 
c.  15,  s.  1.  The  language  of  that  section  was  clearly 
intended  to  embrace  only  those  cases  in  which  the  verdict 
passed  in  &vourofthe  defendant  on  the  entire  record.  Here 
however,  the  defendant  was  not  entitled  to  a  verdict  on  the 
whole  record,  and  therefore,  could  have  no  right  to  the 
general  costs  of  the  cause,  although  by  the  new  rules  (Reg. 
Gen.,  Hil.  Term,  2  Wm.  4,  r.  74),  he  would  be  entided  to 
the  costs  of  the  issues  found  in  his  &vour.  The  case  of 
James  v.  Brook  (a)  was  not  distinguishable  from  the  present ; 
and  there  Mr.  Justice  Urk  had,  after  time  taken  to  consider^ 
pronounced  in  &vour  of  the  view  now  presented.  The 
Court  must,  therefore,  be  prepared  to  overrule  that  case,  or 
to  make  the  present  rule  absolute.  The  second  count,  the 
Court  had  held  to  be  a  bad  one,  and  accordingly  arrested 
the  plaintiff's  judgment  To  that  count,  however,  the  de- 
fendant might  have  demurred ;  and  by  not  doing  so,  he  had 
caused  the  expenses  attendant  on  trying  the  issue  to  that 
plea.  It  was,  therefore,  but  just  that  he  should  pay  the 
costs  of  such  unnecessary  trial  With  respect  to  the 
allowance  made  by  the  Master  of  two  copies  of  the  deed 
of  settlement,  that  was  clearly  excessive,  as  either  extracts  of 
the  deed  might  have  been  made,  or  a  less  number  of 
copies  allowed. 

Cur.  adv.  vult 

Wilde,  C.  J. — The  plaintiff  declared  against  the  de- 

(a)  Ante,  vol.  4,  p.  577* 

VOU  V.  K   K  1>.    &   L. 
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fendant  as  secretary  of  the  Church  of  England  Life  and 
Fire  Assurance  Trust  and  Annuity  Company,  in  two  counts, 
_   *'•  on  two  different  contracts  to  employ  him  as  attorney  and 

solicitor  to  the  company.     There  were  also  counts  for  work 
and  labour,  and  on  an  account  stated. 

The  defendant  pleaded  to  the  whole  declaration,  that  the 
company  did  not  promise ;  and  a  special  plea  to  the  first  and 
second  counts  respectively,  justifying  the  discharge  of  the 
plaintiff^ — to  which  there  was  a  replication  of  de  injuria ; 
and  to  the  third  and  fourth  counts,  payment  in  satisfaction. 

A  verdict  was  entered  for  the  plaintiff  on  the  plea  of  non 
assumpsit  as  to  the  second  count,  and  also  on  the  pleas  of 
justification  and  payment ;  and  for  the  defendant  on  the  plea 
of  non  assumpsit,  except  as  to  the  second  count  Judgment 
was  afterwards  arrested  on  the  second  count  The  Master 
on  taxation  of  costs  allowed  to  the  defendant  the  general 
costs  of  the  cause,  and  allowed  as  part  of  them,  the  costs  of 
two  copies  of  the  deed  of  settlement,  which  was  very  long. 
He  also  refused  to  allow  the  plaintiff  the  costs  of  certain 
witnesses  called  by  him  in  support  of  the  issue  on  the  special 
plea  to  the  first  count,  on  which  he  succeeded ;  because  their 
evidence  was  applicable  to  other  issues  also.  A  rule  nisi  for 
reviewing  the  Master's  taxation  was  granted,  and  these 
points  fully  discussed. 

As  to  the  first,  which  was  the  most  important,  it  was 
contended,  that  the  right  of  the  defendant  to  costs  depended 
upon  the  statute  23  Hen.  8,  c.  15,  (extended  to  all  actions 
by  the  4  Jac.  1,  c.  3,)  which  enacted  that  in  certain  actions 
"  if  the  plaintiff,"  "  after  appearance  of  the  defendant,*'  "  be 
nonsuited,  or  that  any  verdict  happen  to  pass  by  lawful 
trial  against  the  plaintiff,"  "  the  defendant,"  "  in  every 
such  action,"  "shall  have  judgment  to  recover  his  costs" 
against  the  plaintiff,  "  to  be  assessed  and  taxed  at  the  dis- 
cretion of  the  Court,"  &c. ;  and  that  this  statute  did  not 
entitle  the  defendant  to  costs,  unless  the  verdict  was  in  his 
favour  on  the  whole  record:  whereas,  in  this  case,  the 
verdict  was  in  favour  of  the  plaintiff  on  both  the  issues 
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raised  as  to  the  second  count,  upon  which  the  judgment 
was  arrested.  The  case  of  James  v.  Brook  (a),  decided 
by  J?rfe,  J.,  in  the  Bail  Court,  is  certainly  expressly  in  •• 

point ;  and  if  that  was  rightly  decided,  this  rule  should  be 
made  absolute.  But,  after  mature  consideration,  it  appears 
to  us,  that  the  statute  of  23  Hen.  8,  c.  15,  as  construed  in 
several  cases,  applies,  although  the  defendant  cannot  have 
a  verdict  in  his  &vour  on  every  part  of  the  record.  Thus 
in  Day  v.  Hanks  {b\  in  which  the  declaration  contained 
two  counts  in  case  for  disturbances  in  two  distinct  commons, 
and  as  to  the  first  the  defendant  suffered  judgment  by 
default ;  and  as  to  the  second,  took  issue  and  obtained  a 
verdict ;  the  Court  held,  that  as  to  that  the  defendant  was 
entitled  to  judgment  and  his  costs,  although  he  could  not 
have  a  verdict  and  judgment  on  every  part  of  the  record. 
And  in  Thornton  v.  fFilUanuon  (c),  an  action  of  trespass 
quare  clausum  fregit,  defendant  pleaded  two  different 
rights  of  way,  upon  which  the  plaintiff  took  issue  and  new 
assigned,  extra  viam.  As  to  that,  defendant  suffered  judg- 
ment by  default  At  the  trial,  damages  were  assessed  on 
that  judgment.  The  plaintiff  obtained  a  Verdict  on  the 
issue  as  to  one  right  of  way,  and  the  defendant  on  the  issue 
as  to  the  other;  and  it  was  held  that  the  defendant  was 
entitled  to  the  general  costs  of  the  cause ;  although  it  was 
manifest  that  he  had  not  a  general  verdict  in  his  favour, 
nor  could  he  have  judgment  on  every  part  of  the  record. 
Cross  V.  Johnson  (d)  is  to  the  same  effect  The  attention  of 
Mr.  Justice  JErle  does  not  appear  to  have  been  drawn  to 
these  cases  by  the  counsel  who  argued  James  v.  Brook  (a). 
It  was  assumed  that  the  statute  23  Hen.  8,  c.  15,  did  not 
give  the  defendant  costs  in  such  a  case ;  and  the  question 
was  treated  as  depending  upon  the  new  rules  as  to  the 
allowance  of  costs  upon  particular  issues  found  for  the 
plaintiff  and  defendant.    But  we  think  that  the  statute  does 


(a)  Ante,  vol  4,  p.  677.  (c)  13  East,  191. 

(6)  3  T.  R.  654.  (rf)  9  B.  &  C.  613. 
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apply  to  this  case,  which  differs  from  those  only  in  the 

circumstance,  that  as   to   the  second  count  the  plaintiff 

„   ^'  obtained  a  verdict,  and  judirment  was  arrested;   but  it 

ElfMENS* 

seems  diflScult  to  say  upon  what  principle  a  plaintiff  is  to 
be  in  a  better  position,  where  he  has  obtained  a  verdict  on 
an  issue  joined  on  a  count  so  defective,  that  he  can  have 
no  judgment;  than  where  he  has  judgment  by  de&ult  on 
a  good  count,  as  in  Day  v.  Hanks  (a).  As  &r  as  costs  are 
concerned,  the  count  on  which  judgment  was  arrested,  is 
removed  out  of  the  way.  There  is  no  effective  verdict 
where  judgment  is  arrested;  and,  although  it  may  be  true 
that  the  defendant  cannot  have  judgment  on  every  part  of 
the  record;  yet,  on  the  whole  record,  the  judgment  is  in  his 
&voUf,  and  we  think  the  Master  was  right  in  allowing  him 
the  general  costs  of  the  cause. 

As  to  the  issues  found  for  the  plaintiff  on  the  pleas  to 
the  first,  third,  and  fourth  counts,  the  Master  would  not 
allow  the  costs  of  his  witnesses,  because  they  were  not 
exclusively  applicable  to  those  issues.  The  Master  was  the 
proper  party  to  judge  whether  the  evidence  of  the  witnesses 
was  exclusively  applicable  to  the  issues  found  for  the  plain- 
tiff; and,  as  he  decided  that  it  was  not,  the  plaintiff  not 
being  entitled  to  the  general  costs  of  the  cause,  was  not 
entitled  to  have  them  allowed,  according  to  several  deci- 
sions; Lardner  v.  Dick{b)\  Knight  v,  Woore{c)\  Crawther 
V.  Elwell  (d). 

The  remaining  point  as  to  the  allowance  of  the  copies  of 
the  deed,  we  think  was  a  matter  for  the  discretion  of  the 
Master;  and  we  see  no  reason  for  saying  that  the  manner 
in  which  he  has  exercised  it,  is  in  contravention  of  any  rule 
of  law,  or  the  practice  of  the  Court.  The  rule  for  reviewing 
his  taxation  must,  therefore,  be  discharged. 

Rule  discharged. 

(a)  3  T.  R.  654.  (c)  3  Bing.  N.  C.  534. 

(ft)  2  C.  &  M.  389.  («  4  M.  &  W.  71. 


HILARY  TEBM,    11   VICT. 

1848. 


487 


Stead  v.  Williams  and  Others. 

f^HANNELL,  Seijt,  moved  for  a  rule  nisi  requiring  The  Court 
the  plaintiff  to  give  security  for  costs  on  the  ground  of  his  _„j  ^  ^ule, 
having  become  insolvent     It  was  an  action  for  the  infringe-  ^  JJ^**^^ 
ment  of  a  patent  and  was  commenced  in  July,  1842.  peUin^the 
The  declaration  contained  counts  in  respect  of  the  breach  give  security 
of  two  patents.     At   the   trial,  which  took  place  at  the  ^epSundof 
Liverpool  Summer  Assizes,  1843,  he  abandoned  his  claim  Ws  insolvency ; 

*  ^       ^      no  ground 

in  respect  of  one  of  the  patents,  but  obtained  a  verdict  in  being  shewn 
respect  of  the  other.     A  rule  for  a  new  trial  was  afterwards  ^g^  t^e  action 
granted,  and  ultimately  made  absolute,  in  Trinity  Term,  J^^l^^^l^ 
1844.     On  the  9th  of  November,  1847,  the  plaintiff  was  of  the  plain- 

tiff*s  ft»sijj;nee. 

taken  in  execution,  and,  on  the  25th  of  the  same  month, 
committed  to  the  Queen's  Prison.  An  execution  creditor 
subsequently  presented  a  petition  to  the  Insolvent  Court, 
and  a  vesting  order  was  made  in  pursuance  of  the  1  &  2  Vict 
c  110,  ss.  36  and  37,  which  accordingly  vested  the  plaintiff's 
estate  in  the  provisional  assignee.  Subsequently,  the  plain*^ 
tiff  gave  notice  of  trial  for  the  sittings  after  the  present 
Hilary  Term.  The  object  of  the  present  application  was 
to  stay  proceedings  until  the  plaintiff  or  his  assignee  gave 
security  for  costs.  The  affidavit  on  which  the  application 
was  founded,  stated  that  the  defendants  bad  a  good  defence 
upon  the  merits,  but  that  the  costs  of  the  defence  would  be 
very  considerable ;  and  that  notice  of  this  application  had 
been  served  upon  Sturges,  the  provisional  assignee  of  the 
plaintiff.  It  did  not  appear  that  the  assignee  had  interfered 
in  prosecuting  the  present  action ;  and  being  a  tort,  the 
right  of  action  would  not  vest  in  the  assignee.  There  was, 
however,  no  doubt  that  the  assignee  would  be  disposed  to 
lend  assistance  to  the  insolvent  in  the  action;  and  if  it 
succeeded,  that  would  establish  the  patent  right,  and  thus 
benefit  the  insolvent's  estate,  which  had  vested  in   the 
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1848.        assignee.     In  Denton   v.    Williams  (a),  after  a  verdict    in 
Stsad        fevour  of  the  plaintiff,  and  a  rule  for  a  new  trial  made 
^'  absolute,  he  became  bankrupt,  and  the  Court  compelled 

and  OUien.  him  to  give  security  for  costs,  although  there  was  no  affidavit 
that  the  action  was  carried  on  for  the  benefit  of  the  assignees. 
That  also  was  an  action  of  tort,  as  it  was  for  running 
down  a  ship.  [WUde,  C.  J. — Is  there  any  fact  shewn  on 
the  a£5davit  which  proves  that  the  assignee  is  proceeding 
with  the  action?]  No  such  &ct  appears;  but  it  is  quite 
competent  for  him  to  interfere,  as  the  present  action  is 
brought  to  try  a  right  The  Court  of  Exchequer  granted  a 
amilar  application  in  Mason  v.  PolhxU{b).  That  was  an 
action  of  tort  for  pirating  an  opera,  and  the  assignee  of  the 
insolvent  plaintiff  having  proceeded  with  the  action  after  it 
had  been  commenced  by  the  insolvent,  was  compelled  to 
give  security  for  costs.  Then  as  to  the  insolvency  of  the 
plaintiff  being  involuntary,  the  petition  being  presented 
by  one  of  his  creditors,  that  could  make  no  difference; 
Heaford  v.  Knight  (c) ;   Wray  v.  Brown  {dy 

Wilde,  C.  J. — In  this  case  the  assignee,  if  he  thinks 
proper,  can  secure  the  benefit  of  the  plaintiff's  patent  right 
by  much  more  easy  means  than  by  proceeding  in  this  action. 
Why  then  should  we  presume  that  he  will  do  so  ?  The 
presumption  is  rather  the  other  way.  Before  we  can  inter- 
fere in  the  mode  proposed,  we  ought  to  be  fiirnishcd  with 
some  facts  which  will  render  it  at  least  probable  that  he 
intends  to  proceed.  None  such  have  been  disclosed  in 
support  of  this  application,  and,  therefore,  I  think  that  the 
Court  ought  not  to  grant  this  application. 

Maule,  J. — The  poverty  of  a  plaintiff  does  not  estop 
him  from  proceeding  with  his  action.     But  if  it  is  shewn 

Co)  8  Dowl.  123.  &  R.81. 

(6)  2  Dowl.  61 ;  S.  C.  1  Cr.  &  (d)  S  Scott,  557 ;  S.  C.  6  Bing. 

M.  620.  N.  C.  271 ;  8  Dowl.  279- 
(c)  2  B.  &C.  579;  S.  C.  4  D. 
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that  he  is  proceeding  for  the  benefit  of  another,  then  it  is  1848. 
reasonable  that  security  for  costs  should  be  required.  In  stead 
the  present  case,  however,  that  is  not  shewn;  therefore  I     ^  ^^ 

.  ,  Williams 

think  that  this  rule  ought  not  to  be  granted.  «id  Otben. 

Cresswell,  J.,  and  Williams,  J.,  concurred. 

Rule  refused. 


Engstrom  and  Others  v.  Bkigutman  and  Others. 
J.  HIS  case  being  called  on  in  its  order  in  the  special  Where  a 

special  case 

paper,  it  appeared  to  be  a  special  case  stated  in  pursuance  has  been  sutcd 

of  the  provisions  of  the  3  &  4  Wm.  4,  c.  42,  s.  25,  the  words  o"  SJTs  &  4^ 

of  which  are,  "  that  it  shall  be  lawful  for  the  parties  in  any  ^"-  **»  *^-  ^^' 

action  or  information,  after  issue  joined  by  consent,  and  by  Court  will  not 

order  of  the  Judges  of  any  of  the  superior  Courts,  to  state  if  u  contains 

the  fects  of  the  case  in  the  form  of  a  special  case,  for  the  Jhe^I^ may 

opinion  of  the  Court ;  and  to  agree  that  a  judgment  shall  f^^  »"ch  in. 

ferences  ss  a 

be  entered  for  the  plaintiff  or  defendant,  by  confession  or  jury  might 
of  nolle  prosequi,  immediately  after  the  decision  of  the  case  ptrties  to  be 
or  otherwise,  as  the  Court  may  think  fit,  and  judgment  JJpn^Jh^^iLiai 
shall  be  entered  accordingly."    The  case,  after  stating  cer-  case  into  a 

snecial  verdict 

tain  facts,  concluded  by  a  clause  which  permitted  either 
party,  if  dissatisfied  with  the  decision  of  the  Court,  to  turn 
the  case  into  a  special  verdict,  the  Court  drawing  such 
inferences  in  fact  as  a  jury  might  draw. 

ChanneUy  Serjt,  (with  whom  was  Peacoch\  appeared  on 
behalf  of  the  plaintifis. 

Kinfflakcy  Serjt,  (with  whom  was  M.  Smith),  appeared 
for  the  defendants. 


Maule,  J. — This  appears  to  mc  a  very  inconvenient 
practice,  and  which  I  du  not  feci  inclined  to  sanction, 
without  the  leave  of  the  Court  being  obtained.    The  ('ourt 
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1848.       is  to  disw  infereiices  of  fiK!t  in  die  same  manner  as  a  jury 

EifcirrmoM    ^''OQ^  ^"^  ^c  nu^  ^  annre  at  the  same  condoaoo,  bat 

•^  Ot^cn    firmii  1^  difierent  state  of  &cts.     But  those  &cts  most  be 

BucantAii    stated  in  the  special  Terdict,  and  then  the  Court  of  Error 

befiire  which  the  record  went,  would  f<xm  its  judgment  on 

a  different  state  of  ficts  from  that  on  whidi  we  had  pfo- 


Cbesbwell,  J. — ^The  statute  under  which  this  case  is 
stated  gives  no  power  to  the  parties  to  turn  it  into  a  special 
▼enlict. 

WiLUAMSy  J. — Siould  this  course  be  allowed,  a  fidse  jury 
process  and  panel  must  be  placed  on  the  record. 

Maulb,  J. — By  the  words  of  the  statute,  an  absolute 
consent  to  the  opinion  of  the  Court  being  6nal  gq  the  case 
stated  is  contemplated.  But  the  consent  here  is  coupled 
with  a  condition  that  the  case  on  which  the  Court  has 
decided  should  be  turned  into  a  special  case  at  the  option 
of  the  parties.  There  is,  consequently,  no  such  consent 
as  comes  within  the  statute. 

On  the  part  of  the  defendants  it  was  proposed  to  consent 
that  the  aigument  should  take  place  on  the  fiicts  as  they  now 
Bppeaiedy  and  that  the  judgment  of  the  Court  should  be  final. 

On  the  part  of  the  plaintiff  this  couise  was  objected  to, 
as  the  £Eu;t8,  it  was  suggested,  were  improperly  stated. 

Maule,  J.  (a) — The  case  must  be  struck  out,  unless  the 
parties  agree  to  strike  out  of  the  case  the  clause  with 
reference  to  the  special  verdict. 

The  parties  afterwards  consented  that  the  amendment 
suggested  by  the  Court  should  be  made,  and  the  case  stood 
over  accordingly. 

(a)  Wilde,  C.  J.,  was  not  present. 
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Peter,  Clerk,  v.  Daniel. 

1.  HE  declaration  contained  several  counts  by  a  reversioner  In  an  action 
for  an  injury  to  his  reversion,  but  the  last  count  was  the  « rerenioner 
only  one  on  which  the  argument  arose.  That  alleged  that  ^c.'l^SijSer- 
the  defendant  had  due,  excavated,  and  widened  a  certain  ^rte,  the 

°  defendant 

channel  or  leat  in  and  through  the  said  closes,  thereby  pletdeda 
injuring  the  plaintiff's  said  reversionary  interest     To  the  ^^uerooune 
declaration    the    defendant    pleaded    several   pleas,   and,  ^^^'^^Jti,-* 
ninthly,  to  the  last  count.  ««  had  of  right. 

Ninth  plea  to  the  last  count     That  before  and  at  the  required, 
several  times  of  the  committing  of  the  alleged  grievances  JJX^^ 
in  that  count  mentioned,  William  Hifrman  was  and  still  is  J**®^?^ 

^  The  plaintiff 

the  occupier  of  a  certain  close  and  tenement  called  Gimble  replied  traven- 
Mill,  near  to  the  said  closes,  in  the  said  last  count  men-  ^  the  wuer- 
tioned ;  and  that  the  channel  or  leat  in  that  count  mentioned  f?""®»  **  ^^^ 

as  to  scour 

had  been  and  was,  during  all  the  time  in  this  plea  men-  •"<!  widen : 
tioned,  connected  with  a  like  channel  or  leat  leading  from  dal  demurrer, 
the  said  channel  or  leat  in  the  said  last  count  mentioned,  ^^^J^  ^^^ '' 
unto,  into,  and  through  other  closes  beyond  the  said  closes  "°*  double, 
in  the  said  last  count  mentioned,  and  lower  down  the  stream 
hereinafter  mentioned,  and  thence  unto,  into,  and  through 
the  said  closes  and  tenement  called  Gimble  Mill,  and  thence 
unto,   into,  and  through  other  closes  farther  down  the 
stream  of  water  hereinafter  mentioned,  and  beyond  the  last- 
mentioned  close  and  tenement,  and  which  last-mentioned 
channel  or  leat  so  connected  with   such  first-mentioned 
channel  or  leat  during  all  the  time  in  this  plea  mentioned, 
remained  and  were  one  connected  channel  or  leat     And 
the  defendant  further  saith,  that  the  water  from  time  to 
time  being,  and  flowing  in  and  along  the  said  channel  or 
leat,  in  the  said  last  count  mentioned,  hath  run  and  flowed, 
and  hath  been  used  and  accustomed  to  run  and  flow,  and 
of  right  ought  to  have  run  and  flowed,  for  the  full  period 
of  twenty  years  next  before  the  commencement  of  this  suit. 


Daniei. 
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1848.  and  sdll  of  ri^t  ought  to  nm  and  flow  without  interruption, 
and  as  of  ri^t,  into,  throc^h,  over  and  along  the  said  several 
closes  and  tenements,  and  in  and  along  the  siud  one  con- 
nected channel  or  leat  hereinbefore  mentioned,  from 
certidn  other  closes  beyond  the  said  closes  in  the  last  count 
mentioned,  and  higher  up  the  stream  of  the  said  water, 
unto,  into,  and  through  the  said  channel  or  leat  in  other 
closes  beyond  the  said  closes  and  tenements  in  the  said 
last  count  mentioned,  and  lower  down  the  said  stream,  and 
thence  unto,  into,  and  through  the  said  channel  or  leat  in 
the  said  close  and  tenement  called  Gimble  Mill  aforesaid, 
and  thence  to  other  closes  and  tenements  beyond  that  close 
and  tenement,  and  lower  down  the  said  stream.  And  the 
defendant  further  saith,  that  the  said  W.  Higman,  whilst 
such  occupier  as  aforesaid,  and  all  other  prior  occupiers  for 
the  time  being  of  the  said  close  and  tenement  called  Gimble 
Bfill,  have,  and  each  of  them  hath,  as  of  right  and  without 
interruption,  for  the  full  period  of  twenty  years  next  before 
the  commencement  of  this  suit,  had,  used,  and  actually 
enjoyed,  and  have  been  used  and  accustomed  to  have,  use, 
and  actually  enjoy,  as  of  right  and  without  interruption ; 
and  the  said  W.  Higman,  at  the  said  several  times  when, 
&C.,  of  right  ought  to  have  had,  and  used  and  actually 
enjoyed  as  of  right  and  without  interruption,  and  still  of 
right  ought  to  have  and  use,  and  actually  enjoy,  as  of  right 
and  without  interruption,  for  himself  and  themselves,  whilst 
occupiers  of  his  said  close  and  tenement  called  Gimble 
Mill,  a  stream  and  watercourse,  and  the  water  thereof 
flowing  in,  through,  along,  and  over  the  said  several  closes 
and  tenement,  and  in  and  along  the  said  one  connected 
channel  or  leat  hereinbefore  mentioned,  for  the  purpose  of 
supplying  the  said  close  and  tenement  called  Gimble  Mill 
with  water,  and  for  the  benefit  and  advantage  of  the  occu- 
piers of  the  same  close  and  tenement,  and  for  mining  and 
other  useful  purposes  therein,  as  to  the  same  close  and 
tenement  belonging  and  appertaining.  And  the  defendant 
further  saith,  that  the  said  W.  Higman,  whilst  such  occupier 
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as  aforesaid,  and  all  other  prior  occupiers  for  the  time  being  1848. 
of  the  same  close  and  tenement  called  Gimble  Mill,  have,  pcteb 
and  each  of  them  hath,  as  of  right  and  without  interruption,  ^' 

for  the  full  period  of  twenty  years  next  before  the  com- 
mencement of  this  suit,  scoured  and  amended,  and  have 
been  accustomed  as  of  right  and  without  interruption,  and 
ought  as  of  right  and  without  interruption,  to  scour  and 
amend ;  and  the  said  W.  Higman,  at  the  said  several  times 
when,  &C.,  as  of  right  and  without  interruption  ought,  and 
still  as  of  right  and  without  interruption  ought,  himself  and 
themselves,  with  his  and  their  servants  and  agents,  whilst 
occupiers  of  the  same  close  and  tenement  called  Gimble 
Mill,  to  scour  and  amend  the  said  stream  and  watercourse, 
channel,  or  leat,  in  the  said  last  count  mentioned,  when 
and  as  often  as  the  same  required  and  requires  scouring 
and  amending,  as  to  his  said  close  and  tenement  called 
Gimble  Mill,  belonging  and  appertaining.  And  the  de- 
fendant further  saith,  that  the  said  stream  aud  watercourse, 
channel  or  leat,  in  the  said  last  count  mentioned,  being 
before  and  at  the  said  several  times  when,  &c.,  foul,  choked 
up,  miry,  and  out  of  repair,  and  then  requiring  to  be 
scoured  and  amended,  the  defendant,  as  the  servant  of  the 
said  W.  Higman,  and  by  his  command,  at  the  said  several 
times  when,  &c.,  being  reasonable  times  in  that  behalf, 
scoured  and  amended  the  said  stream  and  watercourse, 
channel  or  leat ;  and  in  so  doing,  at  the  said  several  times 
when,  &c.,  did  necessarily  and  unavoidably,  on  the  occasion 
aforesaid,  and  for  the  purpose  of  scouring  and  amending 
the  same  stream  and  watercourse,  channel  or  leat,  and 
because  the  same  could  not  otherwise  have  been  scoured 
and  amended,  a  little  dig,  excavate,  and  widen  the  said 
channel  or  leat  in  the  said  last  count  mentioned,  doing  no 
more  damage  to  the  reversion  of  the  plaintiff  in  the  last 
count  mentioned,  on  the  occasion  aforesaid,  than  was 
necessary  and  unavoidable  for  the  purpose  aforesaid,  and 
without  digging,  excavating,  or  widening  the  same  channel 
or  leat   beyond   the   proper  size   and  dimension   thereof 
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1848.       daring  the  time  aforesaid,  or  more  or  otherwise  than  the 
'^T^J^^    same  had  daring  all  the  time  aforesaid  been,  and  been  used 
V-  and  accastomed  to  be  dug,  excavated,  and  widened,  when 

the  same  and  the  said  stream  and  watercourse  required 
scouring  and  amending,  and  were  scoured  and  amended  as 
aforesaid  during  the  time  aforesaid,  which  are  the  same 
allied  grievances  in  the  said  last  count  mentioned. 
Verification, 

Replication,   that    the   said   W,   Higman,   whilst   such 
occupier  as  in  the  said  ninth  plea  alleged,  and  the  prior 
occupiers  for  the  time  being  of  the  said  close  and  tenement 
called  Gimble  Mill,  have  not  as  of  right  and  without  inter- 
ruption, for  the  full  period  of  twenty  years  next  before 
the  commencement  of  this  suit,  had,  used,  and  actually 
enjoyed,  nor  been  used  and  accustomed  to  have  and  use, 
and  actually  enjoy,  as  of  right  and  without  interruption, 
nor  of  right  ought  the  said  W.  f ligman,  at  the  said  several 
times  when,  &c.,  or  any  of  them,  to  have  had  and  used, 
and  actually  enjoyed,  as  of  right  and  without  interruption, 
for  himself  and  themselves,  whilst  occupiers  of  the  said 
close  and  tenement  called  Gimble  Mill,  a  stream  and  water- 
course, and  the  water  thereof  flowing  in,  through,  along,  and 
over  the  said  several  closes  and  tenement  in  the  said  ninth 
plea  in  that  behalf  mentioned,  or  in  and  along  such  sup- 
posed connected  channel  or  leat  as  in  that  plea  mentioned, 
for  the  purposes  in   the  said  ninth  plea  in  that  behalf 
mentioned;   and  that  the  said  W.   Higman,  whilst  such 
occupier  as  last  aforesaid,  and  the  prior  occupiers  for  the 
time  being  of  the  same  close  and  tenement  called  Gimble 
Mill,  have  not,  as  of  right  and  without  interruption,  for  the 
full  period  of  twenty  years  next  before  the  commencement 
of  this  suit,  scoured  and  amended,  nor  been  used  and 
accustomed,  as  of  right  and  without  interruption,  to  scour 
and  amend,  whilst  occupiers  of  the  said  close  and  tenement 
called   Gimble   Mill,   the    said    stream   and    watercourse, 
channel  or  leat,  in  the  said  last  count  mentioned,  when 
and  as  often  as  the  same  required   or  requires  scouring 
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and  amending,  as  to  the  said  close  and  tenement  called        1848. 
Gimble  Mill,  belonging  and  appertaining  in  manner  and        p^^m 

form,  &c.  ^  •• 

Dakiel. 

To  this  replication  the  defendant  demurred  specially,  on 
the  ground  that  it  was  double  and  multi£Euriou& 

T.  Janes,  in  support  of  the  demurrer.  The  plea  en- 
deavours to  justify  the  wrongful  acts  alleged  in  the 
declaration  to  have  been  committed  by  the  defendant 
Those  acts  consisted  of  injuriously  digging  and  widening 
the  channel  in  question.  The  justification  was  the  right  to 
scour  the  channel  in  respect  of  the  right  to  the  watercourse. 
Two  independent  rights  were  therefore  set  up.  It  was  con- 
sequently necessary  that  the  plaintiff  should  shew  the  one 
to  be  incidental  to  the  other,  in  order  to  be  entitled  to  put 
them  both  in  issue.  This  had  not  been  done,  and,  there- 
fore, the  replication  was  double,  as  it  sought  to  put  them 
both  in  issue.  In  order  to  sustain  the  plea,  it  would  be 
sufficient  at  nisi  prius  for  the  defendant  to  prove  the  alleged 
right  to  scour  the  channel.  The  substance  of  the  plea  as 
affording  a  justification  was  an  alleged  right  to  scour  as  in- 
cident to  the  right  to  the  channel.  According  to  the  resolu- 
tion in  Crogate^s  case  (a),  the  plaintiff  was  not  in  a  situation 
to  reply  de  injuria.  He  was,  therefore,  bound  to  select  some 
allegation  in  the  plea  on  which  to  take  issue.  He  could 
not  be  permitted,  by  his  mode  of  replying,  to  compel  the 
defendant  to  prove  more  than  would  be  sufficient  to  sustain 
his  plea.  If  he  did,  then  the  replication  would  be  bad. 
The  cases  of  Regil  v.  Green  (b) ;  Thurman  v.  fVUd  and 
Another  (c) ;  Moore  v.  Boulcott  (d),  were  authorities  to  that 
effect.  But  the  effect  of  the  replication  as  pleaded  in  the 
present  case,  was  to  compel  the  defendant  to  prove  both 
the  right  to  the  watercourse,  and  the  right  to  scour.  It 
was,  therefore,  clearly  open  to  the  objection  of  dupUcity. 

(a)  S  Rep.  66.  &  D.  289. 

(b)  1  M.  &  W.  328.  (<f)  1  Bing.  N.  C.  323 ;  S.  C. 

(c)  1 1  A.  &  E.  453 ;  S.  C.  3  P.      1  Scott,  122 ;  3  DowL  145. 
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1848.  Montague  Smithy  ia  support  of  the   replicatioiu     The 

Peter       effect  of  the  plea  was  to  set  up  one  prescription,  namely, 
^'  the  right  to  the  channel ;  and,  as  incidental  to  that  right, 

that  of  scouring.  Unless  the  plea  was  read  as  setting  up 
such  a  prescription,  it  was  insensible.  The  defendant 
would,  at  the  trial,  be  bound  to  prove  the  whole  prescrip- 
tion as  allied.  In  the  case  of  Richards  y.  Fry  (a),  where 
a  plea  similar  to  the  present  was  pleaded  under  the  2  &  3 
Wm.  4,  c  71,  the  Court  held  that  the  plea  could  not  be 
construed  in  the  way  proposed  by  the  plaintiff.  In  BaHey 
V.  Appleyard  (b\  Littledale,  J*,  was  of  opinion  that  it  was 
necessary  for  the  defendant  to  prove  that  the  right  in  ques- 
tion related  to  some  definite  easement.  He  there  said, 
speaking  of  the  cattle,  **  it  was  necessary  to  prove  that  they 
were  put  on  vrith  a  view  to  some  definite  easement  which 
might  be  claimed  under  the  statute  in  virtue  of  twenty 
years'  enjoyment"  Unless,  therefore,  the  defendant  was  in 
a  situation  to  prove  the  prior  part  of  the  plea  as  justifying 
the  latter  part,  the  defendant  must  fiuL  In  the  case  of  a 
contract,  it  might  consist  of  several  parts.  If  so,  it  vras 
quite  competent  for  the  opposite  party  to  traverse  all. 
The  same  principle  applied  to  a  prescription.  Where  the 
several  matters  constituted  but  one  defence,  the  whole 
might  be  put  in  issue  by  one  traverse.  This  was  held  in 
BeU  V.  Tuckett  (c),  and  in  Pirn  v.  Grazebrook  {dy 

T.  Jcmes  replied.  The  effect  of  the  case  of  Richards  v. 
Fry  was  merely  to  decide  that  where  a  que  estate  was  set 
up,  the  plea  could  not  be  construed  as  alleging  a  right  of 
common  in  respect  of  mere  possession.  Again,  in  the  case 
of  Bailey  v.  Appleyard^  all  that  was  there  decided  was,  that 
the  plea  in  that  case  did  not  sufficiently  shew  the  purpose 
for   which    the    easement   was   claimed.      That   was    the 

(a)  7  A.  &  E.  698  ;  S.  C.  3  N.  (c)  3  M.  &  G.  785;  S.  C.  4  Scott, 

&  P.  67.  N.  R.  402  ;   1  Dowl.  458,  N.  S. 

{b)  8  A.&  K.  161, 166;  S.  C.  3  {d)  Ante,  vol.  3,  p.  454;  S.  C. 

N.  &  P.  167.  2  C.  B.  429. 
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whole   effect   of  the  observations  made   by  Littledaky  J.  1848. 

[Cresswelly  J. — The   plea  alleges  a  right  to   scour,  and,  pcter 
it  is  necessary  that  the  plea  should  shew  for  what  purpose  ^^ 

it  is  to  be  scoured.] 

Ma  OLE,  J.  (a)— It  seems  to  me  that  the  replication  in  this 
case  properly  traverses  the  plea.  This  plea  is  to  be  under- 
stood as  setting  up  one  single  quadi  prescription,  and  it  is 
a  rule,  that  if  a  prescription  is  pleaded  larger  than  is  neces- 
sary, the  party  pleading  it  must  prove  every  part  of  it  if  it 
is  traversed,  and  the  .plaintiff  is  bound  to  traverse  the  whole 
of  it ;  in  the  same  manner  where  a  plea  sets  up  a  grant  of 
several  things,  if  the  grant  is  put  in  issue,  he  must  prove  it 
in  its  entirety.  It  is  not  necessary  in  pleading  such  a  grant, 
to  state  more  than  is  requisite  for  the  purpose  of  a  defencCi 
but  if  more  is  pleaded,  it  must  be  proved  as  pleaded.  This 
was  the  principle  applicable  to  cases  before  Lord  Tenterden^s 
Act  came  into  operation.  Now,  to  apply  that  principle  to 
the  present  case,  it  seems  to  me,  that  since  Lord  Tenterden^s 
Act,  this  plea  must  be  treated  as  alleging  the  use  and  enjoy- 
ment of  one  right,  although  it  may  consist  of  several  things. 
A  prescription  may  consist  of  a  number  of  things  which 
exist  either  by  a  grant,  or  by  that  which  by  means  of  user  is 
equivalent  to  a  grant.  Now,  the  present  plea  is  in  effect  that 
the  defendant  or  those  who  occupied  Gimble  Mill  had  for 
twenty  years  past  enjoyed  a  watercourse  as  appurtenant  to 
their  close,  and  that  they  have,  during  all  that  time,  scoured 
and  amended  the  watercourse  as  often  as  was  required,  as 
appurtenant  to  their  close.  Now,  it  is  insisted,  that  this 
plea  is  to  be  understood  as  a  plea  of  two  separate  prescrip- 
tions ;  the  one  as  connected  with  the  watercourse,  and  the 
other  as  a  right  to  scour  the  watercourse  as  often  as  it 
requires  scouring,  independent  of  the  enjoyment  of  that 
watercourse.  But,  supposing  that  to  be  a  possible  con- 
struction, from  the  present  state  of  the  pleadings,  it  appears 
to  me  that  the  plea  alleges,  that  during  twenty  years,  those 

(a)  Wilde,  C.  J.,  was  absent. 
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1848.        who  have  enjoyed  the  mill  have  enjoyed  the  right  to  go 
Pcter        ^^  ^®  adjoining  ground  to  scour  out  the  ditch.     But  the 
V*  necessity  of  scouring,  independent  of  the  right  to  the  mill^ 

and  without  reference  to  it,  could  in  no  way  be  restricted. 
That  of  itself  furnishes  a  strong  reason  for  construing  this 
prescription  as  one.  I  think  it  is  reUed  on  by  the  defendant 
in  his  plea,  although  there  may  be  some  surplusage  con- 
tained in  it,  as  one  right,  and  that  the  plaintiff  has  under- 
stood it,  and  repUed  to  it  accordingly.  I  am,  therefore,  of 
opinion  that  the  repUcation  is  good,  and  not  objectionable 
for  dupUcity. 

Cresswell,  J.— ^1  am  of  the  same  opinion.  There  may 
be  a  difficulty  in  ascertaining  the  precise  meaning  of  the 
plea,  as  it  is  in  some  degree  ambiguous.  But  I  think  the 
jGur  construction  of  it  is,  that  the  right  to  the  water  is  con- 
nected with  the  right  to  scour  and  repair  the  watercourse. 
If  so,  then  the  plaintiff  was  right  in  traversing,  by  his 
replication,  the  whole  of  the  prescription  set  up.  The  case 
of  Morewood  v.  Wood  and  Another  (a)  decided,  that  if  a 
defendant  set  up  in  his  plea  a  prescription  in  two  commons 
lying  open  to  each  other,  the  plaintiff  was  bound  to  traverse 
in  his  replication  the  whole  of  the  prescription  alleged. 

Williams,  J. — I  am  of  the  same  opinion.  The  main 
argument  used  on  behalf  of  the  defendant  is,  that  the 
replication  seeks  to  put  in  issue  the  right  in  respect  of 
the  water  which  it  is  said  is  surplusage.  But  I  am  strongly 
of  opinion,  that  if  that  right  had  not  been  alleged  in  the 
plea,  that  is,  if  this  supposed  surplusage  had  not  been 
stated,  it  would  have  been  bad,  as  it  was  requisite  to  state 
the  nature  of  the  right  set  up  by  the  defendant,  so  as  to 
shew  that  it  came  within  the  meaning  of  Lord  Tenterden*s 
Act 

Judgment  for  the  Plaintiff 

(a)  4  T.  R.  157. 
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1848. 

Card  v.  Case. 

Jl  ASHLEY  shewed  cause  against  a  rule  obtained  by  Ca»efor8o 
Crowder^  for  setting  aside  a  nonsuit.     It  was  an  action  on  keef^igi! 
the  case,  and  the  declaration  complained  that  the  defendant  ^     faJJIjHnff 
theretofore,  to  wit,  on  the  18th  of  November,  1846,  and  bi»iu«*ieTou« 
from  thence  until  and  at  the  time  of  the  injury  being  that  he  worried 
sustained  by  the  plaintiff  as  thereinafter  mentioned,  wrongs  gi,^.  "pie^ 
fully,  wilfully,  and  injuriously  did  keep  a  certain  dog  of  a  ^^f^^  thii 
ferocious  and  mischievous  disposition,  and  dangerous  to  plea  pot  In 
go  at  large ;  he,  the  defendant,  during  all  that  time,  well  sdenter. 
knowing  that  the  said  dog  was,  and  during  the  whole  of 
the  said  time  continued  to  be,  of  a  ferocious  and  mischievous 
disposition  as  aforesaid,  and  that  he  was  dangerous  to  be 
suffered  to  go  at  large ;  and  during  the  whole  of  the  said 
time  it  was  and  continued  to  be  the  duty  of  the  defendant 
to  use  due  and  reasonable  care  and  precautions  in  and 
about  the  safe  keeping  and  management  of  the  said  dog. 
Yet  the  defendant,  well  knowing  the  premises,  but  not 
r^;arding  the  duty  of  him,  the  defendant,  in  that  behalf  as 
aforesaid,  afterwards,  to  wit,  on  the  1 9th  of  November, 
1846,  and  whilst  the  defendant  so  kept  and  continued  to 
keep  the  said  dog,  so  being  and  continuing  to  be  of  such 
disposition  as  aforesaid,  did  not  and  would  not  use  such 
due  and  reasonable  care  and  precautions  in  and  about  the 
keeping  and  management  of  the  said  dog;  but,  on  the 
contrary  thereof,  so  negligently  did  keep  the  said  dog,  that 
he  wrongfully,  injuriously,  and  negligently  suffered   the 
said  dog  to  go  at  large,  and  thereupon  and  by  reason  of 
the  premises,  and  of  the  wrongful,  injurious,  and  negligent 
conduct  of  the  defendant  in  so  n^ligently  keeping  and 
using  the  said  dog  as  aforesaid,  and  whilst  the  defendant 
so  kept  and  continued  to  keep  the  said  dog  as  aforesaid, 
and  whilst  the  said  dog  was  and  continued  to  be  of  such 
disposition  as  aforesaid,  to  wit,  on  the  said  19th  of  Novem- 
ber, 1846,  the  said  dog  did  hunt,  chase,  drive,  bite,  and 

VOL.    V.  L   L  D.   &   L. 
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1848.        worry  divers,  to  wit,  fifty  sheep  and  fifty  lambs  of  the 
Card        plaintiff,  of  great  value,  to  wit,  of  the  value  of  21  each,  by 
«'•  means  whereof  divers,  to  wit,  twenty  of  the  said  sheep  and 

twenty  of  the  said  lambs  of  the  plaintiff  of  great  value,  to 
wit,  of  the  value  of  20£,  then  and  before  the  commence- 
ment of  this  suit  died,  and  became  of  no  value  to  the 
plaintiff;  and  the  residue  of  the  said  sheep  and  lambs 
being  also  of  great  value,  to  wit,  of  the  value  of  2L  each, 
were  and  each  of  them  was  otherwise  greatly  terrified, 
damaged  and  injured,  and  rendered  of  little  use  or  value 
to  the  plaintiff,  to  the  damage  of  the  plaintiff  of  50iL,  &c. 
The  defendant  pleaded  not  guilty.  The  cause  was  tried 
before  WUUams^  J.,  at  the  Spring  Assizes,  1847,  for 
Somersetshire,  and  no  evidence  being  adduced  to  shew 
the  defendant's  knowledge  of  his  dog's  mischievous  pro- 
pensities, the  plaintiff  was  nonsuited,  the  amount  of 
damages  done  by  the  dog  being  admitted  to  be  9£  \5s. 
For  this  sum,  it  was  agreed  that  the  plaintiff  should  be 
at  liberty  to  enter  a  verdict,  if  the  Court  should  be  of 
opinion  that  the  scienter  was  put  in  issue  by  the  plea  of 
not  guilty.  It  was  submitted,  that  as  the  plea  of  not  guilty 
put  in  issue  under  the  new  rules  the  wrongfiil  act,  and  as 
no  wrongful  act  was  done  by  the  defendant,  unless  he  was 
aware  of  his  dog's  propensities,  the  plea  of  not  guilty  must 
put  that  allegation  in  issue.  This  the  plaintiff  had  not 
proved,  and,  therefore,  the  nonsuit  was  correct.  He  cited 
Jackson  V.  Smithson  (a) ;  Thomas  v.  Morgan  {b) ;  and  May 
V.  Burdett{c).     [He  was  then  stopped  by  the  Court] 

Crowder  and  Phinn,  in  support  of  the  rule.  The  question 
was  as  to  the  effect  of  the  plea  of  not  guilty  in  this  form  of 
action.  It  was  quite  clear  that  the  plea  of  not  guilty  did 
not  put  in  issue  the  inducement  to  the  alleged  wrongful 
act     By  the  pleading  rules  of  Hilary  Term,  under  the 

(a)  15  M.  &  W.  663;    S.  C.      4  Dowl.  223. 
ante,  vol.  4,  p.  45.  (c)  9  Q-  B.  101. 

C&)  2  C,  M.  &  R.  496  $  S.  C. 
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head  of  actions  on  the  case,  it  was  ordered,  'Mn  actions  on  1848. 
the  case,  the  plea  of  not  guilty  shall  operate  as  a  denial 
only  of  the  breach  of  duty  or  wrongfbl  act  alleged  to  have 
been  committed  by  the  defendant,  and  not  of  the  facts 
stated  in  the  inducement"  Now,  all  the  allegations  in 
this  declaration  previous  to  the  allegation  of  biting  the 
plmntifTs  sheep  by  the  defendant's  dog,  in  consequence  of 
his  being  negligently  kept,  constituted  inducement  only. 
The  wrongful  act,  therefore,  which  the  plea  of  not  guilty 
put  in  issue,  was  the  negligent  keeping  of  the  dog,  which 
was  of  a  ferocious  disposition.  [Maukf  J. — The  cases  of 
May  V.  Burdett,  Thomas  v.  Morgan,  and  Jackson  v. 
Smithson,  are  directly  in  point  to  shew  that  the  knowledge 
of  the  defendant  is  the  gist  of  the  action.]  The  decision 
of  the  Court  in  May  v.  Burdett,  proceeded  on  an  objection 
taken  after  verdict  to  the  declaration;  and  in  Jackson  v. 
Smithson,  the  same  observation  was  applicable,  and  no 
reasons  were  stated  by  the  Court  for  the  conclusion  at 
which  they  arrived.  But  in  Torrence  v.  Gibbins  {a)  it  was 
held,  that  in  an  action  for  debauching  the  plaintiff's 
daughter,  although  there  was  no  right  of  action  unless 
there  was  a  loss  of  service,  the  plea  of  not  guilty  did  not 
deny  the  service.  Again,  in  Dunford  v.  Trattles  (6),  to  a 
declaration  stating  that  the  defendant  was  possessed  of  a 
ship,  which,  by  the  carelessness  and  mismanagement  of  his 
servants,  ran  foul  of  and  damaged  the  plaintiff's  ship,  the 
plea  of  not  guilty  admits  that  the  defendant  was  possessed 
of  the  ship,  and  only  denies  that  the  injury  was  occasioned 
by  the  carelessness  of  his  servants.  The  cases  of  Wright 
V.  Lainson  (c) ;  Hart  v.  Crowley  (d) ;  Mummery  v.  Paul  (e), 
were  to  the  same  effect.  [fFiffiaww,  J. — In  Tavemer  v. 
Little  (/),  which  was  an  action  for  negligently  driving  the 

(fl)  5  Q.  B.  297 ;  S.  C.  1  D.  (rf)  12  A.  8c  E.  378. 

&M.  226.  (e)  1   C.  B.  316;  S.  C.  ante, 

(b)  12  M.  &  W.  529;    S.  C.  vol.  2,  p.  582. 
Unte,  vol.  1,  p.  554.  (/)  5  Bing.  N.  C.  678 ;  S.  C. 

(c)  2  M.  &  W.  739;  S.  C.  6  7  Scott,  796. 
Dowl.  146. 
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V. 

Cask. 


1848.  defendant's  horse  find  cart  against  the  plaintiflTs  horse,  this 
Card  Court  held,  that  under  the  plea  of  not  guilty,  the  defendant 
could  not  shew  that  he  was  not  the  person  driving,  and 
that  the  cart  did  not  belong  to  him.  That  case  is  dis- 
tinguishable from  the  present,  as  keeping  the  cart  and 
horse  was  an  innocent  act;  but  keeping  a  ferocious  dog 
knowingly  is  not  an  innocent  act,  as  the  cases  of  May 
V.  Burdett  (#1),  and  Thomas  v.  Morgan  (b\  have  decided. 
Mauk^  J. — The  meaning  of  "  inducement"  in  the  new  rules 
appears  to  be  a  something  which  is  not  in  itself  an  unlawful 
act.] 

CoLTMAN,  J. — In  this  case,  it  appears  to  me  that  the  plea 
of  not  guilty  puts  in  issue  the  fact  of  keeping  the  dog  as 
well  as  the  plaintiff's  knowledge  that  he  was  ferocious. 
By  the  new  rule  of  pleading,  which  applies  to  actions  on 
the  case,  it  is  ordered,  that  *^ivk  actions  on  the  case  the 
plea  of  not  guilty  shall  operate  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  been  com- 
mitted by  the  defendant,  and  not  of  the  facts  stated  in  the 
inducement."  Now  the  question  is,  what  is  the  wrongful 
act  of  which  the  plaintiff  in  this  case  complains  ?  In  order 
to  make  the  declaration  good,  it  was  necessary  to  allege 
that  the  dog  was  ferocious,  as  that  made  the  act  wrongful. 
That  was  the  material  averment,  and,  consequently,  was 
put  in  issue  by  the  plea  of  not  guilty.  If  it  were  necessary 
to  constitute  the  wrongful  act  that  the  dog  was  kept  negli- 
gently, that  would  be  put  in  issue  by  not  guilty  also.  The 
case,  however,  of  May  v.  Burdett,  has  decided  that  it  is  not 
necessary  to  allege  the  negligence  in  keeping  the  animal, 
as  negligence  is  not  essential  to  constitute  the  wrongful  act 
It  seems  to  me,  that  the  case  of  Wright  v.  Lainson  (c)  is  an 
authority  in  favour  of  the  defendant.  There,  the  falseness 
of  the  sheriff's  return  was  the  wrongful  act  of  which  the 

(a)  9  Q.  B.  101.  (c)  2  M.  &  W.  739;  S.  C.  G 

(b)  2  C,  M.  &  R.  496;  S.  C,      Dowl.  146. 
4  Dowl.  223. 


Williams,  J.  (A),  concurred. 


Rule  discharged. 


r. 
Case. 
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plaintiff  complained,  and  which  was  put  in  issue  by  the  1848. 
plea  of  not  guilty ;  so  here,  the  keeping  a  ferocious  dog,  Card 
knowing  its  nature,  was  the  act  of  which  the  plaintiff  com- 
plained, and  which  was  consequendy  put  in  issue  by  the 
defendant's  plea. 

Maule,  J. — The  effect  of  the  plea  of  not  guilty  accord- 
ing to  the  new  rules  in  actions  on  the  case,  is  to  put  in 
issue  the  wrongful  act  or  omission  of  duty  with  which  the 
defendant  is  charged.  If  there  are  several  wrongful  acts 
or  omissions  of  duty  alleged  in  the  declaration,  the  plea 
of  not  guilty  puts  them  all  in  issue.  In  this  case,  it  was 
sufficient  for  the  plaintiff,  in  order  to  shew  a  good  cause  of 
action,  to  allege  that  the  defendant  knowingly  kept  a 
ferocious  dog,  and  that  the  plaintiff  received  an  injury 
from  it  No  doubt,  the  declaration  in  this  case  alleged 
that  it  was  the  duty  of  the  defendant  to  use  due  care  in 
keeping  the  dog«  If,  however,  it  was  not  a  part  of  his 
duty  to  use  due  care  in  keeping  the  dog,  the  introduction 
of  those  words  would  not  make  it  so.  Those  are  words 
which  state  a  mere  inference  of  law.  It  was  quite  unne- 
cessary to  allege  negligence  in  the  mode  of  keeping.  If, 
however,  keeping  the  dog  negligently  was  a  wrongful  act, 
the  plea  of  not  guilty  would  put  that  in  issue  also.  But, 
according  to  the  cases  of  May  v.  Burdetty  and  Jackson  v. 
Smithson  (a),  the  mere  keeping  such  a  dog  with  the  know- 
ledge of  his  disposition,  and  an  injury  accruing  to  the 
plaintiff  in  consequence,  affords  a  good  cause  of  action. 
The  proof  of  the  scienter,  therefore,  was  essential  to  main- 
taining the  plaintiff^s  declaration,  and,  therefore,  the  nonsuit 
was  right. 


(a)  15  M.  &  W.  563 ;  S.  C.  ante,  vol,  4,  p.  45. 
(ft)  Cresswell,  J.,  had  left  the  Court. 
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1848. 


UDtil  issue  is 
joined,  the 
Court  Tvill  not 
grant  a  rule 
lor  changing 
the  venue,  on 
the  ground 
that  the  wit- 
nesses  on  both 
sides  in  the 
cause  reside 
in  a  county 
different  from 
that  in  which 
the  plaintiff 
has  laid  the 
venue. 


Hodge  v.  Churchyard. 

\Jf  REENWOOD  moved  for  a  rule  to  shew  cause,  why 
the  venae  should  not  be  changed  from  London  to  Devon- 
shire. He  moved  on  an  affidavit  which  stated  that  the 
present  was  an  action  of  slander,  for  words  uttered  many 
years  before.  The  defendant  had  pleaded  not  guilty  and  a 
justification.  The  venue  had  been  laid  by  the  plain tiflf  in 
London,  but  nearly  all  the  witnesses  on  both  sides  were 
resident  in  Devonshire.  No  replication  had  at  present 
been  delivered,  and  consequently  issue  had  not  at  present 
been  joined.  The  general  practice  was  that  where  issue 
had  not  been  joined  an  application  like  the  present  was  not 
granted.  The  case,  however,  of  Dowler  v.  Caller  (a),  was 
an  authority  to  shew  that  where  the  Court  could  see  what 
the  real  issue  between  the  parties  must  ultimately  be,  the 
venue  would  be  changed  before  the  issue  was  formally 
joined.  Now  here,  there  could  be  no  doubt  that  the 
plaintiff  would  deny  the  truth  of  the  plea  alleging  the  justi- 
fication, and  on  that  replication  issue  would  be  joined.  Li 
Cotterill  V.  Dixon  (&),  the  Court  allowed  the  venue  to  be 
changed  on  special  grounds  after  plea  pleaded  and  before 
issue  actually  joined.  \^Maule^  J. — The  established  rule  of 
practice  is  not  to  grant  such  applications  as  tlie  present 
until  issue  is  joined.  Before  the  Court  will  grant  such  an 
application,  it  requires  to  be  informed  where  the  witnesses 
reside.  But  how  can  the  defendant  give  the  Court  that 
required  information  until  he  knows  what  the  plaintiff  will 
reply?  He  cannot  till  then  know  what  facts  it  will  be 
requisite  to  prove,  and  until  he  knows  what  facts  are  to  be 
proved,  he  cannot  tell  the  residence  of  the  witnesses  re- 
quired to  prove  them.] 


Per  Curiam. 


Rule  refused. 


(a)  7  Dowl.  55  ;  S.  C.  4  M.  &  \V.  531. 
(6)  2  Dowl.  112;  S.  C.  1  Cr.  &  M.  G61 . 
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1848. 

PiNKUs  V.  Stuhch  and  Others. 

\^ROMPTON  moved  for  judgment  as  in    case  of  a  Where,  in  an 
nonsnit.     It   was  an  action  against  four  persons  named  four^J^or«)iis, 
Sturch,  Hoskins,  Shaw,  and  Wollaston.     The  defendants  j^i^^'^^to 
severed  in   their   pleas.      In    the   year  1840.    issue   was  two,  but  the 

.   .      J  .  ,  J   r     J  o         1        ^1    TT     1.         third  died  after 

joined  against  the  two  defendants,  Sturch  and  Hoskms.  declaration. 
The  defendant  Shaw  after  pleading,  but  before  issue  was  JUdthe^fourth* 
joined,  died;  and  in  1845,  the  defendant  Wollaston  died  djed'^f^  . 

,  ,  .      plea  and  before 

without  having  pleaded.     No  doubt  a  difficulty  arose  in  issue  joined; 

,.  .  .  I-     .•  1  1  the  Court  held, 

making  the  present  application  as  the  record  was  not  yet  that  judgment 
made  up.  That  was  no  doubt  the  case  with  reference  "nsu^^ould* 
to  the  two  deceased  defendants,  but  as  between  the  plain-  "o*  ^  obujned 

by  the  survivor, 

tiff  and  the  two  defendants  who  had  pleaded  and  with  without  enter. 
whom  issue  was  joined,  the  roll  must  be  considered  as  j"^*on*ujo*^ 
made  up.     [Wilde,  C.  J.— If  it  were  proposed  to  enter  up  ^^"^""^^^^^^ 
judgment  in  the  present  state  of  the  record,  it  would  not  deceased  de. 
appear  that  the  defendants  were  in  a  position  to  make  the  fendants. 
application.     The  action  is  against  four,  but  it  appears  that 
issue  is  only  joined  as  to  two.     Without  some  suggestion, 
to  explain  this  inconsistency,  there  would  appear  to  be  no 
ground  for  signing  the  judgment]     If  a  suggestion  were 
necessary,  then  it  being  the  plaintiff's  duty  to  enter  the  sug- 
gestion, he  had  been  guilty  of  neglect  in  not  doing  so,  and 
consequently  had  not  proceeded  "  according  to  the  course 
and  practice  of  the  (/ourt**    [Maule,  J. — After  issue  joined, 
the  proceedings  are  entered  upon  the   record,  and  that 
entry  is  followed  by  the  writ  of  venire  facias.    In  that  case, 
not  the  plaintiff  but  the  Court  speaks.]     It  was  his  duty  to 
come  to  the  Court  and  state  that  two  of  the  defendants 
were  dead,  and  that  being  stated  on  the  record,  enough 
would  then  appear  to  warrant  the  Court  in  commanding 
the  sheriff  to  have  the  jury,  &c.     [Wilder  C.  J. — Perhaps 
the  plaintiff  may  not  know  of  the  defendants'  deatL     It 
appears  to  me  that  the  proper  course  would  be  to  apply  to 
a  Judge  at  Chambers  to  order  the  plaintiff  to  bring  in  the 
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roll  and  enter  the  suggestion  of  the  defendants'  deaths, 
and  for  leave,  m  case  the  plaintiff  should  make  default, 
for  the  defendants  to  enter  a  suggestion.  The  defendants 
might  then  be  in  a  situation  to  sign  judgment  as  in  case  of 
a  nonsuit.]  But  there  is  now  no  roll,  as  since  the  rules  of 
Hilary  Term,  4  Wm.  4,  the  first  entry  of  the  proceedings 
is  on  the  nisi  prius  record.  It  was  difficult,  therefore,  to 
know  on  what  the  suggestion  ought  to  be  entered. 


Welde,  C.  J. — In  contemplation  of  law  there  is  always 
a  n^  going  on,  or  at  any  rate  the  materials  for  it  Unless 
the  death  of  the  deceased  defendants  is  disclosed  on  the 
record  by  way  of  suggestion,  it  is  inconsistent  for  two 
of  several  defendants  to  make  the  present  application.  If 
it  should  turn  out,  that  the  surviving  defendants  cannot 
find  the  means  of  placing  the  facts  of  the  deaths  on  the 
record,  still  they  are  not  in  a  situation  to  obtain  a  rule  for 
judgment  as  in  case  of  a  nonsuit. 

Maule,  J.,  Cresswell,  J.,  and  Williams,  J.,  concurred. 

Rule  refused. 


Eyre  v.  Scovell  and  Others. 


rW  •  H,  Watson^  M.  Chambers,  and  Kennedy  shewed 
cause  against  a  rule  which  had  been  obtained  by  Manning, 
Serjt,  for  a  new  trial  on  the  ground  of  misdirection. 


To  a  declara- 
tion in  trorer 
for  bops,  the 
defenoants 
pleaded,  that 
just  before,  &C., 

and  until,  &&,  M.  &  Co.  were  possessed  of  the  hops  as  of  their  own  property,  and  casually  lost 
them,  and  that  immediately  thereupon  they  came,  by  finding,  to  the  possession  of  E.,  who  imme- 
diately thereupon  told  them  to  the  plaintiff,  whereupon  and  immediately  before  the  time,  &c., 
the  defendants  retook  them,  as  servants  to  M.  &  Co.,  and  for  their  use.  Replication  de  injuria. 
Sdd  upon  the  issue  so  raised,  that  the  defendants  could  succeed  only  by  proving  possession  in 
M.  &  Od.  at  the  time  of  the  alleged  conversion ;  and,  therefore,  that  evidence  was  admissible  on  the 
part  of  the  plaintiff,  to  shew  that  M.  &  Co.  had  sold  the  hops  to  the  person  under  whom  he  claimed. 
To  the  same  declaration  a  similar  plea  was  pleaded,  only  alleging  a  different  person  in 
addition  to  £.,  through  whose  hands  the  hops  were  alleged  to  have  passed,  but  not  alleging 
the  possession  of  M.  &  Co.  down  to  the  time  of  the  plaintiff*s  conversion  :  Held,  that  simitar 
evidence  in  answer  to  this  plea  was  admissible  to  shew  that  M.  &  Co.  bad  sold  the  hops  to  the 
person  under  whom  the  pUuntiff  claimed,  as  this  plea  also  must  be  construed  as  alleging  a  con- 
tinuing possession  in  M.  &  Co.  at  the  time  of  the  conversion  complained  of. 
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It  was  an  action  of  trover  for  200  pockets  of  hope,  1848. 

The  defendants  pleaded  twelve  pleas,  of  which  the  fifth     ^"eyre 
and  tenth  only  were  material.      The  fifth   plea  alleged,  "• 

as  to  parcel  of  the  goods  in  the  declaration  mentioned,  to  and  Others, 
wit,  as  to  forty  of  the  said  pockets  of  hops,  that  before 
and  thence  until  the  plaintiff  became  possessed  of  such 
last  mentioned  goods,  and  until  and  at  the  time  of  such 
sale  thereof  to  him  as  hereinafter  mentioned,  certain  per- 
sons, carrying  on  trade  under  the  name,  style,  and  firm 
of  Meyer  &  Ca,  were  possessed  of  the  same  as  of  their 
own  property,  and  being  so  possessed,  &c.,  afterwards  and 
before  the  plaintiff  became  possessed  thereof,  to  wit,  on  the 
5th  day  of  January,  1847,  casually  lost  the  same  out  of 
their  possession,  and  immediately  thereupon  and  before  the 
plaintiff  became  possessed  thereof,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  same  came  by  finding  into  the  pos- 
session of  one  Thomas  Eyre,  who  immediately  thereupon 
and  just  before  the  same  time,  when,  &c.,  in  the  declara- 
tion, sold  and  delivered  the  same  to  the  plaintiff,  who 
thereupon  became  and  was  thereof  possessed,  as  in  the 
declaration  alleged,  whereupon  immediately  and  at  the  said 
time,  when,  &c  the  defendants,  as  the  servants,  and  at  the 
command  of  the  said  Meyer  &  Co.,  seized  and  took  the 
said  goods  out  of  the  possession  of  the  plaintiff  and  retook 
possession  thereof  to  and  for  the  use  of  the  said  Meyer 
&  Co.,  and  with  the  intent  to  deprive  and  divest  the 
plaintiff  of  the  property  therein,  and  to  revest  the  same  in 
the  said  Meyer  &  Co.,  as  they  the  defendants  then  did 
and  as  they  lawfully  might  for  the  cause  aforesaid ;  which  is 
the  said  conversion  in  the  declaration  mentioned,  so  far  as 
the  same  relates  to  the  said  parcel  of  goods  in  the  introduc- 
tory part  of  this  plea  mentioned. 

Tenth  plea.  As  to  parcel  of  the  said  goods  in  the  de- 
claration mentioned,  to  wit,  as  to  the  said  forty  pockets 
of  hops,  the  defendants  say,  that  before  the  plaintiff  was 
possessed  thereof,  certain  persons,  carrying  on  business 
under  the  name,  style,  and  firm  of  Meyer  &  Co.,  were 
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1848.       possessed  thereof  as  of  their  own  property,  and  being  so 
g^jjj,        possessed,  afterwards,  to  wit,  on  the  5th  day  of  January, 
^'  1847,  casually  lost  the  same  out  of  their  possession,  and 

and  Others,  the  same  thereupon  came  by  finding  to  the  possession  of 
one  Samuel  Bradley,  who  thereupon  immediately  lost 
possession  of  the  same,  and  the  same  came  by  finding  to 
the  possession  of  one  Thomas  Eyre,  who  thereupon  and 
just  before  the  said  time,  when,  &c.,  to  wit,  on  the  day  and 
year  last  aforesaid,  sold  and  delivered  the  same  to  the 
plaiutifi^,  who  thereupon  and  thereby  became  and  was  pos* 
sessed  thereof,  whereupon  immediately  and  at  the  said 
time,  when,  &c.,  in  the  declaration  mentioned,  the  de- 
fendants, as  the  servants,  and  at  the  command  of  the  said 
Meyer  &  Co.,  seized  and  took  the  said  goods  out  of  the 
possession  of  the  plaintiff  and  retook  possession  of  the  same 
on  behalf  and  to  the  use  of  the  said  Meyer  &  Co.,  with 
intent  to  divest  and  deprive  the  plaintiff  of  all  property  or 
possession  thereof,  and  therein,  and  revest  the  same  in  the 
said  Meyer  &  Co.,  as  they  the  defendants  then  did  and  as 
they  lavtrfully  might  for  the  cause  aforesaid;  which  is  the 
said  conversion  in  the  declaration  alleged,  so  far  as  the 
same  relates  to  the  said  parcel  of  goods  in  the  introductory 
part  of  this  plea  mentioned.  The  plaintiff  replied  de  injuria 
to  both  pleas. 

The  cause  was  tried  before  Lord  Denman^  C.  J.,  at 
the  Spring  Assizes  1847,  for  the  county  of  Surrey.  Evi- 
dence was  adduced  by  the  defendants  in  support  of  the 
pleas  for  the  purpose  of  shewing  that  the  hops  were 
originally  in  the  possession  of  Meyer  &  Co. ;  that  they 
then  came  fraudulently  into  the  hands  of  Bradley,  from 
him  to  Eyre,  who  received  them  with  notice  of  the  fraud, 
and  were  sold  by  him  to  the  plaintiff,  the  latter  having 
knowledge  of  the  fraud.  On  the  part  of  the  plaintiff, 
evidence  was  adduced,  for  the  purpose  of  shewing  that 
the  mode  by  which  the  hops  came  into  the  possession  of 
Bradley,  was  by  a  bona  fide  sale,  from  Meyer  &  Co.  to 
Bradley,  and  a  subsequent  bona  fide  sale,  from  Bradley  to 
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Eyre.  The  Lord  Chief  Justice  left  it  to  the  jury  to  say,  1848. 
whether  the  sale  to  Bradley  was  bona  fide  or  not,  and  the  Eyrb 
jury  found  a  verdict  in  favour  of  the  plaintiff.    The  present  »• 

rule  was  obtained  on  the  ground  that  the  only  matters  in  and  Oth«ii. 
issue  at  the  trial  were  the  previous  possession  of  Meyer 
&  Co.,  and  the  seizure  of  the  hops  by  the  defendants,  as 
the  servants  of  Meyer  &  Co.,  and  consequently,  that  Lord 
Denman  had  misdirected  the  jury  in  telling  them  that  they 
ought  to  find  for  the  plaintiff,  if  they  should  be  of  opinion 
that  there  had  been  a  bona  fide  sale  by  Meyer  &  Co.  to 
Bradley. 

W.  H.  fFatson,  M.  Chambers^  and  Kennedy^  submitted 
that  his  Lordship's  direction  was  quite  correct.  The 
effect  of  the  replication  of  de  injuria,  was  to  put  in  issue 
all  the  material  allegations  in  the  plea.  Now  it  was  either 
an  expressed  or  implied  allegation  in  both  pleas  that  the 
possession  of  Meyer  &  Co.  continued  down  to  the  time  at 
which  the  alleged  conversion  by  the  defendants  took  place. 
To  allege  a  title  in  Meyer  &  Co.  several  years  before  the 
conversion  would  be  absurd.  It  might  be  that  the  tenth 
plea  was  bad  before  verdict,  for  want  of  a  sufficient  alle- 
gation that  Meyer  &  Co.*s  possession  continued  down  to 
the  time  of  the  conversion.  But  the  plaintiff  having 
pleaded  over,  the  plea  must  be  understood  in  such  a  sense 
as  if  possible  to  make  it  good;  1  Wms.  Saund.  228  or, 
note  ((?),  (/),  6th  ed. ;  2  Ibid.  10,  n.  (14);  The  Edirdmrgh 
RaUway  Company  v.  Hebblewhite  (a) ;  The  King  v.  Kil- 
derby  (&).  Here,  if  not  alleged,  in  order  to  make  the  plea 
good,  it  must  be  implied,  that  the  possession  of  Meyer 
&  Co.  continued  down  to  the  time  of  the  alleged  conver- 
sion. If  the  defendants  pleaded,  not  possessed,  the  plaintiff 
would  be  bound  on  that  issue  to  shew  a  title  at  the  time  of 
the  alleged   conversion,  although   there   was   no  express 

(a)  6  M.  &  W.  707 ;  S.  C.  8  Dowl.  802. 
(6)  1  Saund.  312,  e. 
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IB'lS.        allegation  to  that  effect.     It  was  laid  down  in  Cam.  Dig. 
*"^^;j[7^     tit  "  Pleader,'^  (E.  5.)  that  **  if  the  defendant  in  trespass 
J^'  quare  clausuin  fr^t,  pleads  that  it  was  his  iGreehold,  he 

and  Others,  must  saj,  at  the  time  of  the  trespass,  otherwise  it  will  be 
bad."  The  plea  in  the  present  case  was  similar  to  a  decla- 
ration in  trover,  and  therefore  what  would  be  necessarily 
implied  in  a  declaration^  must  also  be  implied  in  this  plea ; 
Hcwarth  v.  ToUemache  (a). 

Manning^  Serjt.,  Shee^  Serjt.,  and  Peacock^  in  support 
of  the  rule.  The  derivative  title  to  the  plaintiff  alleged 
in  the  pleas  was  only  pleaded  as  colour.  It  could  not, 
therefore,  be  traversed,  and  if  the  plaintiff  was  desirous  of 
setting  up  his  own  title,  he  should  have  replied,  shewing 
what  his  title  was ;  Vin.  Abr.  tit.  "  Colour ;"  Fenner  v. 
Fisher  (ft).  The  Chief  Justice,  therefore,  misdirected  the 
jury,  when  he  told  them  that  if  they  thought  there  was  a 
bon&  fide  sale  from  Meyer  to  Bradley,  they  should  find  for 
the  plaintiff.  His  Lordship  was  wrong  in  admitting  evi- 
dence which  was  of  an  affirmative  character  in  support  of  a 
replication  which  was  in  its  nature  a  negative.  The  plea 
alleged  a  title  in  Meyer  &  Co.,  "  that  they  were  possessed 
before  the  plaintiff  became  possessed,"  the  replication  de 
injuria  simply  denied  that  allegation.  It  was  not  com- 
petent, therefore,  to  adduce  affirmative  evidence  on  that 
issue  in  order  to  shew  what  the  plaintiff's  title  was,  when 
the  only  issue  actually  raised  between  the  parties  was  as  to 
the  existence  of  Meyer  &  Co.'s  possession  antecedent  to 
the  plaintiff's  possession.  They  also  cited  Year  Book, 
Easter  Term,  19  Hen.  8,  fol.  7,  pL  7 ;  Rockwood  v.  Feasar  {c) ; 
Pim  V.  Grazebrook  (d). 

CoLTMAN,  J. — These  pleas  are  so  filmed  that  the  Court 
can  hardly  see  what  is  colour  and  what  is  substance.    They 

(a)  4  M.  &  G.  427;  S.  C.  5  (c)  Cro.  Eliz.  262. 

Scott,  N.  R.  329.  (rf)  2  C.  B.  429;  Ante,  vol.  3, 

(6)  Popham,  1.  p.  454. 


HILARY    TER»I,    11    VICT.  521 

amounty  however,  to  an  averment  of  title  in  Meyer  &  Co.        1B48. 
down  to  the  time  of  the  alleged  conversion.     Unless  they        ^^kv, 
are  so  construed,  there  is  no  colour  at  all  for  the  defendants,      scovbll 
The  rule  is  well  established  that  the  replication  de  injuria    Md  Others, 
puts  in  issue  all  the  material  allegations  contained  in  the 
plea.     The  continuance  of  Meyer  &  Co.*s  title  down  to 
the  time  of  the  conversion  is  a  material  allegation  in  the 
plea,  and,  therefore,  was  put  in  issue  by  the  replication. 
Evidence  was  therefore  admissible  for  the  purpose  of  dis- 
proving the  title  set  up  in  the  plea,  and  the  Lord  Chief 
Justice  was  right  in  directing  the  jury  as  he  did.     I  do  not 
say  whether  the  tenth  plea  be  demurrable  or  not,  as  that 
is  not  necessary  now  to  be  decided ;  but  after  verdict  I  think 
both  pleas  arc  substantially  free  from  objection. 

Maule,  J. — I  am  of  the  same  opinion.  The  same 
question  is  raised  by  the  tenth  as  by  the  fifth  plea,  that  is, 
whether  at  the  time  when  the  alleged  conversion  took 
place,  the  plaintiff  was  entitled  to  the  possession  of  the 
goods ;  because  if  he  was  not,  and  the  right  of  property  in 
Meyer  &  Co.,  through  whom  the  defendants  claim,  con* 
tinued  down  to  the  time  of  the  conversion,  the  plaintiff 
would  not  be  entitled  to  recover.  It  appears  to  me  to  be 
very  doubtful,  whether  the  tenth  plea  is  good ;  but  if  it  is, 
then  the  possession  of  Meyer  &  Co.  at  the  time  of  the 
conversion  is  put  in  issue  by  the  replication  de  injuria 
If  that  plea  is  bad  for  not  containing  an  allegation  of 
Meyer  &  Co.'8  continuing  title,  then  the  plea  is  immaterial, 
and  the  plaintiff  would  clearly  be  entitled  to  succeed. 
Supposing  the  plea  to  contain  such  an  allegation,  and, 
therefore,  good,  then  throwing  aside  all  that  relates  to 
colour,  the  plea  is  in  substance  that  Meyer  &  Co.  were  in 
possession  of  the  hops  at  the  time  of  the  conversion,  and 
that  they  authorized  the  defendants  to  take  them.  The 
plaintiff  replies,  that  the  defendants,  of  their  own  wrong, 
and  without   the   cause  alleged,  converted   them.     It   is 
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1848.  aaid^  that  on  this  nq^ativc  leplicatioii,  affinnative  matter, 
such  as  the  title  under  Meyer  &  Ca,  cannot  be  shewn. 
It  is  quite  true  that  some  affinnative  matters  cannot  be 
shewn  under  a  negative  pleading.  The  test  is,  whether 
matters,  be  they  affirmative  or  negative,  are  such  as  tend 
to  disprove  the  allegations  contained  in  the  pleading. 
Suppose  in  an  action  of  trespass  the  defendant  should  plead 
a  seisin  in  fee,  under  which  he  justifies  committing  the 
trespass,  the  plaintiff  could  not,  on  issue  joined  on  de  in- 
jorift,  set  up  any  right  derived  irom  the  defendant  by  way 
of  confession  and  avoidance ;  yet  he  might  shew  that  the 
defendant  had  passed  away  his  estate  so  as  to  negative  the 
title  in  the  defendant  at  the  time  of  the  trespass.  This  b 
not  deriving  a  title  firom  the  defendant,  but  taking  from 
him  the  tide  set  up.  So  here,  the  plaintiff  takes  from 
Meyer  &  Co.  the  title  set  up  in  them,  by  shewing  that  they 
were  not  possessed  at  the  time  of  the  conversion. 

Cbesrwbll,  J. — Assume  the  plea  to  be  bad,  still  issue 
has  been  joined  upon  it,  and  that  issue  found  for  the  plain- 
tiff. It  would,  therefore,  be  quite  useless  to  the  defendants 
to  disturb  the  verdict  If  the  plea  is  good,  it  must  imply 
an  allegation  that  Meyer  &  Ca  were  possessed  at  the  time 
of  the  conversion.  That  was  put  in  issue  by  the  replication, 
and  on  that  the  jury  have  found  for  the  plaintiff. 

Williams,  J.,  concurred. 

Rule  discharged. 
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1848. 


Ex  parte  Hutchinson. 

x^OLE  applied  for  the  direction  of  the   Court  to  the  Altbooght 
Master  to  receive  and  file  a  certificate  of  acknowledgment  j^"  foreim" 
by  a  married  woman,  under  the  3  &  4  Wm.  4,  c  74,  s.  83.  «*«»tnr  ^•^ 

.  .  ,  ^^^  power  per 

The  jurat  of  the  affidavit  of  verification  to  the  certificate  »e  to  adminis- 

,  ,     «  ter  oaths  of 

was  in  this  torm  :— -  TerUlcation  of 

the  proceed* 
ingt  before  a 

"  Sworn   in   the    Island  of  Madeira,   on   the   27th   of  commwloii 

,  /.  T  T»  /•  under  the 

November,  m  the  year  of  our  Lord  1847.     Before  me,         3  &  4  Wm.  4» 

(Signed)  George  Stoddart,      y^  \Un^ 

"  Her  Britannic  Majesty's   Consul,  and  autho-  P^?*'  "*  *^« 

J      J  '  ^  foreign  country 

rized  by  the  laws  of  the  Island  of  Madeira,  to  certify  that  by 
administer  oaths  in  the  Island  of  Madeira."        that  country 

the  Britith 
consul  has 

"  I,  Servulo  Nicolao  Sowzao  Drommond,  notary  public,  po'^w  to  ad- 

*'  *  minister  an    • 

&c.,  at  Madeira,  certify  that  her  Britannic  Majesty's  consul,  oath,  an  afiEI- 
as  such,  is  entitled  to  administer  oaths  in  the  island  of  ^cation  made 
jyiaaeira.  ^^^^  ^j 

The  objection  taken  by  the  officer  was,  that  a  consul  be  received, 
had  no  power  to  administer  an  oath,  and,  consequently, 
that  an  affidavit  which  appeared  to  have  been  sworn  before 
that  functionary,  could  not  be  received  for  the  purposes 
of  the  statute.  No  doubt,  it  had  been  held  in  Re  Eady 
and  Others  (a),  that  such  an  affidavit  could  not  be  received. 
This  case,  however,  was  distinguishable  irom  that,  as  it 
appeared  from  the  jurat  of  the  affidavit,  that  a  notary 
public  certified  that  the  British  consul  had  power  to  ad- 
minister an  oath  in  the  island  of  Madeira.  That  being 
so,  it  was  submitted  that  the  affidavit  was  like  any  other 
affidavit,  sworn  in  a  foreign  country  before  a  person,  having 
authority  by  the  laws  of  that  country  to  administer  an 
oath. 

(a)  6  DowL  616 ;  S.  C.  div.  wm.  6  Scott,  185 ;  4  Bing.  N.  C.  394. 
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1848. 


El  parte 
Hutchinson. 


Per  Curiam.— As  it  appears  that  the  notary  has  certified 

to  the  power  of  the  British  consul  at  Madeira  to  administer 

an  oath,   the  Court  is  of  opinion  that   the   officer  may 

receive  the  affidavit 

Motion  granted 


Smith  v.  Thompson. 

mETERSON  shewed  cause  against  a  rule  obtained  by 
Lush,  to  rescind  an  order  made  by  CoUman,  J.,  for  striking 
out,  at  the  cost  of  the  plaintiff,  that  part  of  the  first  count 
which  related  to  the  first  breach. 

The  declaration  was  in  assumpsit,  and  the  first  count 
stated)  that  whereas  theretofore  and  before  the  commence- 
ment of  the  suit,  to  wit,  on  the  28th  day  of  September,  in 
the  year  of  our  Lord  1846,  by  an  agreement  then  made  by 
and  between  the  plaintiff  and  the  defendant,  it  was  agreed 
totheconuiirj,  that  the  defendant  should  take  the  plaintiff  into  his,  the 
^^^  "^    defendant's  service,  as  clerk,  to  conduct  his,  the  defendant's 

ftDOuer  agreo- 

business  of  a  custom-house  and  shipping  agent,  at  South- 
ampton, for  the  space  of  six  calendar  months,  for  the  sum 
of  60^,  being  after  the  rate  of  120Z.  for  the  year;  and 
should  also  pay  to  the  plaintiff,  at  the  expiration  of  each 
three  months  firom  the  date  thereof,  a  sum  of  money  equal 
to  50L  per  cent,  on  the  gross  profits  of  all  and  any  business 
the  said  plaintiff  should  introduce  or  cause  to  be  introduced, 
through  his  connexion,  to  the  defendant's  business ;  and 
that  at  the  expiration  of  the  six  months  fix>m  the  date 
thereof,  should  there  be  no  just  cause  shewn  to  the  con- 
trary, the  defendant  thereby  agreed  to  enter  into  a  further 
stated  that  the    agreement  with  the  plaintiff,  for  a  further  engagement  for 

plaintiff  had 

been  in  the 

•ervicc  of  the  defendant  for  the  space  of  six  calendar  months,  and  the  defendant  promised  to 

enter  into  an  agreement  for  two  years  more.    Breach,  that  the  defendant  refused  to  continue 

him  in  such  senrice :  Hdd,  that  the  two  counts  wore  evidently  founded  on  the  same  agreement, 

and,  therefore,  amounted  to  a  breach  of  r.  5  of  the  pleading  rules  of  Hilary  Term,  4  Wm.  4, 

Pt  II. 


A 

ooDtaiiied  two 
ooants.    The 
tint  count  was 
on  an  agree- 
ment by  tho 
defendant  to 
U^e  the  ^liin- 
tiff  into  hit 
■eryioefor 
nx  idoiihiIi 
and  if  when 
that  period 
expired  there 
was  no  hut 
oante  shewn 


mentfora 
farther  en- 
gagement for 
two  years. 
Broach,  that 
although  at 
the  expiration 
of  the  said 
six  months, 
no  just  cause 
was  shewn  to 
the  contrary, 
the  defendant 
refused  to 
enter  into  a 
fiurther  agree- 
ment for  two 
years.     The 
second  count 
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the  term  of  two  years,  at  the  annual  salary  of  150i  for  the  1848. 
first  of  such  two  years,  and  160/.  for  the  second  of  such  Smith 
two  years,  and  also  to  pay  to  the  plaintiff  a  sum  of  money  ^' 

equal  to  50/.  per  cent,  on  the  gross  profits  on  any  business 
the  plaintiff  should  have  introduced,  or  should  thereafter 
introduce  to  the  defendant's  business ;  and  it  was  thereby 
further  agreed,  that  should  there  be  any  just  cause  shewn 
why  a  further  agreement  should  not  be  entered  into  between 
the  parties,  the  defendant  should  continue  to  pay  to  the 
plaintiff,  for  the  space  of  twelve  months  firom  the  date  of 
the  said  agreement  (though  the  plaintiff  should  not  be  in 
the  service  of  the  defendant  after  six  months  firom  the  date 
of  the  said  agreement),  a  sum  of  money  equal  to  50/.  per 
cent  on  the  gross  profits  of  the  business  introduced  by  the 
plaintiff;  and  it  was  thereby  further  agreed,  that  all  sums 
of  money  received  fi'om  the  said  business  introduced  by 
the  plaintiff  should  be  considered  profits,  except  upon 
payments  which  had  been  actually  made  in  reference  to 
the  business  itself,  office  rent,  clerks'  salaries,  and  any  other 
expenses  but  those  named,  not  to  be  deducted  ftom  the 
profits.  And  the  plaintiff  further  says,  that  afterwards,  and 
within  one  calendar  month  after  making  the  said  agree- 
ment, to  wit,  on  the  22nd  day  of  October,  in  the  year  of 
our  Lord  1846,  the  terms  thereof  were  by  another  agree- 
ment made  on  the  day  and  year  last  aforesaid,  by  and 
between  the  plaintiff  and  the  defendant,  altered  and  varied 
in  manner  following,  that  is  to  say,  it  was  by  the  last  men- 
tioned agreement  agreed,  that  with  the  exception  of  such 
overland  agency  business  as  the  defendant  was  then  in 
possession  of,  the  defendant  should  pay  to  the  plaintiff  a 
sum  of  money  equal  to  50^  per  cent  on  the  gross  profits^ 
without  deduction  for  expenses  except  as  aforesaid,  on  all 
such  baggage  business  as  was  then  in  the  defendant's 
possession  as  aforesaid,  and  the  defendant  also  thereby  gave 
his  free  consent  to  the  plaintiff  to  permit  him,  the  plaintiff, 
to  conduct  the  wine  agency  business  of  one  Henry  Fenner, 
trading  under  the  name,  firm,  and  description  of  Messrs. 

YOU  y.  MM  D.  &  L. 
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1848.        Henry  Fenner  &  Ca,  of  London,  on  his,  the  plaintiff's, 
SioTH        ^^°  accoanl;  and  it  was  thereby  further  agreed  that  the 

^    «•  defendant  was  not  to  receive  any  part  of  the  profits  which 

Thompson.  .  i-iii^i. 

should  arise  therefrom;    and  it  was  also  thereby  further 

agreed,  that  the  plaintiff  should  pay  to  the  defendant  one- 
half  of  the  office  rent,  to  take  date  from  the  24th  day  of 
December  then  next,  the  rent  of  which  was  then  50/.  per 
annuHL  And  the  plaintiff  says,  that  theretofore,  and  afler 
the  making  of  the  last  mentioned  agreement,  to  wit,  on  the 
day  and  year  last  aforesaid,  in  consideration  that  the  plain- 
tiff, at  the  request  of  the  defendant,  then  promised  the 
defendant  to  perform  and  fulfil  all  things  in  the  Sfud  first 
mentioned  agreement  contained,  except  so  frur  as  the  same 
was  altered  by  the  second  mentioned  agreement,  and  all 
things  in  the  second  mentioned  agreement  contwied  on 
his  part  to  be  performed  and  fulfilled ;  the  defendant  then 
promised  the  plaintiff  to  perform  and  fulfil  all  things  in  the 
said  first  mentioned  agreement  contained,  except  so  fiur  as 
the  same  was  altered  by  the  second  mentioned  agreement, 
and  all  things  in  the  said  second  mentioned  agreement 
contained  on  his  part  to  be  performed  and  fulfilled.  And 
the  plaintiff  further  says  that  he  did,  after  the  making  of 
the  first  mentioned  and  before  the  making  of  the  second 
mentioned  agreement,  to  wit,  on  the  day  and  year  first 
aforesaid,  enter  into  the  service  of  and  become  clerk  to  the 
defendant,  at  and  upon  the  terms  in  the  said  first  agreement 
mentioned,  and  therein  continued  until  the  making  of  the 
agreement  secondly  above  mentioned,  and  from  thence 
until  the  expiration  of  six  calendar  months  from  the  date 
of  the  first  mentioned  agreement  (which  had  elapsed  before 
the  commencement  of  this  suit),  he  continued  in  the  said 
service  upon  the  terms  in  the  said  agreements  respectively 
contained,  except  so  far  as  the  said  first  mentioned  agree- 
ment was  varied  by  the  agreement  secondly  above  men- 
tioned, to  wit,  until  the  28th  day  of  March,  in  the  year 
of  our  Lord  1847 ;  and  although  he,  the  plaintiff,  at  th'i 
expiration  of  the  said  space  of  six  calendar  months  from 


V. 

Thompson* 
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the  date  of  the  said  first  mentioned  agreement,  to  wit,  on  1848. 
the  day  and  year  last  aforesaid,  was  ready  and  willing,  and  Smith 
oflTered  to  enter  into  such  further  agreement  for  two  years, 
at  and  upon  the  terms  hereinbefore  in  that  behalf  men-^ 
tioned,  and  then  requested  the  defendant  to  enter  into  such 
further  agreement;  and  although  no  just  cause  was  then 
shewn  to  the  contrary,  and  although  the  gross  profits  of 
the  baggage  business,  insurance  agency  business,  and  other 
business  transacted  by  the  defendant,  at  Southampton 
aforesaid,  other  than  such  overland  agency  business  as  the 
defendant  was  in  possession  of  at  the  time  of  making  the 
said  second  agreement,  from  the  said  22nd  day  of  October^ 
in  the  year  of  our  Lord  1846,  up  to  the  expiration  of  the 
said  term  of  six  months,  amounted  to  a  large  sum,  to  wit^ 
the  sum  of  500^ ;  yet  the  defendant,  not  r^arding  his  said 
promise,  did  not  nor  would,  when  so  requested  as  aforesaid, 
or  at  any  time  afterwards,  enter  into  such  further  agree-* 
ment  as  aforesaid,  but  on  the  contrary  thereof,  then  wholly 
refused  so  to  do ;  and  the  plaintiff  further  says,  that  the 
defendant  did  not  nor  would,  though  requested  so  to  do^ 
pay  to  the  plaintiff  50L  per  cent  upon  the  aforesaid  gross 
profits,  nor  any  part  thereof. 

The  second  count  stated,  that  whereas  also  theretoforcj 
and  at  the  time  of  making  the  agreement  thereinafter 
mentioned,  the  plaintiff  had  been  for  the  space  of  six 
calendar  months,  and  then  was  in  the  service  of  the  de^ 
fendant  as  clerk,  and  as  such  clerk  had  conducted  and  was 
then  conducting  the  defendant's  business  of  a  custom  house 
and  shipping  agent  at  Southampton,  thereupon,  afterwards, 
to  wit,  on  the  29th  day  of  March,  in  the  year  of  our  Lord 
1847,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  would  continue  in  the  service  of  him,  the 
defendant)  as  clerk,  to  conduct  his,  the  defendant's  business 
of  a  custom  house  and  shipping  agent  at  Southampton 
aforesaid,  for  the  term  of  two  years ;  he,  the  defendant, 
then  promised  the  plaintiff  to  continue  him  in  such  service 

M  M   2 
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1848.       for  the  said  term  of  two  years,  and  to  pay  him  the  annual 

^^"T^' '    salary  of  150L  for  the  first  year,  and  160i  for  the  second 

»».  year's  service,  and  (with  the  exception  of  such  overland 

Thompson 

agency  business  as  the  defendant  was  then  in  possession 
of),  also  to  pay  to  the  plaintiff  a  sum  of  money  equal  to 
50L  per  cent  on  the  gross  profits  (without  deduction  for 
expenses,  except  when  payments  should  have  been  actually 
made  in  reference  to  the  business  itself),  on  all  baggage 
business,  insurance  agency  business,  and  on  all  and  every 
business  whatsoever  transacted  by  the  defendant  at  South- 
ampton aforesaid,  during  such  term  of  two  years  as  aforesaid, 
save  and  except  only  on  such  overland  agency  business  as 
was  then  in  the  defendant's  possession  as  aforesaid;  and 
although  the  plaintiff,  confiding  in  the  said  promise  of  the 
defendant,  did  continue  in  the  service  of  him,  the  defendant, 
as  clerk,  upon  the  terms  aforesaid,  for  a  long  space  of  time, 
to  wit,  until  the  13th  day  of  August,  in  the  year  of  our 
Lord  1847,  which  had  elapsed  before  the  commencement 
of  this  suit,  and  although  the  plaintiff  has  always  been 
ready  and  willing,  and  then  offered  to  continue  in  the 
service  of  the  defendant  for  the  residue  of  the  said  term  of 
two  years,  upon  the  terms  aforesaid;  yet  the  defendant, 
not  regarding  his  said  promise,  did  not  nor  would  continue 
the  plaintiff  in  the  service  of  him,  the  defendant,  as  clerk, 
for  the  said  term  of  two  years,  but  on  the  contrary  thereof, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  and 
before  the  expiration  of  the  said  term  of  two  years,  tlien 
wholly  refused  so  to  do,  and  then  discharged  him,  the 
plaintiff,  therefrom,  and  hath  from  that  time  hitherto  wholly 
neglected  and  refused  to  retain  or  employ  the  plaintiff  in 
his  said  service,  and  by  means  thereof  he,  the  plaintiff, 
hath  lost  and  been  deprived  of  all  the  salary,  profits,  and 
advantages  which  he  otherwise  might  and  would  have 
derived  and  acquired  fi'om  being  continued  in  the  said 
service  of  the  defendant  for  the  residue  of  the  said  term  of 
two  years;  and  the  plaintiff  hath  been  and  is,  by  means 
of  the  premises,  still  wholly  unemployed. 


r. 
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Peterson.  The  objection  was,  that  part  of  the  first  1848. 
count  and  the  second  count  were  in  respect  of  the  same  Sshth 
subject-matter.  The  learned  Judge  was  right  in  making 
the  order  in  question,  as  it  was  clear  that  the  subject-matter 
of  both  counts  was  the  same  agreement  They  were,  con- 
sequently, in  breach  of  the  pleading  rule  of  Hilary  Term, 
4  Wm.  4,  r.  5.  Where  it  was  clear  that  two  counts  were 
founded  on  the  same  contract,  the  Courts  had,  without 
exception,  interfered  to  strike  one  out  The  case  of  James 
V.  Bourne  (a),  might  possibly  be  cited  as  an  exception  to 
this  rule,  but  when  it  was  examined,  it  would  be  found  to 
constitute  no  exception.  The  declaration  there  contained 
a  count  for  conveying  goods  from  Dublin  to  London,  and 
a  count  on  a  promise  to  carry  the  same  goods  from  the 
wharf  at  which  they  should  be  landed  in  London  to  the 
plaintiff's  place  of  business.  It  would  there  be  seen  that 
the  two  counts  were  founded  on  different  contracts;  the 
one  to  convey  the  goods  by  sea,  the  other  to  convey  them 
by  land.  In  the  present  instance,  however,  there  could  be 
no  distinction  between  the  contract  first  alleged  and  the 
one  stated  in  tlie  second  count 

Lush^  in  support  of  the  rule.  The  same  strictness  did 
not  now  prevail  in  practice  as  existed  when  the  rules  of 
pleading  first  came  into  operation,  and  the  disposition  of 
the  Courts  was  rather  to  deal  liberally  with  parties  under 
such  circumstances,  leaving  them  subject  to  the  penalty  of 
costs  attached  by  the  rules.  Thus  in  Gilbert  v.  Hales  (J), 
the  declaration  contained  twenty-five  counts.  The  first 
fifteen  were  on  bills  of  exchange  drawn  at  Paris.  The 
next  five  which  related  to  the  same  bills  were  special 
counts  founded  on  the  law  of  France,  and  the  last  five 
were  on  a  special  agreement  to  pay  the  bills  in  considera- 
tion of  the  plaintiff  procuring  their  discount  The  Court 
of  Exchequer  held,  that  the  last  set  of  counts  were  not  in 

(a)  4  Ring.  N.  C.  420;  S.  C.  6  Scott,  231  ;  6  Dowl.  603. 

(b)  Ante,  vol.  2,  p.  227. 
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Smith 
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Thompson. 


apparent  violation  of  the  pleading  rules.  The  case  of  James 
▼.  Bourne  (a),  was  to  the  same  effect 

Maule,  J.  (J) — As  to  the  two  counts  in  Jaxnes  v.  Bcumej 
it  could  not  properly  be  said  that  but  one  contract  was 
disclosed  by  them.  Here,  however,  there  may  have  been 
one  only.     I  am  of  opinion  that  the  order  is  correct 

Cresswell,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged. 

(fl)  4  Bing.  N.  C.  420 ;  S.  C.  6  Scott,  231 ;  6  Dowl.  603. 
{ft)  Wilde,  C.  J.,  was  absent 


PiLBROW  V.  PlLBROW's  ATMOSPHERIC  R  AIL  WAY  AND  CaNAL 

Propulsion  Company. 

Covenant.  The  first  count  of  the  declaration  stated 
that  theretofore,  to  wit,  on  the  11th  June,  a.d.  1845,  by  a 
certain  deed  then  made  between  the  plaintiff  of  the  one 
part,  and  the  said  company  therein  described,  as  registered 
and  incorporated  in  pursuance  of  an  act  of  Parliament, 
made  and  passed  in  the  seventh  and  eighth  years  of  the 
reign  of  her  present  Majesty  Queen  Victoria,  intituled  "  An 
Act  for  the  registration,  incorporation,  and  regulation  of 
Joint  Stock  Companies,"  of  the  other  part,  which  said  deed 
was  then  sealed  with  the  seal  of  the  said  company,  and  was 
that^the^raon^'  ^^^^  signed  by  three  of  the  directors  of  the  said  company, 
was  not  paid      to  wit,  the  Right  Hon.  Arthur  Algernon,  Earl  of  Essex, 

as  soon  as 
conveniently 

could  have  been  done  out  of  the  first  calls  :  Held  a  good  breach,  the  objection  being  taken  to 
the  declaration  af^cr  pleading  over.  The  company,  who  were  the  defendants,  pleaded  thirdly, 
that  the  deed  of  settlement,  but  which  was  not  the  deed  declared  on,  was  obtained  by  fraud. 
Fourthly,  that  the  registration  and  incorporation  of  the  company  recited  in  the  deed  were 
obtained  by  fraud.  Eighthly,  that  sufficient  money  had  not  been  raised  to  pay  the  plaintiflP, 
after  providing  for  the  expenses  of  the  company,  according  to  the  terms  of  the  deed  of  settle- 
ment. Twenty-firstly,  that  the  company  was  not  incorporated  by  any  charter  or  act  of 
Parliament,  nor  duly  registered  according  to  the  7  &  8  Vict.  c.  110.  Twenty-secondly,  that 
at  the  time  of  obtaining  a  certificate  of  complete  registration,  the  company  was  not  formed  by 
any  deed  under  the  hands  and  seals  of  the  shareholders,  under  the  7  ^  8  Vict.  c.  110:  Held, 
that  all  the  picas  were  bad. 


A  doclantkm 
in  covenant 
alleged  the 
«*ovenant  to  be 
by  a  company, 
to  pay  a  cer- 
tain sum  to 
the  plaintiff, 
as  soon  as 
conveniently 
could  be  done, 
out  of  the 
money  raised 
by  the  first 
calls  upon  the 
shareholders 
of  the  com- 
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George  Buckley  Bolton,  and  Francis  John  Lambert ;  reciting       1 84  8. 
that  her  present  Majesty  Queen  Victoria,  by  letters  patent    ^^"''^^'"^ 
under  the  Great  Seal  of  the  United  Kingdom,  bearing  date  v. 

the  17th  of  May,  1844,  granted  unto  the  plaintiff,  his  *'^*^^- 
executors,  administrators,  and  assigns,  the  sole  and  exclusive 
license,  power,  privilege,  and  authority  of  making,  using, 
and  vending  for  the  term  of  fourteen  years  an  invention  in 
certain  improvements  in  the  machinery  for  a  new  method 
of  propelling  carriages  on  railways  and  common  roads,  and 
vessels  on  rivers  and  canals  within  England  and  Wales,  and 
Berwick-upon-Tweed ;  and  that  in  pursuance  of  a  proviso 
contained  in  the  said  letters  patent,  a  specification  of  the 
said  invention  was  duly  enrolled  by  the  plaintiff  in  her 
Majesty's  High  Court  of  Chancery,  on  the  16th  of  No- 
vember, 1844;  and  that  by  letters  patent  under  the  seal 
appointed  by  the  treaty  of  union,  to  be  kept  and  used  in 
Scotland  instead  of  the  great  seal  thereof,  bearing  date  the 
13th  of  November,  1844,  the  like  exclusive  privileges  in 
respect  of  the  use  of  the  said  invention  were  granted  to  the 
said  plaintiff,  his  executors,  administrators  and  assigns,  to 
be  enjoyed  and  exercised  by  him  and  them  within  Scotland; 
and  that  by  letters  patent  under  the  Great  Seal  of  Ireland, 
bearing  date  the  16th  of  January,  1845,  the  like  privileges, 
in  respect  of  the  use  of  the  said  invention,  were  granted  to 
the  said  plaintiff,  his  executors,  administrators  and  assigns, 
to  be  enjoyed  and  exercised  by  him  and  them  within 
Ireland;  and  that  in  pursuance  of  provisoes  respectively 
contained  in  the  said  several  letters  patent  for  Scotland  and 
Ireland,  specifications  of  the  said  inventions  had  been,  or 
were  intended  to  be,  forthwith  duly  made  and  enrolled  by 
the  plaintiff;  and  further  reciting  that  the  said  company  had 
been  duly  formed  under  a  deed  of  settlement,  bearing  date 
the  22nd  of  May,  then  last  past ;  for,  among  other  things, 
the  working  of  the  said  several  patents  for  the  United  King- 
dom, and  that  the  said  company  had  been  registered  and 
incorporated  under  the  provisions  of  the  aforesaid  act,  and 
that  the  capital  of  the  same  consisted  of  600,000/.,  divided 


532  CASES  ON   POINTS  OF   PRACTICE,   C.    P. 

1848.       into  60,000  shares  of  1021  each ;  and  further  reciting  that  it 
^^rj^J~^    had  been  agreed  between  the  plaintiff  and  the  said  company 
V-  that  the  plaintiff  should  grant  to  the  said  company  a  license 

for  the  exclusive  use  of  the  said  several  patents  for  the 
United  Kingdom  during  the  remainder  of  the  several  terms 
of  yeard  of  such  patents  respectively  in  manner  thereinafter 
mentioned,  and  should  also  enter  into  such  covenants  as 
were  thereinafter  contained  for  granting  to  the  said  company 
license  to  use  and  practise  all  other  improvements  in  the 
invention  aforesaid  which  should  be  made  or  invented  by 
the  plaintiff,  whether  the  plaintiff  should  obtain  a  patent 
or  patents  for  such  invention  or  not ;  and  that  in  conside- 
ration of  such  grant  and  covenant,  the  sum  of  15,000/.  in 
cash  should  be  paid  to  the  plaintiff  so  soon  as  conve- 
niently could  be,  after  the  execution  of  these  presents,  out 
of  the  money  raised  by  the  first  instalments  or  calls  on  the 
shares  of  the  said  company :  It  was  witnessed,  that  in  pur- 
suance of  the  said  agreement  in  that  behalf,  and  in  conside- 
ration of  the  premises,  the  plaintiff  did  thereby  give  and 
grant  unto  the  said  company  and  their  successors  full  and 
fi^e  liberty,  license,  power,  privilege,  and  authority  to  use, 
exercise,  and  put  in  practice  the  said  patent  invention 
throughout  the  United  Kingdom  of  Great  Britain  and 
Ireland,  during  all  the  remainders  then  to  come  and  unex- 
pired of  the  respective  terms  of  years  granted  by  the  said 
respective  patents  for  England,  Scotland,  and  Ireland,  for 
their  use  and  benefit  And  the  said  company,  for  themselves 
and  their  successors,  did  thereby  covenant  with  the  plaintiff, 
his  executors  and  administrators,  that  they,  the  said  com- 
pany, or  their  successors,  should  and  would  pay,  or  cause  to 
be  paid  to  the  plaintiff  the  said  purchase  money  of  15,00i)/l 
out  of  the  money  raised  by  the  first  instalments  or  calls  on 
the  shares  of  the  said  company  as  aforesaid ;  as  by  the  said 
deed,  reference  being  thereunto  had,  will,  among  other 
things,  more  fully  appear.  And  the  plaintiff  says,  that 
although  he  at  all  times  since  the  making  of  the  said  deed, 
performed  and  fulfilled  all  things  therein  contained  on  his 
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part  and  behalf  to  be  performed  and  fulfilled,  and  although 
divers  instalments  or  calls  on  the  shares  of  the  said  company 
were  before  the  commencement  of  this  suit,  to  wit,  on  the      „    »• 

PlLBAOW. 

1st  day  of  July,  a.d.  1845,  paid  to  the  said  company,  out  of 
which  the  said  company  might  and  ought  to  have  paid  the 
said  sum  of  15,000/.,  and  the  said  company,  in  part  per- 
formance of  their  said  covenant,  have  paid  to  the  plaintiff  a 
small  part  thereof,  to  wit,  lOOOJl;  and  although  a  con- 
venient and  reasonable  time  for  the  payment  of  the  residue 
of  the  said  sum  of  15,000/1  since  the  making  of  the  said 
deed,  and  since  the  payment  of  the  said  instalments  or  calls 
to  the  said  company  had  elapsed  before  the  commencement 
of  this  suit ;  yet  the  said  company,  not  regarding  their  said 
covenant,  have  not  paid  the  said  residue  of  the  sum  of 
15,000/.,  or  any  part  thereof,  but  have  hitherto  wholly 
refused,  and  still  do  refuse,  to  pay  the  same,  or  any  part 
thereof 

Second  count.  That  whereas  also  afterwards,  to  wit,  on 
the  12th  day  of  June,  a.d.  1845,  by  certain  articles  of 
agreement  in  writing,  then  made  between  the  plaintiff  of 
the  one  part  and  the  said  company  therein  described,  as 
registered  and  incorporated  in  pursuance  of  an  act  of  Par- 
liament, made  and  passed  in  the  seventh  and  eighth  years 
of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  "  An 
Act  for  the  registration,  incorporation,  and  regulation  of 
Joint  Stock  Companies,"  of  the  other  part,  which  articles 
were  then  sealed  with  the  seal  of  the  said  company,  and 
were  then  signed  by  three  of  the  directors  of  the  said 
company,  to  wit,  the  said  Earl  of  Essex,  George  Buckley 
Bolton,  and  Francis  John  Lambert;  reciting  that  her 
present  Majesty  Queen  Victoria,  by  letters  patent,  &c., 
granted  unto  the  plaintiff,  his  executors,  administrators,  and 
assigns,  the  sole  and  exclusive  license,  power,  privilege,  and 
authority  of  making,  using,  and  vending,  for  the  term  of 
fourteen  years,  an  invention,  &c.,  within  England,  Wales, 
and  Berwick-upon-Tweed ;  and  that  in  pursuance  of  a 
proviso  contained  in  the  said  letters  patent,  a  specification 
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1848.        of  the  said  invention  was  duly  enrolled  by  the  plaintiff  in 
FiLBBow      ^®''  Majesty's  High  Court  of  Chancery,  on  the  16th  day  of 
'*'  November,  1844;  and  that  by  letters  patent,  under,  &c, 

bearing  date,  &c.,  the  like  exclusive  privileges  in  respect  of 
the  use  of  the  said  invention  were  granted  to  the  plaintiff, 
his  executors,  administrators,  and  assigns,  to  be  enjoyed  and 
exercised  by  him  and  them  within  Scotland ;  and  that  by 
letters  patent  the  like  privileges,  in  respect  of  the  use  of  the 
said  invention,  were  granted  to  the  plaintiff,  his  executors, 
administrators,  and  assigns,  to  be  enjoyed  and  exercised  by 
him  and  them  within  Ireland;  and  that  in  pursuance  of 
provisions  respectively  contained  in  the  said  several  letters 
patent  for  Scotland  and  Ireland,  specifications  of  the  said 
inventions  had  been,  or  were  intended  to  be,  forthwith 
duly  made  and  enrolled  by  the  plaintiff;  and  further  reciting 
that  the  said  company  had  been  duly  formed  under  a  deed 
of  settlement,  bearing  date  the  22nd  day  of  May  then  last 
past,  for  the  purchase  and  working  of  the  said  several 
patents  for  the  United  Kingdom,  and  any  other  patents 
which  could  or  might  be  obtained  for  the  invention  afore- 
said in  any  foreign  country,  place,  or  kingdom,  and  for  the 
granting  licenses  for  the  use  of  all  such  patents  at  home  and 
abroad,  and  that  the  said  company  had  been  registered  and 
incorporated  under  the  provisions  of  the  aforesaid  act,  and 
that  the  capital  of  the  same  consisted  of  600,000/.,  divided 
into  60,000  shares  of  10/.  each ;  and  further  reciting  that  the 
plaintiff  had  offered  to  sell  absolutely  to  the  said  company 
the  said  several  patents  for  the  United  Kingdom,  and  the 
benefit  and  advantage  of  the  same  respectively,  free  from 
incumbrances,  at  or  for  the  price  or  sum  of  15,000/.  in  cash, 
and  4,500  shares  in  the  said  company,  upon  each  of  which 
shares  the  full  sum  of  10/.  was  to  be  considered  as  paid  up, 
and  the  said  company  were  willing  to  purchase  such  patents 
upon  the  terms  aforesaid,  so  soon  as  the  same  could  by  law 
be  effected,  and  an  act  of  Parliament  should  have  been 
obtained  authorizinp:  the  said  purchase  by  the  company; 
and  that  in  the  meantime,  and  until  such  act  of  Parliament 


V, 
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could  be  obtained,  it  had  been  proposed  that  the  plaintiff       1848. 
should  grant  to  the  said  company  a  license  for  the  excIusiTe      pilbrow 
use  of  the  said  several  patents  during  the  remainder  of  the 
several  terms  of  years  of  such  patents  respectively,  which 
had  been  done  by  an  indenture  of  license,  bearing  date, 
and  duly  executed,  the  day  before  the  date  of  the  said 
agreement ;  and  further  reciting  that  the  plaintiff  and  the 
said  company  were  desirous  of  entering  into  such  agreement, 
in  respect  of  the  premises,  as  was  thereinafter  contained : 
It  was  witnessed  that  for  effectuating  the  said  desire  it  was 
thereby  agreed  and  declared  between  and  by  the  parties  to 
those  presents,  and  the  plaintiff  did  for  himself,  his  heirs, 
executors,  and  administrators  (but  so  far  only  as  the  cove- 
nants and  agreements  thereinafter  contained  were  to  be 
observed  or  performed  by,  or  were  applicable  to  the  plaintiff 
or  his  heirs,  executors,  or  administrators),  thereby  cove- 
nant with  the  said  company  and  their  successors,  and  the 
said  company  did  for  themselves  and  their  successors  (but 
so  &i  only  as  the  covenants  and  agreements  thereinafter 
contained  were  to  be  observed  or  performed  by,  or  were 
applicable  to  them  or  their  successors,)  covenant  with  the 
plaintiff,   his   executors,   and   administrators,    in   manner 
following,  that  is  to  say,  that  whensoever  the  said  company 
or  their  successors  should  apply  for  an  act  of  Parliament  to 
enable  them  to  purchase  and  take  a  conveyance  of  the 
said  several  letters  patent  for  the  United  Kingdom,  then 
the  plaintiff,   his  executors  or  administrators  should  and 
would,  upon  the   request  of  the  said  company,  or  their 
successors,  and  whether  such  application  should  be  made  in 
the  next  session  thereof,  or  at  any  time  thereafter  join  and 
concur  with  the  said  company  or  their  successors  in  the 
said  application,  and  sign  the  petition  for  the  said  intended 
act,  and  testify  his  consent  thereto,  and  to  all  such  other 
acts  or  deeds  for  facilitating  and  promoting  the  success  of 
such  application,  and  assisting  the  said  company  and  their 
successors  therein,  and  procuring  the  said  intended  act  to 
be  passed  into  a  law,  as  by  the  said  company  and  their 
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successors  or  their  counsel  in  the  law,  should  be  advised  or 

desired  and  required ;  and  should  and  would  immediately 

p.  after  the  said  intended  act  should  be  passed,  and  so  soon  as 

PiLBROW.  - 

the  same  could  or  might  lawfully  be  done,  convey  and 
assure  the  said  several  patents  for  the  United  Kindom  unto 
the  said  company  and  their  successors,  or  at  the  option  of 
the  said  company,  the  said  patents  might,  without  any 
further  consent  of  the  plaintiff,  his  executors  or  adminis- 
trators, be  vested  by  the  said  act  in  the  said  company  and 
their  successors  for  their  absolute  use  and  benefit ;  and  that 
the  sum  of  15,00021  in  cash  should  be  paid  to  the  plaintiff, 
as  soon  as  conveniently  could  be  done  afler  the  execution 
of  the  same,  out  of  the  money  raised  by  the  first  instalments 
or  calls  on  the  shares  in  the  said  company ;  as  by  the  said 
articles  reference  being  thereunto  had,  will  (among  other 
things)  more  fully  appear.  Breach,  that  although  the 
plaintiff  hath  at  all  times  since  the  making  of  the  said 
articles  performed  and  fulfilled  all  things  therein  contained 
on  his  part  and  behalf,  to  be  performed  and  fulfilled ;  and 
although  the  said  company,  within  a  convenient  and 
reasonable  time  after  the  execution  of  the  said  articles  of 
agreement,  to  wit,  on  the  1st  day  of  September,  a.d.  1845, 
could  and  might  by  calls  and  instalments  on  the  shares  of 
the  said  company,  have  raised  the  said  last-mentioned  sum 
of  15,000i,  and  a  convenient  and  reasonable  time  for  raising 
the  said  money,  and  paying  the  same  in  cash  to  the  plaintiff, 
from  and  after  the  execution  of  the  said  articles  of  agree- 
ment had  elapsed,  long  before  the  commencement  of  this 
suit ;  and  although  the  said  company  have  in  part  perform- 
ance of  their  last-mentioned  covenant  paid  to  the  plaintiff  a 
small  part  of  the  last-mentioned  sum  of  15,000/.,  to  wit, 
1000/.:  yet  the  said  company,  not  regarding  their  last- 
mentioned  covenant,  have  not  paid  the  residue  of  the  said 
last-mentioned  sum  of  15,000i,  or  any  part  thereof,  but 
have  hitherto  wholly  refused,  and  still  do  refuse,  to  pay  the 
same,  or  any  part  thereof,  &c. 

The  defendants  pleaded,  third,  to  the  first  count,  that 
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the   said   deed   of  settlement   in    that   count    mentioned        1848. 
and  referred   to  was  obtained   by  the  fraud,  covin,  and      p,l^bo^ 
misrepresentation  of  the  plaintiff  and  others  in  collusion      _    <*• 

PiLBROW. 

with    him.     Verification.      Fourth,    to    the    first    count, 
that  the  registry  and  incorporation  of  the  said  company 
recited  in  the  said  deed  in  that  count  mentioned,  were 
obtained   by  the   fraud,  covin,   and   misrepresentation   of 
the  plaintiff  and  others  in  collusion  with  him.     Verifica- 
tion.    Eighth,  to  the  first  count,  that  the  said  company 
was  formed  by  and  under  a  certain  deed  of  settlement  in 
the  said  first  count  mentioned,  and  referred  to,  and  that 
such  deed  of  settlement  bears  date,  to  wit,  the  22nd  day  of 
May,  in  the  year  of  our  lA)rd  1845,  and  was  and  is  made 
between  the  several  persons  whose  names  are   thereunto 
affixed,  and  one  of  which  said  persons  was  and  is  the  said 
plaintiff  of  the  first  part;   the  Right  Honorable   Arthur 
Algernon,  Earl  of  Essex,  and  George  Buckley  Bolton,  of 
the  second  part ;  and  Francis  John  Lambert,  of  the  third 
part  (profert);  and  that  thereby,  afler  reciting,  as  therein  is 
recited,  each  of  them  the  said  parties,  whose  names  and 
seals  were  thereunto  respectively  set  and  affixed,  save  only 
the  parties  thereto  of  the  second  part,  did  for  himself  and 
herself,  and  his  and  her  heirs,  executors,  and  administrators 
respectively,  and  as  to  and  concerning  only  the  acts,  deeds, 
and  defaults  of  himself  and  herself  respectively,  and  his 
and   her  heirs,   executors,   and   administrators,  covenant, 
declare,  and  agree  with  and  to  the  said  parties  thereto  of 
the  second  part,  as  trustees  on  behalf  of  the  said  company, 
in  manner  expressed,  among  others,  in  the  several  clauses 
thereinafter  and  hereinafter  contained,  that  is  to  say,  that  a 
capital  of  600,000/1  be  raised  by  the  issue  of  60,000  shares 
of  10/.  each,  that  the  directors  might  proceed  and  carry  on 
the  business  of  the  said  company,  although  all  the  said 
60,000  shares  had  not  been  subscribed  for;  that  to  carry 
on  the  business  of  the  company,  it  should  be  lawful  for  the 
directors,  from  time  to  time,  as  they  might  deem  expe- 
dient, to  make  such  call  or  calls  on  the  shareholders  for  the 
payment  of  such  instalment  on  their  shares  in  the  capital  of 
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the  company,  beyond  any  call  or  calls  then  already  paid,  as 
the  directors  should,  from  time  to  time,  think  necessary, 
mitil  the  whole  thereof  should  be  paid,  and  which  instal- 
ment or  instalments,  each  and  every  of  the  parties  thereto, 
his  execators  and  administrators,  should  duly  pay  accord- 
ingly ;  provided  nevertheless^  that  no  more  than  IL  per  share 
should  be  called  for  at  any  one  time,  and  that  after  any 
calls  should  have  been  made,  twenty-one  days  at  least 
should  elapse  before  any  further  calls  should  be  made; 
that  none  of  the  shareholders  in  the  said  company  should 
in  any  way  interfere  or  intermeddle  in  the  afiairs  or  con- 
cerns thereoi^  except  so  fisur  as  they  might  be  authorized  so 
to  do  by  virtue  of  the  said  deed  of  settlement ;  that  the 
directors  should,  as  soon  as  conveniently  could  be,  after 
the  complete  registration  of  the  said  company,  cause  to  be 
satisfied  out  of  the  funds  of  the  said  company,  all  the  costs, 
charges,  and  demands  upon  the  said  company,  for  business 
already  done  on  account  of  the  said  company,  and  which 
on  the  day  of  the  date  of  the  said  deed  of  settlement  should 
remain  unsatisfied,  including  the  costs  and  charges  inci- 
dental to  the  formation  of  the  said  company,  and  the  costs 
and  expenses  of  and  relating  to  the  preparing  and  exe- 
cuting the  said  deed,  and  should  also  pay  or  cause  to  be 
paid  to  the  plaintiff  with  and  out  of  the  money  received 
from  the  first  calls  on  the  shares  of  the  said  company,  afler 
providing  thereout  a  sufficiency  to  meet  the  necessary  ex- 
penses of  the  said  company,  the  said  sum  of  15,0002.  in 
casL  Averment,  that  from  the  time  of  the  execution  of 
the  said  deed  of  settlement,  hitherto  no  calls  or  instalments 
on  the  shares  of  the  said  company  have  been  raised  or 
paid  to  or  received  by  the  said  company  or  by  any  persons 
on  their  account  sufficient  to  satisfy  the  necessary  expenses 
of  the  said  company,  according  to  the  true  intent  and 
meaning  of  the  said  deed  and  the  said  sum  of  15,000/L,  or 
any  part  thereof.  Verification.  Eighteenth  plea,  a  similar 
plea  to  the  second  count.  Twenty-first  plea,  that  the  said 
company  was  not  incorporated  by  any  charter  or  act  of 
Parliament,  nor  was  the  same  duly  and  lawfully  registered 
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and  incorporated  according  to  the  form  of  the  statute  in        1848. 
such  case  made  and  provided,  and  in  the  said  deed  and      pjlbrow 
articles  of  agreement  respectively  mentioned,  at  the  respec-  "• 

tive  times  of  the  making  of  the  said  deed  and  articles  of 
agreement  in  the  declaration  mentioned  or  either  of  them. 
Verification.  Twenty-second  plea,  that  the  said  company  was 
a  company,  requiring  a  certificate  of  complete  registration 
within  the  true  intent  and  meaning  of  the  said  act  of  Par* 
liament  in  the  declaration  firstly  above  mentioned,  and 
that  at  the  time  of  the  obtaining  a  certificate  of  complete 
registration  by  the  said  company,  the  said  company  was  not 
formed  by  a  deed  or  writing  under  the  hands  and  seals  of 
the  shareholders  therein  or  any  of  them,  in  pursuance  of 
the  provisions  of  the  statute  in  such  case  made  and  pro* 
vided,  and  in  the  said  declaration  firstly  above  mentioned^ 
nor  was  there  at  any  time  any  such  deed  of  settlement  of 
the  said  company  as  is  required  by  the  said  statute. 
Verification.  The  plaintiff  demurred  generally  to  the  third 
and  fourth  pleas,  and  specially  to  the  eighteenth,  twenty- 
first,  and  twenty-second  pleas.  To  the  eighth  plea  he 
replied  de  injuria,  to  which  replication  the  defendants 
demurred  specially. 

i^  Rcbinson^  for  the  plaintiff.  The  third  plea  sought 
to  shew  that  the  deed  on  which  the  plaintiff  declared 
was  void,  because  the  registration  and  incorporation 
of  the  company  had  been  obtained  by  fraud ;  that,  how- 
ever, could  afford  no  answer  to  an  action  on  a  contract 
subsequently  entered  into  by  the  company.  The  same 
observations  applied  to  the  fourth  plea.  [He  was  stopped 
by  the  Court  as  to  those  pleas.]  Next,  with  respect  to  the 
eighth  and  eighteenth  pleas.  There,  he  set  up  a  contract 
alleged  to  have  been  made  by  the  deed  forming  the  com- 
pany. The  previous  deed  could  not  control  the  subsequent 
one,  although  the  subsequent  deed  would  control  the  pre- 
vious one.  That  such  a  subsequent  agreement  would 
supersede  the  previous  one  was  the  result  of  the  case  of 
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Palmare  v.   CoJbum  (a).     Again,  those  pleas  alleged  that 
sufficient  money  for  the  stated  purposes  had  not  been  raised 
»•  by  the  calls  since  the  execution  of  the  deed.     It  was  quite 

consistent,  however,  with  these  allegations  that  sufficient 
amount  had  been  raised  at  the  time  that  the  deed  was 
executed,  and  might  at  that  moment  have  been  available  to 
the  company.  The  twenty-first  plea  stated  that  the  company 
was  not  incorporated  by  any  charter  or  act  of  Parliament,  nor 
was  it  duly  registered  according  to  the  statute.  The  plea, 
however,  did  not  shew  that  it  was  not  a  corporation  at  all, 
as,  to  be  a  good  plea  it  ought ;  but  merely  denied  incorpora- 
tion by  a  particular  mode.  It  was  quite  consistent  with  the 
allegations  in  the  plea,  that  it  was  a  foreign  corporation ; 
and  then  it  would  be  recognised  in  this  country  as  in  the 
cases  of  The  Dutch  West  Iniia  Company  v.  Van  Moses  (i), 
and  The  National  Bank  of  St.  Charles  v.  De  Bemales  (c). 
But  it  was  not  shewn  by  the  plea  that  the  company  was 
not  properly  incorporated.  It  merely  stated  that  the  com- 
pany was  "  not  duly  and  lawfully  registered.**  That  was 
in  &ct  a  proposition  of  law.  If  it  v^as  intended  to  deny 
the  incorporation  by  proper  registration,  the  defendant 
should  either  have  simply  traversed  the  registration,  or  have 
shewn  wherein  the  defect  in  point  of  fact  existed.  In 
Hume  V.  Liversedge  (cQ,  it  was  held  that  a  plea  of  no  proper 
affidavit  of  debt  having  been  filed,  was  bad.  So  in  Bans- 
ford  V.  Copeland  (e),  it  was  admitted,  in  argument,  that  a 
plea  that  certain  persons  were  illegally  associated,  would 
have  been  bad  on  special  demurrer.  Again,  in  Webb  v. 
James  (/),  it  was  held,  that  a  plea  alleging  that  a  rate  could 
not  be  legally  collected,  would  have  been  bad  on  special 
demurrer.  By  7  &  8  Vict.  c.  110,  s.  7,  a  variety  of  steps 
were  necessary  to  be  taken  in  order  to  constitute  a  perfect 

(a)  1  C.  M.  &  R.  65.  Dowl.  660. 

{h)  1  Stra.  612.  (e)  6  A.  &  E.  482 ;  S.  C.  1  N. 

(c)  Ry.  &  M.  190;  S.  C.  1  C.      &  P.  671. 

&  P.  569.  (/)  7  M.  &  W.  279;  S.  C.  9 

(rf)  1  Cr.  &  M.  332;  S.  C.  1      Dowl.  314. 
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registration.     If,  therefore,  the  registrar  were  guilty  of  any        1848. 
neglect,  however  minute,  in  registering  the  company,  the       pxlbrow 
contract  into  which  the   company   entered   subsequently      ^    «'• 
would,  according  to  this  plea,  be  avoided.     [Maule,  J. — So 
that  this  plea  negatives  that  the  company  is  absolutely  per- 
fect.    According  to  this  plea,  if  the  registration  was  done 
in  a  slovenly  manner,  that  would  be  sufficient  to  avoid  the 
contract]     But   that  could   not   be   correct,  because   the 
registrar  was  a  public  officer,  and  though  his  acts  might 
be  done  irregularly,  they  would  still  be  valid.     Thus,  in 
The  Company  of  Proprietors  of  the  Margate  Pier  v.  Hannam 
and  Others  (a),  it  was  held  that  the  acts  of  a  justice  of  the 
peace,  who  has  not  duly  qualified  are  not  absolutely  void; 
and,  therefore,  that  persons  seizing  goods  under  a  distress 
warrant,  signed  by  a  justice  who  had  not  taken  the  oaths 
at  the  general  sessions,  nor  delivered  in  the  certificate  re- 
quired, were  not  trespassers.     But  the  defendants  were  not 
in  a  situation  to  deny  the  registration  and  incorporation  of 
the  company,  because  the  registration  and  incorporation  of 
it  were  recited  in  the  deed  set  forth  in  the  declaration. 
They,  therefore,  were   estopped  from   such  a  denial,  as 
appeared  by  the  cases  of  Bowman  v.  Taylor  (J),  and  Hill 
V.    The  Manchester  and    Salford    Water-worhs  (c).     The 
twenty-second  plea  denied  that  the  company  was  a  corpo- 
ration at  all.     This,  however,  they  were  estopped  from 
denying  as  they  had  been  sued  and  had  appeared  as  a  cor- 
poration.    In  Brooke^s  Abr.  tit  "  Corporations  and  Capo" 
Cities^  pi.  28,  certain  members  of  the  corporation  of  Lom- 
bards of  London  appeared  to  a  praecipe  which  had  been 
directed  to  the  sheriffs,  describing  them  as  the  company  of 
Lombards,  London  merchants  from  Florence,  and  stated  that 
they  were  distrained  by  the  sheriffe  of  London  to  appear, 
and  they  prayed  that  their  appearance  might  be  recorded  as 
the  Lombards  of  London,  in  order  to  save  their  issues,  but 


(a)  3  B.  &  A.  266.  &  M.  264. 

(6)  2  A.  &  E.  278  ;  S.  C.  4  N.  (c)  2  B.  &  Ad.  544. 

VOL.    V.  N   N  D.    &   L. 
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1848.  not  as  the  company  of  Lombards,  &c. ;  but  the  Court 
PiLBRow  would  not  permit  this  to  be  done,  for  the  writ  must  be 
_   <'•  understood  to  be  airainst  the  corporation.     That  case  was 

PiLBROW.  1  ,      .  1  •  1 

an  authority  to  shew  that  being  sued  as  a  corporation,  they 
could  only  be  permitted  to  appear  as  a  corporation.  Here 
they  had  appeared  as  a  corporation,  and  could  not,  there- 
fore, deny  the  tact. 

BovUly  contriL     The  question  raised  by  the  third  and 
fourth  pleas  is,  whether  the  projector  of  a  company  can, 
by  his  own  fraudulent  contrivances  procure  a  quasi  cor- 
poration, and  then   seek  to   charge  other  persons  with 
liabilities  alleged  to  arise  out  of  such  corporation.     The 
third  plea  shewed  that  the  deed  of  settlement  was  void, 
and  the  7  &  8  Vict  c.  110,  s.  7,  shewed  that  the  deed 
of  settlement  was  the  instrument  under  which  the  funds  of 
the  company  were  to  be  raised.     I^  therefore,  that  deed 
was  void,  a  subsequent  deed  dealing  with  the  funds  raised 
under  the  void  deed,  must  be  void  also.     [fFilde^  C.  J. — 
But  the  plea  admits  that  funds  have  been  raised.]     It  does 
not,  therefore,  follow  that  the  plaintiff  is  to  be  paid  out  of 
funds  improperly  raised.     It  could  not  be  alleged  who  the 
party  was  on  whom  the  fraud  was  committed ;  at  least,  it 
could  not  be  alleged  that  it  was  committed  on  the  de- 
fendants, because  they  were  not  in  existence  at  that  time. 
[WUdey  C.  J. — It  appears  that  the  company  were  parties  to 
the  fraud.     Maule^  J. — Your  argument  proceeds  on  the 
ground,  that  this  deed  of  settlement  was  obtained  by  fraud 
and  therefore  is  void;  that  is  not  so.   Because  a  party  upon 
whom  fraud  is  practised  may  avoid  the  deed,  the  party  who 
practises  the  fraud  cannot  therefore  avoid  it.     Here,  the 
company  were  parties  to  the  alleged  fraud.]     The  present 
contract  could  not  differ  from  any  other  which  was  obtained 
by  fraud.     Then  as  to  the  eighth  and  eighteenth  pleas. 
They,  in  effect,  alleged  that  by  the  first  deed,  the  plaintiff 
was  to  be  paid  out  of  a  particular  fund.     The  second  was 
executed  in  order  to  carry  out  that  intention.     If  that  was 
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the  object  of  the  second  deed,  then  there  was  nothing  to        1848. 
shew  that  the  plaintiff  would  be  entitled  to  recover  anj- 
thingy  until  the  expenses  mentioned  in  the  plea  had  been 
paid.     [WUde^  C.  J. — The  deed  on  which  the  plaintiff  has 
declared  is  a  sort  of  guarantee  that  the  first  calls  shall  be 
sufficient     There  b  no  objection  to  the  parties  modifying 
the  original  deed  of  settlement  by  a  subsequent  deed.] 
Next  as  to  the  twenty-first  and  twenty««econd  pleas,  it  was 
contended  that  the  defendants  were  estopped  firom  denying 
the  existence  of  the  company  in  consequence  of  the  recital 
of  the  deed.    But  in  order  that  an  estoppel  should  operate^ 
it  must  be  precise.     The  recital  was  that  the  company  had 
been  '<  registered  and  incorporated  after  a  deed  of  settle^ 
ment  had  been  executed,''  &c.     The  plea,  however,  intro-* 
duced  the  words  **  duly  and  lawfully."    The  words,  there- 
fore, of  the  recital  and  the  plea  not  being  precisely  the 
same,  there  was  no  estoppel     With  respect  to  the  aigu*- 
ment,  that  there  was  nothing  to  shew  that  the  corporation 
in  question  was  not  a  foreign  corporation,  that  could  not 
avail,  because  the  recital  shewed  it  to  be  a  corporation 
created  under  the  7  &  8  Vict  c  110.     [Crugwell^  J. — But 
the  plea  professes  to  deny  any  incorporation  whatsoever.] 
Next,  with  regard  to  the  objection,  that  the  pleas  sought  to 
put  in  issue  matters  of  law  in  contravention  of  the  rule  in 
The  AliHft  of  Strata  MarcelUCt  case  (a>     The  words  ''  duly 
and  lawfully"  had  not  the  effect  attributed  to  them.    By  the 
addition  of  them,  the  allegation  was  no  more  than  if  it  had 
consisted  of  a  simple  denial  of  the  registration  and  incor- 
poration.   If  these  words  were  to  be  considered  as  referring 
matter  of  law  to  the  jury,  it  would  be  difficult  to  frame  a 
plea  under  such  circumstances  free  from  the  objection.  The 
case  was  similar  to  that  of  an  action  for  the  infringement 
o(  a  patent,  where  the  plea  was  that  the  specification  was 
not  ^*  duly"  enrolled ;  or  to  the  case  of  an  action  on  an  an- 
nuity deed  with  the  plea  that  the  memorial  was  not  ''duly'' 

(a)  9  Rep.  24. 

N  N  2 
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1848.  enrolled.  In  both  those  cases,  the  word  "duly"  would  not 
pJJ]J^Q^  vitiate  the  plea.  It  would  appear  from  Muntz  v.  Foster  (a), 
which  was  an  action  for  infringing  a  patent,  that  the  proper 
form  denying  the  enrolment  of  a  specification  was  by  alleging 
that  the  specification  was  not  "duly"  enrolled.  There, 
whether  the  enrolment  was  proper  or  not  was  of  course  a 
matter  of  law,  yet  there  was  no  objection  to  such  a  plea. 
It  was,  no  doubt,  a  mixed  question  of  law  and  fact  which 
this  plea  raised,  that  however  was  no  ground  of  objection. 
[Maule^  J. — Your  argument  is,  diat  because  some  issues  in 
fiM^t  may  involve  matter  of  law,  that  therefore  you  may 
refer  an  issue  in  law  to  the  jury.  The  effect  of  the  plea  is, 
that  there  was  a  registration,  but  it  was  not  a  due  one. 
WUde^  C.  J. — You  point  the  traverse  directly  to  the 
matter  of  law.]  The  twenty-second  plea  was  not  open  to 
this  objection,  as  that  merely  denied  that  at  the  time  of 
obtaining  the  certificate  of  registration,  the  company,  was 
formed  by  a  deed  in  pursuance  of  the  provisions  of  the 
statute.  But  £EJling  back  upon  the  plaintiff's  declaration, 
the  breach  alleged  in  the  second  count  was  bad.  Raising 
the  money  by  instalments  to  pay  the  15,0002.  was  a  condi- 
tion precedent  to  the  liability  of  the  company  to  pay  iu 
It  could  never  be  intended  by  the  parties  that  whether  the 
funds  arising  fi*om  the  calls  were  sufficient  or  not,  the 
plaintiff  was  to  be  paid;  Pontet  v.  The  Basingstoke  Canal 
Company  {b).  There  was  no  covenant  here  to  nuse  the 
funds  by  means  of  the  calls  for  the  purpose  of  paying  the 
plaintiff.  None  being  expressed  to  that  effect,  none  could 
be  implied,  covenants  relating  to  the  mode  of  payment 
having  been  introduced  into  the  deed ;  AspcUn  v.  Austin  (c); 
Dunn  V.  Sayles  (d) ;  GwiUim  v.  Darnell  (e),  [Maule,  J. — In 
this  covenant  the  words  are  "money  raised,"  and  not 
money  "to  be  raised."]     In  policies,  where  the  assured 

(a)  6  M.  &  G.  734;   S  C.  7         (c)  6  Q.  B.  671;  S.  C.  1  D. 
Scott,  N.  R.  471 ;  Ante,  vol.  1,  &  M.  515. 
p.  737.  C<0  5  Q.  B.  685 ;    S.  C.  1  D. 

(b)  3  Bing.  N.  C.  433  ;  S.  C.  &  M.  579. 
4  Scott,  182.  ie)  2  C,  M.  &  R.  61. 
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was  to  be  paid  out  of  the  funds  of  the  association,  it  was       1848. 
always  necessary  to  aver  that  the  association  had  funds.      Pilbrow 
As  in  Andrews  v.  EUUon  and  Others  {a\  similar  stipulations      pi^^o^ 
were  introduced  in  deeds  with  companies  of  this  nature 
that  payment  should  only  be  made  out  of  the  funds.     The 
deed  did  not  even  shew  that  powers  were  conferred  on  the 
company  to  raise  the  money*     No  breach  of  any  covenant 
corresponding  with  the  covenants  in  the  deed  was  here 
alleged 

F.  Robinson^  in  reply.  With  respect  to  the  argument  used 
in  support  of  the  twenty-first  and  twenty-second  pleas  that 
the  registration  was  informal,  section  25  of  the  7  &  8  Vict 
c  110,  afibrded  a  complete  answer  to  it  By  that  section, 
it  was  provided,  that  on  complete  registration  and  a  certifi- 
cate being  given  by  the  registrar  of  joint  stock  companies, 
the  company  should  be  incorporated  firom  the  date  of  the 
certificate  by  the  name  of  the  company  set  forth  in  the 
deed  of  settlement  It  might  happen  that  the  Registrar 
General,  before  the  granting  the  certificate,  had  not  as- 
certained that  all  the  formalities  of  the  statute  had  been 
complied  with.  But  those  defects  were  cured  by  the  grant 
of  the  certificate.  In  such  cases  the  rule,  ^*  quod  fieri  non 
debet,  iactum  valeat,**  applied.  With  respect  to  the  cases 
which  had  been  cited  for  the  purpose  of  shewing  that  the 
pleas  did  not  contravene  the  rule  of  pleading  which  pro- 
hibits matters  of  law  from  being  referred  to  a  jury,  they 
were  clearly  distinguishable  firom  the  present,  as  the  ques- 
tion of  law  was  distinctly  raised  by  the  twenty-second  and 
twenty-third  pleas.  With  respect  to  the  sufiiciency  of  the 
breach  assigned  in  the  second  count  in  the  declaration, 
there  could  be  no  doubt  that  it  was  well  assigned.  In 
cases  of  this  sort,  the  intention  of  the  parties  was  to  be 
considered ;  and  it  would  be  found  on  examining  the  cases 
cited,  that  they  depended  on  the  particular  terms  of  the 

(a)  6  Moore,  199. 
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contract  into  which  the  parties  had  entered  Here,  it  was 
evident  that  the  parties  intended  that  the  plaintiff  should 
be  paid  oat  of  the  fiinds  which  were  at  that  time  in  the 
company's  hands  arising  from  the  payment  of  calls.  The 
cases  of  Otway  v.  HMips  {a) ;  7%^  Duke  of  St.  Albans  ▼. 
JSUis  (b),  and  Lard  Shrewsbury  v.  Gould  (c),  were  autho- 
rities to  shew  that  where  the  intention  of  the  parties  could 
be  collected  from  the  language  of  the  instrument  taken 
together,  effect  was  to  be  given  to  it  In  the  last  case, 
where  a  lessee  covenanted  that  he  would  at  all  times  and 
seasons  of  burning  lime,  supply  the  lessor  and  his  tenants 
¥rith  lime  at  a  stipulated  price  for  the  improvement  of  their 
lands  and  the  repiur  of  their  houses;  this  was  held  to  be 
an  implied  covenant,  that  he  would  bum  lime  at  all  such 
seasons;  and  therefore  that  it  was  not  a  good  defence  to 
plead  that  there  was  no  lime  burned  on  the  premises,  out 
of  which  the  lessor  could  be  supplied.  The  covenant  here 
clearly  shewed  a  duty  to  pay  the  money  out  of  the  fund 
raised  by  the  payment  of  calls.  On  that  duty,  the  plaintiff 
declared,  and  a  breach  of  that  duty  was  the  one  assigned. 

Wilde,  C.  J. — The  objections  to  the  declaration  cannot 
prevail,  and  the  pleas  are  bad.  The  second  count,  which 
is  the  count  objected  to,  sets  out  certain  articles  of  agree- 
ment, by  which  the  plaintiff  had  undertaken  to  sell  abso- 
lutely to  the  defendants  certain  patents,  and  to  give  them 
the  benefit  of  any  improvements  that  might  be  made ;  and 
it  was  agreed  that  this  contract  should  be  executed  when 
an  act  of  Parliament  could  be  procured  for  the  purpose ; 
and  that  in  the  meantime  an  exclusive  license  to  use  the 
patents  should  be  granted  to  the  defendants:  so  that  the 
plaintiff  had  parted  with  all  his  beneficial  interest  in  the 
patents  to  the  defendants.  It  then  proceeds  to  set  forth  a 
covenant  that  the  sum  of  15,000/L  should  be  paid  to  the 
plaintiff  as  soon  as  conveniently  could  be  done,  out  of 

(a)  2  Mod.  266.  (c)  2  B.  &  A.  487. 

(6)  16  East,  352. 
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money  raised  by  the   first  instalment  of  calls  upon   the        1848. 
shareholders  of  the  company.     The  question  is,  whether       Pilmow 
the  company  were  absolutely  bound  to  pay  15,00021,  or  «'• 

whether  it  was  a  covenant  subject  to  the  liability  of  the 
money  being  raised,  and  only  to  attach  if  it  were  raised. 
The  words  of  the  covenant  are  to  pay  '^  out  of  the  money 
raised."  Does  that  mean  money  to  be  raised,  or  money 
already  raised?  There  are  expressions  used  consistent 
with  the  fiict  of  the  money  being  actually  in  hand,  and 
there  is  an  absence  of  contrary  expressions.  No  time  is 
fixed  for  raising  the  money,  and  no  power  to  raise  it,  shewn. 
If  the  money  were  to  be  raised  at  some  future  time,  the 
agreement,  one  would  expect,  would  shew  when,  and  how, 
and  by  whom,  it  was  to  be  raised.  Probably,  the  plaintiff 
would  not  so  readily  have  parted  with  his  property,  unless 
there  had  been  a  fund  in  hand  out  of  which  he  might  be  paid. 
But  suppose  it  to  be  otherwise,  there  is  still  no  reasonable 
doubt  of  what  the  covenant  imported.  The  case  of  Oiway 
V.  Holdipsy  is  in  point  In  the  present  case,  the  declaration 
shews  an  obligation  to  pay,  with  a  breach  that  the  de- 
fendants did  not  pay ;  and  that  breach  is  introduced  by  an 
allegation  that  ^'  they  could  and  might  have  raised  the 
money,  and  that  a  reasonable  time  within  which  they  could 
have  done  it,  has  elapsed."  That  is,  again,  consistent  with 
the  money  having  been  raised  at  the  time  of  making  the 
agreement;  but  suppose  it  was  not  then  raised,  a  default 
after  a  reasonable  time  has  elapsed,  is  shewn,  and  they  are 
liable  for  a  breach  of  the  obligation.  Every  deed  must  be 
construed  with  reference  to  the  intent  of  the  parties  to  be 
collected  firom  the  deed  itself.  This  is  a  covenant  to  pay  out 
of  the  money  raised  by  calls,  becoming  an  absolute  covenant 
to  pay,  by  neglect  to  raise  money  by  calls.  All  the  pleas  but 
the  twenty>first  and  twenty-second  were  disposed  of  during 
the  argument  The  answer  to  these  two  is  complete.  The 
declaration  shews  a  recital  in  the  deed  that  the  company 
was  registered  and  incori)orated.  If  by  the  twenty-first 
pica  a  denial  of  the  registration  in  fact  is  meant,  the  com- 
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1848.        pany  are  estopped  by  the  deed;  if  a  denial  of  the  fiswt  of 
^'^"■^^'"^     remstration  be  not  meant,  then  the  words  "  duly  and  law- 

PlLBROW  ^  '  ... 

V'  fully"  are  used  to  put  matter  of  law  in  issue  for  the  jury, 

PiLB&OW* 

and  the  plea  is  bad  upon  that  ground.  The  cases  referred 
to  only  illustrate  this,  that  where  it  is  intended  to  put  a 
fact  in  issue,  that  may  be  done,  although  incidentally  some 
matter  of  law  may  happen  to  be  necessarily  involved. 
There  is  the  same  objection  to  the  twenty-second  plea.  K 
there  were  not  these  objections,  the  pleas  are,  at  all  events, 
very  ambiguous,  as  it  cannot  be  seen  whether  they  mean  to 
deny  the  facts  absolutely,  or  to  call  in  question  some 
matters  connected  with  the  facts. 

Maule,  J. — The  declaration  appears  to  me  to  be  suffi« 
cient.  The  second  count  in  effect  states  a  sale  by  the 
'  plaintiff  to  the  defendants  of  his  patent  right  for  15,000/L 
Then  comes  the  covenant  to  pay.  It  is  insisted  that  there 
is  no  covenant  to  raise  money  by  calls.  I  agree  with  that, 
and  I  think  there  is  no  breach  of  duty  if  the  company  do 
not  make  calls.  The  impression  on  my  mind  is,  that  the 
declaration  shews  a  simple  covenant  to  pay — it  points  out 
a  fund  out  of  which  payment  is  to  be  made,  but  it  is  not  a 
condition  precedent  that  such  a  fund  should  furnish  the 
means  of  payment.  It  is,  after  all,  the  business  of  the  de- 
fendants to  get  in  the  instalments.  Putting  it,  however,  at 
the  highest,  it  is  a  covenant  to  pay,  provided  the  company 
shall  be  in  receipt  of  money  arising  from  calls.  Then  the 
case  of  Otway  v.  Holdips  (a),  is  an  authority  that  for  per- 
formance of  a  condition  you  may  substitute  an  allegation, 
shewing  that  the  parties  could  have  performed  it  and 
would  not.  The  twenty-first  and  twenty-second  pleas  seem 
to  me  to  be  unquestionably  bad.  They  expressly  or  im- 
pliedly admit  that  the  company  had  a  certificate  of  regis- 
tration. The  act  puts  a  certificate,  upon  the  footing  of  a 
patent  creating  a  corporation,  confirmed  by  Parliament. 

(a)  2  Mod.  26(5. 
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Upon  a  certificate  issued  in  regular  form,  the  company        1848. 
becomes   an   indisputable   corporation.      The    pleas   say      Pjlbbow 
nothing  to  controvert  the  effect  of  the  certificate.  Pnlkow. 

Cresswell,  J. — ^The  point  on  the  declaration  is  the 
simplest  possible.  The  covenant  is  to  pay  out  of  money 
raised  by  calls ;  the  breach  is  that  they  have  not  paid  out 
of  money  raised  by  calls,  or  in  any  other  way.  Then 
come  the  words  "  as  soon  as  conveniently  may  be ;"  a  con- 
venient time  has  surely  eliapsed,  when  they  have  had  the 
opportunity  to  raise  money  and  have  not  raised  it 

Williams,  J.,  concurred. 

Judgment  for  the  Plaintiff. 


BoozEY  V,  Tolkien. 

rr  ILLES  shewed  cause  against  a  rule  nisi  obtained  by  a  deoUvadon 
Bylesy  Serjt,  to  rescind  an  order  of  Flatty  B.,  by  which  j^fS^^^Imt 
he  ordered  the  plaintiff  to  elect  to  strike  out  the  third  ofa«>pjnright 

^  ^  ^  ooDtained 

or  the  first  and  second  counts  contained  in  the  declara-  three  coants; 

tion;  and  requiring  the  defendant  to  shew  cause  why,  in  second  founded 

the  alternative,  the  third  count  should  not  be  restored,  ^idt^cfis^ 

strikinir  out  the  causes  of  complaint,  if  any,  common  to  wd  the  third 

11     1  rrw        1  •  •  on  the  common 

all  three  counts.     The  three  counts  in  question  were  as  law ;  the  copj- 

/»  11  rifht  beinff 

follows  :—  t£  same  in 

First,  that  before  and  at  the  time  of  the  committing  of  ^^rt*^**^ 
the  grievances  by  the  defendant  hereinafter  mentioned,  pelledthe 

.  •  1  1  1   plaintiff  to 

the  plaintiff  was,  and  fi-om  thence  hitherto  has  been,  and  make  his  elec- 

still  is,  the  proprietor  of  the  copyright  of  and  in  a  certain  |he°twolrrt 

book,   to   wit,   a  musical   composition,   called   "  Tutto  h  2?"^**  "^ 

sciolto,  e  di  funesto;  Scena  cd  aria  nell'  opera.  La  Son-  the  cause  of 

nambula,  del  M.  Bellini;''  and  also  of  the  copyright  of  and  tained'in  the 

last  count, 
might  be  given 
in  e?idencc  under  either  of  the  former. 
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1848.        in  a  certaiD  other  book,  being  a  musical  composition,  called 
^^"^^^^^     "  Tutto  6  gioja,  tutto  e  festa ;  Cayatina  nell'  opera.  La 
«•  Sonnambula,  del  M.  Bellini  f  which  said  several  books  had 

been  and  were,  and  each  of  them  had  been  and  was  first 
printed  and  pablished  in  that  part  of  the  United  Eangdom 
of  Great  Britain  and  Ireland  called  England ;  and  which 
said  several  books  had  been  and  were,  and  each  of  them 
had  been  and  was  first  published  within  twenty-eight  years 
last  past;  and  which  said  copyrights,  and  each  and  every 
of  them  were  subsisting  at  the  several  times  of  the  com- 
mitting by  the  defendant  of  the  grievances  hereinafter 
mentioned ;  yet  the  defendant,  well  knowing  the  premises, 
but  contriving,  and  wrongfully  and  unjustly  intending  to 
injure  the  plaintiff,  and  to  deprive  him  of  the  gains,  profits, 
emoluments,  and  advantages,  which  he  might  and  other- 
wise would  have  derived  and  acquired  from  his  said  books» 
and  each  and  every  of  them ;  and  also  to  deprive  him  of  the 
benefit  of  his  said  respective  copyrights  therein,  and  each 
and  every  of  them ;  heretofore  and  after  the  passing  of  a 
certain  act  of  Parliament,  made  and  passed  in  the  session 
of  Parliament,  holden  in  the  fifth  and  sixth  years  of  the 
reign  of  her  present  Majesty,  intituled  "  An  Act  to  amend 
the  Law  of  Copyright,**  and  within  twelve  calendar  months 
next  before  the  commencement  of  this  suit,  to  wit,  on  the 
first  day  of  January,  1847,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  this 
suit,  wrongfully  and  injuriously,  and  without  the  consent 
in  writing  of  the  plaintiff,  so  being  the  proprietor  of  the 
said  copyrights,  and  each  and  every  of  them  as  aforesaid, 
did,  in  a  certain  part  of  the  British  dominions,  to  wit,  in 
that  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  called  England,  unlawfully  print  and  cause  to  be 
printed  for  sale,  divers,  to  wit,  20,000  copies  of  each  of  the 
said  books ;  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  &c.  &c. 

The  second  count  stated,  that  the  defendant  further  con- 
triving and  intending  as  aforesaid,  heretofore,  and  witliin 


HILARY   TERM,    11   VICT.  551 

twelve  calendar  months  next  before  the  commencement  of  1848. 
this  suit,  to  wity  on  the  several  days  and  times  aforesaid, 
did  wrongfully  and  unjustly,  and  without  the  consent  in 
writing  of  the  plaintiff,  so  being  the  proprietor  of  the  said 
copyright,  and  each  and  every  of  them  as  aforesaid,  in  that 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
called  England,  unlawfully  sell  and  cause  to  be  sold,  divers, 
to  wit,  20,000  copies  of  each  of  the  said  books ;  and  unlaw- 
fully publish  and  cause  to  be  publbhed,  divers,  to  wit, 
20,000  other  copies  of  each  of  the  said  books;  and  unlaw- 
fidly  expose  to  sale  and  hire,  and  cause  to  be  exposed  to 
sale  and  hire,  divers,  to  ¥rit,  20,000  other  copies  of  each  of 
the  said  books;  and  unlawfully  had  in  his  possession  for 
sale  and  hire,  divers,  to  wit,  20,000  other  copies  of  each  of 
the  said  books;  then  on  those  days  and  times  aforesaid, 
well  knowing  the  said  copies  of  each  and  every  of  them  to 
have  been  unlawfully  printed ;  contrary  to  the  form  of  the 
said  statute,  &c.  &c. 

The  third  count  stated,  that  the  defendant  further  con- 
triving and  intending  as  aforesaid,  heretofore,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  several  days 
and  times  aforesaid,  did  unlawfully  and  unjustly,  and  with- 
out the  consent  of  the  plaintiff,  so  being  the  proprietor  of 
the  said  copyrights,  and  each  and  every  of  them,  in  that 
part  of  the  United  ELingdom  of  Great  Britain  and  Ireland 
called  England,  unlawfully  print  and  cause  to  be  printed, 
for  sale  and  hire,  divers,  to  wit,  20,000  other  copies  of  each 
of  the  said  books;  and  unlawfully  sell,  divers,  to  wit,  20,000 
other  copies  of  each  of  the  said  books;  and  unlawfully 
publish  and  cause  to  be  published,  divers,  to  wit,  20,000 
other  copies  of  each  of  the  said  books;  and  unlawfully  ex- 
pose to  sale,  divers,  to  wit,  20,000  other  copies  of  each  of 
the  sidd  books.  By  means  of  the  committing  of  which  said 
grievances  by  the  defendant,  the  plaintiff  hath  been  and  is 
greatly  injured  and  damnified;  and  thereby  the  plaintiff 
has  been  hindered  and  prevented  from  selling,  divers,  to 
wit,  50,000  copies  of  each  of  his  said  books ;  and  hb  said 
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1848.       copyrights,  and  each  and  every  of  them  have  been  and  are 
^^^^^    greatly  injured  and  damnified ;  to  the  plaintiff's  damage  of 
«•  5fiO0L,  &a 

TOLUEN. 

WUles*  On  examining  these  counts,  it  would  be  per- 
oeiyed,  that  the  only  distinction  between  the  two  first  counts 
and  the  third  was,  that  the  latter  did  not  conclude  **  contra 
formam  statutL"  The  rule  of  pleading,  Reg.  Gen.,  Hilary 
Term,  4  Wm.  4,  Pt.  II.  r.  5,  prohibited  a  plaintiff  firom 
having  two  counts  upon  the  same  subject-matter  of  com- 
plaint Here,  there  was  no  difference  between  the  subject- 
matter  of  complaint  in  all  the  three  counts.  The  mere  intro- 
duction of  a  conclusion  '*  contra  formam  statuti,"  could  not 
make  the  subject-matter  of  complaint  different  Unless  it 
could  be  said  that  the  plaintiff  set  up  a  statutory  right  as 
distinguished  fi'om  a  common  law  right,  the  plaintiff  had 
no  ground  of  complaint  which  would  sustain  the  last  count 

Bylesy  Serjt,  in  support  of  the  rule.  Antecedent  to  the 
statute  of  the  5  &  6  Vict  c.  45,  the  pkdntiff  would  be  en- 
titled to  recover,  if  he  could  prove  that  the  pirated  works 
had  been  sold,  but  under  that  statute  it  was  requisite  to 
prove  an  unlawful  printing  of  the  works.  The  first  and 
second  counts  in  the  present  declaration  were  founded  on 
the  statute  5  &  6  Vict.  c.  45,  s.  15,  but  the  third  count 
was  founded  on  the  common  law.  The  same  cause  of 
complaint  could  not  be  g^ven  in  evidence  therefore  under 
the  two  first,  and  under  the  third  counts.  [He  referred  to 
Lee  V.  Clarke  (a) ;  Wells  v.  Iggtdden  (J),  and  Fife  v.  Bous- 
field  (c)].  With  respect  to  the  objection,  that  a  portion  of 
the  complaint  contained  in  one  count  was  also  contained 
in  another,  that  was  no  ground  for  putting  the  plaintiff 
to  his  election.  In  the  case  of  Vaughan  v.  Glenn  and 
Another  (rf),   the  Court  of  Exchequer  were   of  opinion, 

(fl)  2  East,  333.  (c)  6  Q.   B.   100 ;  S.  C.  ante, 

(b)  3  B.  &  C.  186;  S.  C.  5  D.     vol.  2,  p.  281. 
&  R.  13.  (if)  5  M.  &  W.  577. 
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that  although  one  of  the  counts  contained  a  portion  of  the        1848. 
complaint  to  be  found  in  another  count,  the  plaintiff  was       boozby 

still  entitled  to  retain  both.     [Cressu>elL  J.— This  distino      ^  •• 

^       .  Tolkien. 

tion  exists  between  the  case  last  cited  and  the  one  before 
the  Court  In  that,  the  plaintiff  disclosed  two  different 
contracts  in  the  counts,  and  consequently,  one  count  could 
not  have  been  applicable  to  both ;  while  here,  if  the  plain- 
tiff should  fail  on  the  statutable  cause  of  complaint,  he  may 
rely  on  his  common  law  right] 

Cur.  adv.  vtdL 

Wilde,  C.  J. — The  Court  have  considered  this  case, 
and  are  of  opinion  that  the  decision  of  the  learned  Baron, 
who  made  the  order  was  correct ;  and,  therefore,  that  the 
plaintiff  can  only  be  permitted  to  retain  the  two  first  counts 
or  the  last  count  contained  in  the  declaration.  Whatever 
b  included  in  the  last  count,  he  may  give  in  evidence 
under  the  two  first  The  present  rule  must,  therefore,  be 
dischaiged. 

Rule  dischaiged* 
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GiNQEB  V.   PtCBOFT. 

JL  HIS  was  a  rule  calling  upon  the  pldntiff  to  shew  cause 
why  the  trial  and  verdict  given  in  the  above  cause^  and  all 
subsequent  proceedings,  should  not  be  set  aside  for  irre- 
gularity, with  costs. 

It  appeared  upon  the  affidavits,  that  issue  was  joined  in 
the  above  cause  on  the  17th  of  November,  1847,  and 
notice  of  trial  given  for  the  sittings  after  Michaelmas  Terra. 
That  upon  the  application  of  the  defendant  to  a  Judge  at 
Chambers,  the  trial  was  postponed  until  the  sittings  after 
Hilary  Term,  1848,  on  condition  that  the  defendant  should 
bring  in  a  certain  sum  of  money  by  a  certain  time.  He 
did  not  do  so,  but  obtained  another  order  for  further  time, 
but  never  brought  in  the  money.  On  the  22nd  of  January, 
1 848,  the  plaintiff  set  the  cause  down  for  trial,  but  without 
giving  any  fresh  notice.     The  cause  was  not  reached,  but 
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was  made  a  remanet  to  the  sittings  in  the  present  Easter 
Term,  which  commenced  on  the  17  th  of  April.  On  the 
8th  of  April,  the  plaintiff  gave  a  notice  of  trial  in  the  »• 

following  form :  '^  Take  notice  of  trial  m  this  cause  for  the 
first  sitting  in  next  Easter  Term  to  be  holden  in  West- 
minster Hall,  in  the  county  of  Middlesex ;  the  same  having 
been  made  a  remanet  from  last  Hilary  Term.''  The  cause 
was  tried  as  an  undefended  one,  and  a  verdict  returned  for 
the  plaintiff.  The  present  rule  was  then  obtained,  on  the 
ground  that  as  there  was  no  notice  of  trial  for  the  sittings 
after  Hilary  Term,  the  notice  for  the  sittings  in  Easter 
Term  being  merely  a  notice  of  continuance,  was  a  void 
notice,  and  could  not  act  as  an  original  notice ;  and  that 
even  if  it  could,  it  was  bad,  as  being  g^ven  after  the  cause 
was  set  down  for  trial. 

Addison  shewed  cause.  It  was  not  thought  necessary  to 
give  a  notice  of  trial  for  the  sittings  afl;er  Hilary  Term,  as 
that  time  was  appointed  by  the  Judge's  order  (a).  But 
even  if  it  were  necessary,  the  notice  given  on  the  8th  of 
April  was  good  as  a  new  notice ;  and  the  case  of  Tyte  v. 
Steventan  {b)  shews  that  a  continuance  of  a  void  notice  of 
trial  may  operate  as  a  new  notice,  if  given  within  the 
regular  time ;  as  was  the  case  here.  Mr.  Justice  Blackstone 
there  says,  '^  There  is  no  settled  precise  form  of  notice 
required.  Sufficient,  if  it  apprizes  the  defendant  with  cer- 
tainty, that  the  plaintiff  means  to  proceed  to  trial.  It  is 
indifferent,  whether  he  says  I  renew  or  I  continue  the 
former  notice,  provided  there  be  sufficient  time  according 
to  the  rules  of  the  Court^  It  is  said,  however,  that  the 
notice  of  trial  must  be  given  before  the  cause  is  set  down 
for  trial,  and  that  a  notice  subsequently  given  is  invalid. 
But  no  authority  can  be  cited  in  support  of  this  position, 
and  the  practice  is  unquestionably  the  other  way. 

(a)  See  EUis  v.  TnuUr,  2  W.      Boyes   v.   Twist,    Barnes,   292 ; 
Bl.  798.  Ranger  v.  Eligh,  5  DowL  236  i 

(h)  2  W.  Bl.  1298.    See  also      FeU  v.  Tyne,  ibid.  p.  246. 
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1848.  Pickerimfff  in  support  of  the  rale.     It  is  sobmitted  that 

^^'^  it  was  necessary  that  a  notice  of  trial  should  be  given  fat 

V*  the  sittings  after  Hilary  Term,  notwithstanding  that  that 

time  was  named  in  the  Judge's  order;  UUis  v.  Truskr(a); 
Jacks  y.  Mayer  (b).  That  not  being  done,  the  notice 
relied  on  could  not  operate  as  a  continuance ;  and,  as  an 
original  notice,  it  was  invalid,  not  having  been  given  till 
after  the  cause  was  set  down  for  trial  [Cokridffey  J. — 
Have  yon  any  authori^  for  the  latter  proposition  ?]  No, 
but  it  is  apprehended  that  the  plainti£F  has  no  right  to  enter 
the  cause  before  he  has  given  notice  of  trial.  The  marshal 
only  receives  the  record  on  the  supposition  that  notice  of 
trial  has  been  previously  gpiven;  for  otherwise  the  Court 
might  be  occupied  in  tiying  causes,  the  verdicts  in  which 
might  afterwards  be  set  aside  for  want  of  notice. 

Cur.  adv.  vulL 

CoLSBiDGB,  J. — This  was  a  rule  for  setting  aside  a 
verdict  for  irregularity ;  and  the  ground  in  effect  was,  that 
the  cause  had  been  set  down  for  trial  originally,  without 
notice  of  trial  previously  ^ven.  It  was  set  down  in  Hilary 
Term  for  the  last  sittings,  and  made  a  remanet  to  the 
sittings  in  Easter  Term. 

In  due  time  before  those  sittings,  notice  of  trial  was 
given,  in  which  were  inserted  the  words  ^^the  same  (i.  e. 
the  cause)  having  been  made  a  remanet ;"  so  that  it  did  not 
purport  to  be  an  original  notice. 

This  objection  was  not  much  insisted  on,  nor  does  it 
appear  to  me  of  any  weight  The  case  of  Tyte  v.  Steven^ 
tan  (c)  cited  by  Mr.  Addison^  is  a  satisfactory  authority  that 
the  form  of  a  notice  of  trial  is  immaterial,  if  it  be  delivered 
in  time,  and  clearly  and  unquestionably  informs  the  defend- 
ant that  the  plaintiff  intends  to  proceed  to  trial  at  a  certain 
specified  time.     There  the  notice,  purporting  to  be  a  con- 

(a)  2  W.  Bl.  798.  herd  v.  Butler,  I  D.  &  R.  15. 

(b)  8  T.  R.  245 ;  S.  P.  Shejh-  (c)  2  W.  Bl.  1298. 
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tinuance  only  of  a  former  notice,  was  held  to  be  good  as 
an  original  notice. 

But  it  was  said  that  no  cause  can  be  properly  set  down 
until  notice  of  trial  of  such  cause  has  been  given.  No 
authority  was  cited  for  this :  the  two  cases  cited  of  Jcu:ks 
V.  Mayer^  and  EUis  v.  Trusler^  do  not  apply,  nor  do  I 
find  such  a  rule  laid  down  anywhere  in  the  books  of  prac^ 
tice.  Certainly,  in  far  the  greater  number  of  instances, 
notice  of  trial  is  in  Act  given  before  setting  down,  because, 
in  far  the  greater  number  of  instances,  it  is  indorsed  on 
the  issue  delivered :  but  this  is  not  necessary,  nor  does  the 
marshal  inquire,  whether  notice  has  been  given  or  not, 
before  he  receives  the  record.  Looking  at  the  principle 
on  which  notice  is  required,  I  cannot  see  the  necessity  for 
holding  the  rule  so  strict.  I,  therefore,  discharge  this  rule, 
and  as  it  was  an  experimental  motion  on  the  point  of 
irregularity,  with  costs. 

Rule  discharged,  with  costs. 
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OiNOBE 

Pycropt. 


Mutter  and  Another  v.  Foulkes. 

•3%  A.  RUSSELL  moved  for  a  distringas  to  compel  an  Hie  defendant 

appearance.     The  affidavit  stated  that  the  defendant  was  a  ^  l^ooi^ 

lunatic,  and  that  the  calls  had  been  made  at  the  lunatic  ^JSJ^i^ 

asylum,  of  which  he  was  an  inmate.     That  oii  one  occasion  and  the  party, 

the  proprietor  of  the  asylum  had  been  seen,  on  another  his  to  gerre  him 

wife,  and  on  a  third  occasion  his  daughter;  that  the  answer  ^m^^^^ 

(riven  in  reply  to  deponent's  request  to  see  the  defendant,  ^^  ^}^  o" 

o  r  ./  r  ^      T  ^  sereral  occa- 

was  the  same  on  each  occasion,  namely,  ^^  that  it  was  con-*  nons,  by  the 
trary  to  the  rules  of  the  establishment  that  he  could  be  Siewylum, 

and  by  his 
wife  and 
daughter,  that  it  was  agamtt  the  rules  of  the  establishment  that  th^  lunatit  could  be  seen.  The 


the  asylum. 
VOL.  V. 


O  O 
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seen.*'  On  the  last  occasion,  a  copy  of  the  writ  of  summons 
was  left  with  the  daughter  of  the  proprietor.  According 
to  the  case  of  Banfield  v.  Darell  (a),  these  facts  would 
probably  be  sufficient  to  entitle  the  plaintifis  to  a  rule  ni^ 
for  a  distringas.  In  a  later  case,  however,  of  Umbert  v. 
Hayward{h\  the  Court  of  Exchequer  granted  a  rule 
absolute  for  a  distringas  under  similar  circumstances;  the 
only  difference  between  that  case  and  the  present  being, 
that  there  it  appeared  that  the  wife  of  the  defendant  was 
living  at  the  defendant's  house,  and  carrying  on  his  business. 
Here  that  fact  did  not  appear  on  the  affidavit,  although  it 
is  believed  that  it  equally  exists. 


Erle,  J. — I  see  no  reason  why  this  should  not  be  con- 
sidered as  a  valid  attempt  at  service.  You  are,  therefore, 
entitled  to  the  rule  absolute  for  a  distringas;  but  the  writ 
must  be  served  on  his  wife,  or  at  his  last  place  of  residence, 
as  well  as  at  the  lunatic  asylum. 

Rule  accordingly. 

(a)  AntCt  vol.  2,  p.  4. 

(a)  13  M.  &  W.  480;  S.  C.  ante,  vol.  2,  p.  406. 


Regina  v.  The  Justices  of  Suffolk. 

'^Q^^  A  RULE  had  been  obtained  in  Hilary  Term  last,  calling 
Highway  Act,  upon  the  keepers  of  the  peace  and  justices  in  and  for  the 
c.  50,  t.  85,  '  county  of  Suffolk,  to  shew  cause  why  a  writ  of  mandamus 
ri^r^^en  should  not  issue  directed  to  them,  commanding  them  to 
for  the  limit      enter  or  cause  to  be  entered  continuances  from  session  to 

within  which 
the  said 

highway**  **  shall  lie  ;**  mean  the  quarter  sessions  held  for  the  "  county,  riding,  division,  shire,** 
&C.,  in  which  the  highway  is  situate ;  and  not  a  mere  adjournment  thereof,  held  within  a  par- 
ticular diTision. 

Therefore,  where  the  quarter  sessions  for  the  county  were  held  within  one  division,  and 
afterwards  by  adjournment  within  three  other  divisions,  and  on  an  appeal  under  the  88th  section 
of  the  General  Highway  Act,  the  notice  of  appeal  was  given  ten  clear  days  only  before  the 
adjourned  sesnons  at  which  the  appeal  was  to  be  tried,  and  within  which  the  highway  was 
situate,  and  not  ten  clear  days  before  the  first  holding  of  the  sessions ;  and  the  sessions  declined 
to  hear  the  appeal,  on  the  ground  that  the  notice  had  not  been  given  in  time ;  thia  Court  refused 
to  grant  a  mandamus  compelling  them  to  enter  continuances  and  hear  the  appeaL 
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session,  to  the  next  general  quarter  sessions  of  the  peace 
to  be  held  at  Ipswich,  in  and  for  the  said  county,  upon 
an  appeal  between  Amos  Plummer,  appellant,  and  James 
Whistlecraft,  James  Welham,  John  Clarke,  and  Stephen 
Martin,  the  surveyors  of  the  highways  of  the  respective 
parishes  of  Haughley  and  Wetherden,  in  the  said  county, 
respondents,  touching  a  certificate  dated  the  6th  day  of 
December  last,  under  the  hands  of  the  Rev.  William  Henry 
Crawfurd,  Clerk,  and  Robert  John  Russel,  Esq.,  two  of  the 
said  keepers  of  the  peace  and  justices,  certifying  that  cer- 
tain footpaths  in  the  parishes  of  Haughley  and  Wetherden 
aforesaid  mentioned  in  the  said  certificate  plan  lodged  with 
the  clerk  of  the  peace  for  the  said  county,  might  be  stopped 
up  as  being  unnecessary,  and  rendered  useless  and  dan- 
gerous to  the  public ;  and  notice  of  an  intended  application 
to  the  quarter  sessions  of  the  peace  for  the  said  county, 
held  at  Ipswich  in  the  said  county,  on  the  7th  day  of 
January  last,  for  an  order  for  stopping  up  the  same :  and 
at  such  next  general  quarter  sessions  of  the  peace,  to  hear 
and  determine  the  application  of  the  said  Amos  Plummer 
for  the  costs  and  expenses  incurred  by  him  in  prosecuting 
the  said  appeal.  Upon  notice  of  this  rule  to  be  given  to 
the  said  keepers  of  the  peace  and  justices,  or  some  of  them, 
and  also  to  the  said  surveyors,  in  the  mean  time. 

The  affidavit  in  support  of  the  rule  was  made  by  the 
appellant's  attorney,  and  stated,  that  a  notice,  dated  the 
5th  of  November,  1847,  and  signed  by  James  Whisdecrafl 
and  James  Welham,  surveyors  of  Haughley,  and  John 
Clerk  and  Stephen  Martin,  surveyors  of  Wetherden,  in 
the  hundred  of  Stow,  in  the  county  of  Suffolk,  of  an 
application  for  an  order  to  stop  up  certain  parts  of  three 
several  footways  or  highways,  situate  in  the  parishes  of 
Haughley  and  Wetherden,  to  be  made  on  the  7th  of 
January,  1848,  to  the  justices  of  the  peace  assembled  at 
quarter  sessions  in  and  for  the  county  of  Suffolk,  at  Ipswich, 
in  the  said  county,  (a  copy  of  which  notice  was  annexed 
to  the  affidavit),  was  affixed  at  the  places  and  by  the  sides 
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of  each  ends  of  certiun  footways  and  highways,  situate  m 
the  parishes  of  Haughley  and  Wetherden,  in  the  hundred 
of  Stow,  in  the  said  county,  for  and  during  four  successive 
weeks,  namely,  from  the  8th  of  November,  1847,  to  the 
6th  of  December  in  the  same  year.  That  a  copy  of  the 
said  notice  was  also  affixed  on  the  doors  of  the  churches 
of  the  said  parishes  of  Haughley  and  Wetherden  aforesaid, 
on  Sunday  the  14th  day  of  November  last,  and  three  fol- 
lowing Sundays.  That  a  like  notice  was  inserted  in  a 
newspaper  called  the  ^^  Ipswich  Journal ;"  and  which  news- 
paper is  generally  circulated  in  the  said  county  of  Suffolk, 
wherein  the  said  footways  and  highways  do  lie;  for  four 
successive  weeks,  namely,  on  Saturday  the  13th  of  No- 
vember^  1847,  and  three  following  Saturdays.  That  on 
the  7th  of  December^  1847,  a  certificate  under  the  hands 
of  two  of  her  Majesty's  justices  of  the  peace  for  the  said 
county  of  Suffolk,  (a  copy  of  which  certificate,  dated  the 
6th  of  December,  was  annexed  to  the  afiidavit),  that  the 
said  footways  and  highways  were  unnecessary,  together 
with  a  plan  of  the  said  footways  and  highways,  and  an 
affidavit  of  John  Barnes,  a  competent  surveyor,  verifying 
the  same,  were  lodged  with  the  clerk  of  the  peace  for  the 
said  county  of  Suffolk.  That  on  or  about  the  23rd  of 
December,  1847,  one  Amos  Plummer,  of  Haughley  afore- 
said, tailor,  instructed  the  deponent  to  appeal  on  his  behalf 
against  the  said  certificate.  That  the  general  quarter  ses- 
sions of  the  peace  for  the  division  of  the  said  county  of 
Suffolk  in  which  the  said  footways  and  highways  are  situate, 
next  after  the  filing  of  the  said  certificate,  were  held  at 
Ipswich,  in  the  said  county,  on  the  7th  day  of  January, 
1848.  That  on  the  27th  of  December,  1847,  the  de- 
fendant caused  to  be  served  on  each  of  the  surveyors  of 
the  highways  for  the  said  several  parishes  of  Haughley  and 
Wetherden,  a  notice  and  statement  of  grounds  of  appeal 
against  the  said  certificate,  signed  by  the  said  Amos 
Plummer.  That  on  the  following  day,  a  notice  under  the 
hand  of  John  Marriott,  the  attorney  for  the  said  surveyors 
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of  the  said  parishes  of  Haughley  and  Wetherden,  was  left 
at  the  office  of  the  deponent     The  notice,  of  which  a  copy 
was  annexed  to  the  affidavit,  was  in  the  following  form : 
^*  Between  Amos  Plummer,  appellant,  and  the  surveyors  of 
the  highways  of  the  respective  parishes  of  Haughley  and 
Wetherden,  in  Suffolk,  respondents.     As  the  attorney  for 
and  on  behalf  of  the  surveyors  of  the  highways  of  the 
respective  parishes  of  Haughley  and  Wetherden  aforesaid, 
I  hereby  give  you  notice,  that  no  application  will  be  made 
to  the  next  general  quarter  sessions  to  be  held  at  Ipswich, 
on  Friday  the  7th  day  of  January  next,  for  an  order  to  stop 
certain  footpaths  in   Haughley  and  Wetherden  aforesaid, 
and  mentioned  in  the  certificate  and  plan  lodged  with  the 
clerk  of  the  peace  for  the  said  county  of  Suffolk ;  but  that 
the  same  is  abandoned.     Dated  this  28th  of  December, 
1847.     John  Marriott     To  Amos  Plummer  and  to  Mr. 
James  Gudgeon,  his  attorney.**     That  the  deponent  at- 
tended at  the  general  quarter  sessions  of  the  peace  for  the 
said  county  of  Suffolk,  holden  at  Ipswich  aforesaid,  on  the 
7th  of  January,  1848,  which  were  the  sessions  at  which, 
according  to  the  said  first  mentioned  notice,  application 
was  intended  to  be  made  for  an  order  to  stop  up  the  said 
footways  and  highways,  for  the  purpose  of  applying,  and 
instructed  counsel  to  apply,  to  the  said  Court  of  Quarter 
Sessions,  for  the  costs  and  expenses  incurred  by  the  said 
Amos  Plummer  in   prosecuting  such  appeal.     That   the 
attorney  for  the  said  surveyors  also  attended  the  said  ses- 
sions, and  instructed  counsel  to  oppose  such  last  mentioned 
application.     That  the  said  appeal  was  duly  entered  with 
the  clerk  of  the  peace  for  the  said  county,  and  was  by  him 
called  on  to  be  heard.     That  the  counsel  for  the  appellant 
thereupon  called  a  witness,  who  proved  the  service  of  the 
said  notice  and  statement  of  grounds  of  appeal  on  the  day 
on  which  the  same  were  respectively  served  as  hereinbefore 
mentioned,  when  the  counsel  for  the  respondents  contended 
that  the  service  of  the  said  notice  and  statement  of  grounds 
of  appeal  was  insufficient,  and  had  been  made  too  late ;  and 
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that  the  same  ought  to  have  been  served  ten  days  at  the 
least  before  the  day  on  which  the  general  quarter  seasiooa 
of  the  peace  for  the  said  coun^  of  Suffolk  were  holden  at 
Becclesy  in  the  same  county^  namely,  ten  days  before  the 
3rd  of  January ;  and  that  it  was  not  sufficient  to  serve  the 
said  notice  and  statement  of  grounds  of  appeal  ten  days  at 
least  before  the  day  appointed  for  holding  the  said  general 
quarter  sessions  of  the  peace  at  Ipswich  aforesaid:  upon 
which,  after  hearing  the  counsel  for  the  appellant,  the 
chairman  of  the  said  sessions  stated  that  the  Court  thought 
that  the  said  notice  had  not  been  served  in  proper  time, 
and  refused  to  entertain  the  application  of  the  said 
appellant. 

The  affidavit  in  opposition  to  this  rule  was  made  by 
John  Henry  Borton,  Esq.,  the  clerk  of  the  peace  for  the 
county  of  Suffolk,  and  stated  that  the  general  quarter 
sessions  in  and  for  the  said  county  are  holden  for  the  said 
county  at  large,  and  that  there  are  no  original  quarter 
sessions  holden  for  any  division  or  limit  in  the  said  county ; 
but  that  the  original  sessions,  which  commence  on  Monday 
in  the  sessions  weeks  prescribed  by  the  act  of  Parliament, 
at  Beccles,  are,  for  local  convenience,  held  by  adjournment 
at  Woodbridge,  thence  by  further  adjournment  at  Ipswich, 
and  thence  by  further  adjournment  at  Bury  Saint  Edmunds, 
in  the  said  county.  That  there  is  only  one  commission  for 
the  said  county;  and  that  all  offences  within  the  said  county 
may  be  inquired  of  and  tried  by  juries  sworn  for  the  county, 
and  not  for  any  division  or  limit  of  the  county ;  although 
for  local  convenience,  the  precepts  for  summoning  such 
juries  are  made  out  for  the  respective  divisions  at  which 
such  adjourned  sessions  are  held.  That  the  venue  in  all 
indictments  for  offences  triable  at  the  quarter  sessions  for 
the  said  county  is,  by  the  universal  practice  of  the  said 
Court,  laid,  and  the  offences  therein  charged  are  therein 
stated  to  have  been  committed,  within  the  said  county,  and 
not  within  any  division  or  limit  of  the  said  county.  That 
the  last  January  quarter  sessions  for  the  said  county  of 
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Suffolk  were  begun  and  held  at  Beccles,  in  the  said  coun^, 
in  the  firet  week  after  the  twenty-eighth  day  of  December, 
to  wit,  on  Monday  the  third  day  of  January  last  past;  and 
that  the  said  sessions  were  adjourned  from  thence  to  Wood- 
bridge,  on  the  fifth  day  of  the  same  month  of  January ;  and 
that  the  said  sessions  were  adjourned  further  from  thence 
to  Ipswich,  on  Friday  the  seventh  day  of  the  same  month 
of  January. 


1848. 


Reoina 

V. 

Justices  of 
Suffolk. 


Pahner  and  Cadogan  on  behalf  of  the  justices  (a),  now 
shewed  cause.  This  is  an  appeal  against  an  order  for 
stopping  up  a  highway,  and  the  question  will  turn  upon 
the  construction  which  is  to  be  put  upon  the  words  ^*  quarter 
sessions  holden  for  the  limit,"  in  the  general  Highway 
Act,  5  &  6  Wm.  4,  c.  50,  ss.  85  and  88,  by  which  the 
appeal  is  given.  By  section  5,  which  is  the  interpretation 
clause,  it  is  enacted,  that  in  the  construction  of  the  act 
the  word  **  'justices'  shall  be  understood  to  mean  justices 
of  the  peace  for  the  county,  riding,  division,  shire,  city, 
town,  borough,  liberty,  or  place  in  which  the  highway  may 
be  situate  or  in  which  the  offence  may  be  committed." 
The  word  '^  limit"  therefore,  must  be  taken  to  mean  the 
county,  riding,  division,  &c.,  in  which  the  highway  is 
situate.  Section  84  provides  the  mode  in  which  proceed- 
ings must  be  taken  in  order  to  stop  or  divert  a  highway. 
By  that  section,  where  a  highway  is  sought  to  be  stopped 
up,  two  justices  are  to  proceed  to  view  the  same.  By  the 
85th  section,  if  certain  facts  shall  appear  to  them  upon  such 
view,  they  are  to  direct  the  surveyor  of  the  highways  to 
^ve  certain  public  notices,  which  notices  having  been 
^ven,  and  a  plan  of  the  old  and  new  highway,  verified  by 
a  competent  surveyor,  having  been  laid  before  them,  they 
are  '^  to  certify  under  their  hands  the  fact  of  their  having 
viewed  the  said  highway  as  aforesaid,  and  that  the  proposed 
new  highway  is  nearer  or  more  commodious  to  the  public; 


(a)  No  one  appeared  to  shew  cause  on  the  part  of  the  surveyors. 
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and  if  nearer,  the  said  certificate  shall  state  the  number  of 
yards  or  feet  it  is  nearer,  or  if  more  commodioasy  the 
reasons  why  it  is  so ;  and  if  the  highway  is  proposed  to  be 
stopped  up  as  unnecessary,  either  entirely  or  subject  as 
aforesaid,  then  the  certificate  shall  state  the  reason  why  it  is 
unnecessary;  and  the  said  certificate  of  the  said  justices, 
together  with  the  proof  and  plan  so  laid  before  them  as 
aforesaid,  shall,  as  soon  as  conveniently  may  be  after  the 
making  of  the  said  certificate,  be  lodged  with  the  clerk  of 
the  peace  for  the  county  in  which  the  said  highway  is 
situated,  and  shall  (at  the  quarter  sessions  which  shall 
be  holdcn  for  the  limit  within  which  the  highway  so 
diverted  and  turned,  or  stopped  up,  either  entirely  or 
subject  as  aforesaid,  shall  lie,  next  after  the  expiration  of 
four  weeks  firom  the  day  of  the  said  certificate  of  the  said 
justices  having  been  lodged  with  the  clerk  of  the  peace  as 
aforesaid),  be  read  by  the  said  clerk  of  the  peace  in  open 
Court ;  and  the  said  certificate,  together  with  the  proof  and 
plan  as  aforesaid,  as  well  as  the  consent  in  writing  of  the 
owner  of  the  land  through  which  the  new  highway  is  pro- 
posed to  be  made,  shall  be  enrolled  by  the  clerk  of  the  peace 
amongst  the  records  of  the  said  Court  of  Quarter  Sessions." 
Section  88  enacts,  **  that  when  any  such  certificate  shall  have 
been  so  given  as  aforesaid  it  shall  and  may  be  lawful  for  any 
person  who  may  think  that  he  would  be  injured  or  aggrieved 
any  such  highway  should  be  ordered  to  be  diverted  and 
turned  or  stopped  up,"  &c.,  "  to  make  his  complaint  thereof 
by  appeal  to  the  justices  of  the  peace  at  the  said  quarter 
sessions,"  &c.  And  section  90  enacts,  "  that  the  Court  of 
Quarter  Sessions  is  hereby  authorized  and  required  to 
award  to  the  party  giving  or  receiving  notice  of  appeal 
such  costs  and  expenses  as  shall  be  incurred  in  prosecuting 
or  resisting  such  appeal,  whether  the  same  shall  be  tried  or 
not,  and  such  costs  and  expenses  shall  be  paid  by  the  sur- 
veyor or  other  party  as  aforesaid  at  whose  instance  the 
notice  for  diverting  and  turning  or  stopping  up  the  high- 
way, either  entirely  or  subject  as  aforesaid,  shall  have  been 
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given;  and  in  case  the  said  surveyor  or  other  party  as 
aforesaid  shall  not  appear  in  support  thereof,  the  said  Court 
of  Quarter  Sessions  shall  award  the  costs  of  the  appellant 
to  be  paid  by  such  surveyor  or  other  party  as  aforesaid, 
and  such  costs  shall  be  recoverable  in  the  same  manner  as 
any  penalties  or  forfeitures  are  recoverable  under  this  act.** 
It  is  submitted,  that  notice  of  the  appeal  should  have  been 
given  ten  days  before  the  first  day  of  the  general  quarter 
sessions  for  the  county,  holden  at  Beccles  on  the  3rd  of 
January ;  and  that  as  that  was  not  done,  the  sessions  acted 
rightly  in  dismissing  the  appeal.  It  appears  upon  the 
affidavit  of  the  clerk  of  the  peace  for  the  county,  that  there 
are  no  original  quarter  sessions  held  for  any  division  or 
limit  within  the  county ;  but  that  the  quarter  sessions  com- 
mence on  the  Monday  in  the  sessions'  weeks  prescribed  by 
the  act  of  Parliament,  at  Beccles,  and  are  thence  adjourned 
for  local  convenience  to  Woodbridge,  and  from  thence  by 
further  adjournment  to  Ipswich,  and  firom  thence  by  further 
adjournment  to  Bury  St  Edmunds.  Indeed,  the  question 
has  already  been  decided  in  Reg.  v.  Justices  of  Suffolk  {a) 
in  this  Court,  where  it  was  held,  that  the  notice  and 
grounds  of  appeal  under  the  4  &  5  Wm.  4,  c.  76,  s.  81, 
should  be  given  fourteen  days  before  the  first  day  of  the 
general  quarter  sessions,  and  not  fourteen  days  before  the 
first  day  on  which  the  adjourned  sessions  are  held  for  the 
division  in  which  the  appeal  is  to  be  tried;  and  the  present 
case  is  even  stronger  than  that,  for  there  the  words  of  the 
Poor  Law  Act  are  ^^  the  first  dav  of  the  sessions  at  which 
such  appeal  is  intended  to  be  tried."  The  words  in  the 
85th  section,  ^^  quarter  sessions  holden  for  the  limit  within 
which  the  said  highway"  ^' shall  lie,"  must  refer  to  the 
quarter  sessions  '^  holden  for  the  limit"  that  is  holden  for 
the  jurisdiction ;  and  not  to  a  mere  adjourned  sessions.  This 
is  shewn  by  the  form  given  of  the  certificate  by  the  justices 
in  the  schedule  to  the  act.  No.  17,  which  is  directed  'Uo 
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(a)  Ante,  vol.  4,  p.  628. 
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the  jostices  of  the  peace  at  their  general  quarter  sessions 

to  be  held  at  in  the  said  coun^."    The  only  other 

section  in  which  the  words  '^holden  for  the  limit"  occurs 
is  the  82nd  section  (a).  If  the  sessions  at  Ipswich  were  an 
original  sessions  held  for  that  division,  then  the  constmction 
contended  for  might  be  correct ;  but  as  they  are  merely  an 
adjournment  of  the  sessions  begun  and  holden  at  Beccles, 
a  notice  to  be  given  before  the  sessions,  should  have  been 
given  before  the  sessions  at  Beccles.  There  is  also  another 
reason  why  the  sessions  were  justified  in  refusing  to  hear 
the  case.  The  four  weeks  required  by  the  85th  section 
had  not  elapsed  between  the  lodging  the  certificate  of  the 
justices,  and  the  beginning  of  the  next  sessions  at  Beccles ; 
the  certificate  having  been  lodged  on  the  7th  of  December, 
and  the  sessions  commencing  at  Beccles  on  the  3rd  of 
January.  Even  if  it  had  appeared  clearly  on  affidavit  that 
the  practice  of  the  sessions  was  to  consider  the  first  day  of 
each  adjourned  sessions  as  the  first  day  of  the  sessions^  so 
fiur  as  notices,  &c.  were  concerned,  which  related  to  appeals 
to  be  tried  at  such  adjourned  sessions ;  that  practice,  it  is 
submitted,  could  not  have  affected  the  express  words  of 
this  statute  (b),  [They  referred  to  Rex  v.  Polstead(c);  Rex 
V.  Hindercleave  (cf),  and  Rex  v.  Sussex  (e)]. 


Couchj  in  support  of  the  rule.  The  question  is,  whether 
the  decision  in  Reff,  v.  Justices  of  Suffolk  (/),  upon  the 
terms  of  the  poor  law  statute  is  to  be  binding  in  this  case 
in  a  question  upon  the  construction  of  a  different  statute, 
the  General  Highway  Act;  the  words  used  in  the  two 
statutes  not  being  the  same.  It  is  submitted,  that  it  ought 
not  to  be  so  considered,  as  the  whole  scope  and  object  of 


(a)  They  referred  also  to  the 
language  of  the  45th  section  on 
this  point. 

(b)  They  also  took  some  formal 
ohjections  to  the  rule  and  affi. 
davit,  but  m  no  judgment  was 


given  upon  these  points,  the  ar- 
gument is  omitted. 

(c)  2  Stra.  1263. 

(d)  igVin.  356. 

(e)  7  T.  R.  107. 

if)  Ante,  vol.  4,  p.  628. 
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the  latter  statute  shew  that  local  convenience  is  to  be  con- 
sulted in  the  proceedings  under  it  The  words  used  in  the 
85th  section  '^quarter  sessions"  ''holden  for  the  limit, 
within  which  the  said  highway"  ''shall  lie,"  manifestly 
shew  that  where  quarter  sessions  are  held  in  different 
parts  of  the  same  county,  the  certificate  should  be  read  at 
those  sessions  which  are  held  in  that  part  of  the  county  in 
which  the  highway  in  question  is  situate;  and  the  object 
proposed,  namely,  of  notorie^,  would  be  thus  more  effec- 
tually accomplished.  Whatever  steps  are  to  take  place  at 
a  petty  sessions,  are  by  the  interpretation  clause,  section  5, 
to  take  place  at  a  **  petty  sessions  held  for  the  division  or 
place;"  and  the  case  of  Bex  v.  Milvertan  (a),  shews  that 
before  this  act  the  justices  had  no  power  to  stop  up  a  road 
lying  out  of  the  division  or  hundred  for  which  they  act 
Besides,  here  the  respondents  themselves  had  treated  the 
sessions  holden  at  Ipswich,  as  the  original  sessions,  by 
^ving  notice  of  an  application  to  the  sessions  there  for  the 
justices'  certificate  in  pursuance  of  the  85th  section.  It 
was  scarcely,  therefore,  competent  to  them  to  object  to  the 
sessions  as  not  being  the  sessions  contemplated  by  the  85th 
section. 


1848. 


RBOiirA 

Jottiotiof 
Suffolk. 


Erle,  J. — I  am  of  opinion  that  this  rule  must  be  dis* 
charged.  The  question  is,  whether  the  words  in  the  85th 
section  of  the  General  Highway  Act,  ''  quarter  sessions" 
to  be  ''  holden  for  the  limit,  within  which  the  said  high- 
way" ''  shall  lie,"  mean  a  different  Court  than  the  Court  of 
Quarter  Sessions,  holden  for  the  county;  and  I  am  of 
opinion  they  do  not.  It  appears  to  me,  that  unless  I  could 
find  that  some  other  meaning  was  plain^  intended  by  the 
Legislature  in  using  these  words,  I  am  bound  to  hold  that 
the  general  Court  of  Quarter  Sessions  for  the  county  is 
meant,  and  not  any  adjournment  thereof  held  within  a 
division  within  which  the  highway  may  be  situated.     The 


(a)  1  N.  &  P.  179;  S.  C.  5  A.  &  £.  841. 
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practice  of  holding  the  Court  of  Quarter  Sessions  by  ad- 
journment in  different  parts  of  the  same  county  has  no 
doubt  arisen  since  the  time  of  legal  memory,  and  was  pro- 
bably adopted  for  local  convenience  and  to  save  expense  to 
parties  having  business  at  sessions.  It  cannot,  however,  in 
any  manner  alter  the  legal  constitution  of  those  sessions,  so 
as  to  constitute  them  original  sessions  for  each  place,  or  in 
&ct  in  any  way  to  alter  their  character  from  that  of  an  ad- 
journment of  quarter  sessions,  begun  at  one  place  and 
thence  adjourned  to  another.  No  authority  was  cited,  nor 
am  I  aware  that  any  exists,  to  shew  that  sessions  ^^  for  the 
limit,"  means  an  adjourned  sessions  held  at  a  particular 
place;  and  I  think,  upon  looking  to  the  interpretation 
clause,  section  5,  I  must  rather  take  those  words  to  refer  to 
sessions  holden  for  a  county,  &c.  at  large,  than  to  the  mere 
locality  in  which  the  sessions  for  the  county  may  happen 
to  be  held.  At  all  events,  I  do  not  feel  justified  in  putting 
on  them  the  construction  which  is  contended  for  in  support 
of  this  rule.  The  rule  must,  therefore,  be  discharged,  and 
with  costs  to  the  justices. 

Rule  discharged  accordingly. 


An  order  in 
bastard  J  for 
the  payment 
of  expenses 
of  the  main- 
tenance of  an 
illeffitimate 


Reoina  v,  Duke  of  Grafton  and  Others,  Justices,  &c. 

A  RULE  had  been  obtained  in  Michaelmas  Term,  1847, 
calling  upon  the  Duke  of  Grafton  and  three  other  justices 
of  the  county  of  Suffolk,  and  one  Mary  Smith,  to  shew 
cause  why  a  writ  of  certiorari  should  not  issue  to  remove 

child,  nndcr 

the  7  &  8  ^ct.  c.  101,  and  the  8  &  9  Vict.  c.  10,  whether  the  defendant  appears  in  person  or 
by  attorney,  to  answer  the  complaint  of  the  woman  before  the  justices,  shoula  state  on  the  face 
of  it,  that  the  evidence  was  given  **  in  the  presence  and  hearing"  of  the  defendant,  or  of  his 
attorney,  as  the  case  mav  be  ;  and  if,  after  appearance^  there  is  any  special  reason  for  omitting 
that  statement,  it  shoula  be  suggested  on  the  face  of  the  order. 

Where  in  an  order  drawn  up  on  a  printed  form  under  the  8  &  9  Vict.  c.  10,  it  was  stated  that 
the  putative  father  appeared  before  the  justices  in  pursuance  of  the  summons ;  but  the  words 
"  in  the  presence  and  bearing  of  the  said,"  &c  (after  the  statement  of  the  proof  being  given  and 
the  evidence  recehred)  were  struck  out :  Held,  on  motion  for  a  certiorari,  that  the  order  was  bad, 
and  that  the  Court  would  not  presume,  these  words  being  struck  out,  that  the  proof  and  evidence 
were  nevertheless  received  and  given  in  the  presence  and  hearing  of  the  putative  father,  or  of 
his  attorney. 


EAftTER  TERM,    H    VICT. 


569 


into  this  Court,  a  certain  order,  made  under  the  hands  and 
seab  of  the  said  justices,  adjudging  one  John  Philip  Bunn 
to  be  the  putative  father  of  an  illegitimate  child. 

It  appeared  upon  the  affidavit  upon  which  this  rule  was 
obtained,  that  the  following  order  was  drawn  up  on  a 
printed  form;  and  that  the  words  ^'in  the  presence  and 
hearing  of  the  said"  and  the  word  **  bj"  were  erased  bj  the 
clerk,  who  drew  up  the  order,  by  drawing  his  pen  through 
them  :— 
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Suffolk,  1  At  a  petty  session  of  her  Majesty^s  justices  of  the 
tp  wit.  J  peace  for  the  county  of  Suffolk,  holden  in  and 
for  the  division  of  Blackburn,  in  the  said  county,  at  Ixworth, 
on  the  first  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-seven,  before  us,  the 
Duke  of  Grafton,  Edward  Bridgman,  Esquire,  Richard 
Norton  Cartwright,  Esquire,  and  the  Reverend  Augustus 
Fitzroy,  clerk,  four  of  her  Majesty's  justices  of  the  peace 
for  the  said  county. 

Whereas  one  Mary  Smith,  single  woman,  residing  at 
Bamingham,  within  this  division,  did,  on  the  twentieth  day 
of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-seven,  having  been  delivered  of  a  bastard 
child  within  twelve  calendar  months  prior  thereto,  make  ap-* 
plication  to  Edward  Bridgman,  Esquire,  one  of  her  Majes^s 
justices  of  the  peace  acting  for  this  division,  for  a  summons 
to  be  served  upon  one  John  Philip  Bunn,  of  Hopton,  in  the 
said  county,  farmer,  whom  she  alleged  to  be  the  father  of  the 
said  child ;  and  the  said  justice  thereupon  issued  his  sum- 
mons to  the  said  John  Philip  Bunn  to  appear  at  a  petty 
session  to  be  holden  on  this  day  for  this  division,  in  which 
the  said  justice  usually  acts,  to  answer  her  complaint 
touching  the  premises.  And  whereas  the  said  John  Philip 
Bunn,  having  been  duly  served  with  the  said  summons 
within  forty  days  from  this  day,  and  now  appearing  in  pur- 
suance thereof  and  the  said  Mary  Smith  having  now 
applied  to  us,  the  justices,  in  petty  session  assembled,  for 
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an  order  upon  the  said  John  Philip  Biinn,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided* 
And  it  being  now  proved  to  us  in  tho prosonoe  trnd  hooring 
eftheaaid  (a),  that  the  said  child  was,  since  the  passing  of 
an  act  passed  in  the  eighth  year  of  the  reign  of  her  present 
Majesty,  intituled  ^^  An  Act  for  the  further  amendment  of 
the  Laws  relating  to  the  Poor  in  England,"  that  is  to  say, 
on  the  fourth  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-seven,  bom  a  bastard 
of  the  body  of  the  said  Mary  Smith.  And  we,  having  i»  tho 
prosenco  i^  hoaringof  the  said  (b),  heard  the  evidence  of 
such  woman,  and  such  other  evidence  as  she  hath  pro- 
duced, and  having  also  heard  all  the  evidence  tendered 
by  (o)  on  behalf  of  the  said  John  Philip  Bunn ;  and  the 
evidence  of  the  said  Mary  Smith,  the  mother  of  the  said 
child,  having  been  corroborated  in  some  material  particular 
by  other  testimony  to  our  satisfisu^tion;  do  hereby  adjudge 
the  said  John  Philip  Bunn,  to  be  the  putative  fiU;her  of  the 
said  bastard  child;  and  having  regard  to  all  the  circum- 
stances of  this  case,  we  do  hereby  order  that  the  said  John 
Philip  Bunn  do  pay  unto  the  said  Mary  Smith,  the  mother 
of  the  said  bastard  child,  so  long  as  she  shall  live  and  be  of 
sound  mind,  and  shall  not  be  in  any  gaol  or  prison  or  under 
any  sentence  of  transportation,  or  to  the  person  who  may 
be  appointed  to  have  the  custody  of  such  child  under  the 
provisions  of  the  said  statute,  the  sum  of  two  shillings  p^ 
week,  until  the  said  child  shall  attain  the  age  of  thirteen 
years,  or  shall  die,  or  the  said  Mary  Smith  shall  marry: 
and  we  do  hereby  further  order  the  said  John  Philip  Bunn 
to  pay  to  the  said  Mary  Smith  the  sum  of  one  pound  seven 
shillings,  being  the  costs  incurred  in  obtaining  this  order. 
Given  under  our  hands  and  seals  at  the  session  aforesaid. 
(Signed)  Grafton. 

Edward  Bridoman. 

Augustus  Fitzroy. 

R.  Norton  Cartwhiqht. 

(a)  Sic.  (6)  Sic.  (c)  Sie. 
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Couch  shewed  cause  (a).  The  objection  raised  to  this 
order  is,  that  it  does  not  appear  upon  the  fiure  of  it,  that 
proof  that  the  child  was  bom  a  bastard  was  given  in  the 
presence  and  hearing  of  the  putative  &ther ;  nor  that  the 
evidence  of  the  mother  and  the  other  evidence  produced 
by  her  was  given  in  his  presence  and  hearing.  The  case 
of  Reg.  V.  Tordoft{b\  will  probably  be  relied  on  in  support 
of  this  objection ;  but  that  was  a  case  of  a  conviction ;  and 
although  the  rules  of  construction  respecting  orders  and 
convictions,  do  not  differ  as  to  the  &ct  necessary  to  give 
jurisdiction,  yet  when  jurisdiction  is  shewn  in  the  case  of 
the  former,  every  intendment  will  be  made  to  support 
them,  but  not  of  the  latter;  Paley  on  ConvictianSf  p.  131, 
3rd  ed.  Under  the  old  law  and  until  the  passing  of  the 
7  &  8  Vict,  c  101,  it  was  not  necessary  that  the  putative 
&ther  should  be  present  at  the  examination  of  the  woman 
before  the  justices.  It  was  sufficient  if  it  was  proved  that 
he  had  been  r^ularly  summoned,  although  he  did  not 
attend ;  Rex  v.  Upton  Gray  (c).  Then  does  the  statute 
7  &  8  Vict  c.  101,  make  any  alteration  in  this  respect? 
It  is  submitted  it  does  not  Section  3,  empowers  the  jus« 
tices  to  take  the  evidence  in  the  absence  of  the  putative 
&ther,  on  proof  that  he  has  been  duly  summoned.  There 
is  nothing  in  the  statute  which  requires  him  to  remain 
during  the  inquiry  if  he  does  appear,  and  the  justices  can- 
not detain  him  if  he  chooses  to  go  away,  which  they  may 
do  in  cases  of  conviction,  where  they  have  power  to  cause 
the  party  to  be  brought  before  them.  It  could,  therefore, 
never  be  the  intention  of  the  Legislature  that  his  absenting 
himself  after  the  proceedings  had  commenced  should  de- 
prive the  magistrates  of  the  power  of  going  on  with  them. 
The  8  &  9  Vict  c.  10,  gives  a  form  which,  if  adopted,  is  to 
be  held  sufficient  But  it  does  not  prohibit  any  other  form 
from  being  used.  Should  the  Court,  however,  be  of  opi- 
nion, that  it  is  necessary  that  the  proof  and  evidence  should 
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(a)  In  Hilary  Term  last 

(b)  5  Q.  B.  933 ;  S.  C.  1  D. 
&  M.  693. 


(c)  Cald.  308 1  S.  C.  1  Bott. 
544. 
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be  given  in  the  presence  and  hearing  of  the  putative  fitther, 
then  they  will  intend  that  it  was  so  given ;  Rex  v.  Luffi  (a), 
[Wightmariy  J. — How  can  I  intend  that,  when  I  see  the 
form  given  by  the  act  is  followed,  except  as  to  the  veiy 
statement  that  it  took  place  in  the  presence  and  hearing  of 
the  alleged  father,  which  is  struck  out  7]  The  fieither  may 
have  appeared  and  then  gone  away  leaving  his  attorney  to 
act  on  his  behalf;  and  that  would  seem,  in  point  of  fact*  to 
have  been  the  case,  as  instead  of  the  word  ^  by^  which  has 
been  struck  out,  the  words  *^on  behalf  of  have  been 
inserted.  The  case  of  Reg,  v.  Shipperbottom  {b\  shews 
that  an  order  so  made  would  be  good.  The  form  given  by 
the  statute  makes  no  provision  for  such  a  state  of  circum- 
stances; and,  therefore,  the  Court  will  have  to  decide 
whether  an  order  in  the  present  form  is  invalid  inde- 
pendently of  the  statute. 


Worttedgey  in  support  of  the  rule.  The  distinction  be- 
tween the  present  case  and  the  one  cited  of  Rex  v.  Upton 
Gray  (e),  is,  that  here  it  is  stated  on  the  face  of  the  order, 
that  the  alleged  father  appeared  before  the  justices,  and  in  the 
case  cited  it  does  not  seem  that  he  ever  appeared  at  all  in 
pursuance  of  the  summons.  [Wigktmcm^  J. — Suppose  the 
putative  father  appears,  but  chooses  to  go  away  after  the 
inquiry  has  commenced,  what  is  to  be  the  form  of  order 
then  ?]  There  may  be  some  difficulty  in  such  a  case ;  but 
here  it  does  not  sufficiently  appear  that  he  was  present 
when  the  inquiry  began.  [  Wightmafiy  J. — He  was  either 
absent  because  he  would  not  stay,  or  because  the  justices 
refused  to  examine  the  evidence  in  his  presence.  In  the 
latter  case  the  order  would  be  bad,  but  in  the  former, 
would  it  not  be  otherwise?]  It  is  submitted  then  that  it 
should  have  appeared  on  the  face  of  the  order,  that  he 
had  withdrawn  himself;  Reg,  v.  Shipperbottom.  The  &ir 
intendment  upon  this  document,  from   the  words   being 


(a)  8  East,  193. 

(b)  QL  B.  Easter  Term,  1847, 
cited  from  16  Law  Jour.  M.  C.  1 13. 


(c)  Cald.  308 ;   S.  C.  1   Bott. 
544. 
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struck  out,  in  pursuance  of  the  note  attached  to  them  in 
the  statute,  is  that  he  was  not  present  at  the  time.  The 
object  of  the  statute,  7  &  8  Vict  c.  101,  was  to  make  the 
inquiry  into  these  cases  similar  to  inquiries  in  other  cases. 
The  justices  should  either  have  treated  the  case  as  one  of 
non-appearance,  or  else  have  set  out  the  real  fiu:ts  on  the 
order.  The  word  ^^by"  being  struck  out,  and  the  words 
**  on  behalf  of  inserted  instead,  raise  the  presumption  that 
the  whole  took  place  in  his  absence. 

Cur.  adv.  vult 


V. 

Duke  of 

Geaiton 
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WiGHTiCAN,  J.  (a) — In  this  case  which  was  argued  at 
the  latter  end  of  the  last  Term,  the  question  turned  upon 
an  objection  to  the  validity  of  an  order  in  bastardy,  made 
upon  the  putative  father,  for  the  payment  of  a  weekly  sum, 
for  the  maintenance  of  the  child. 

The  order  was  made  under  the  7  &  8  Vict  c.  101,  and 
the  8  &  9  Vict  c.  10;  and  was  in  the  form  given  in  the 
schedule  to  the  last  mentioned  act,  with  certain  omissions 
which  raised  the  objection. 

The  order  recited  the  application  of  the  mother,  and  the 
issuing  a  summons  to  the  putative  father  to  appear  and 
answer  the  complaint  It  then  stated  that  the  putative 
father  appeared  in  pursuance  of  the  summons,  and  that  the 
mother  then  applied  to  the  justices  for  an  order  upon  the 
putative  father ;  and  it  being  then  proved  to  the  justices  that 
the  said  child  was  bom  a  bastard,  and  the  justices  having 
heard  the  evidence  of  the  woman,  and  such  other  evidence 
as  she  had  produced,  and  having  also  heard  all  the  evidence 
tendered  on  behalf  of  the  putative  &ther,  and  the  evidence 
of  the  mother  having  been  corroborated  in  some  material 
particulars  by  other  testimony ;  the  justices  did  adjudge,  &c. ; 
and  then  made  the  order. 

The  objection  was,  that  it  was  not  stated  that  it  was 


(a)  The  judgment  was  delivered  in  the  present  Term  by  Coleridge,  J., 
for  Wigkiman,  J. 

VOL.  V.  P  P  D.  &  U 
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proved  *'in  the  presence  and  hearing^  of  the  patatWe 
father  that  the  child  was  bom  a  bastard,  or  that  the  justices 
heard  the  evidence  of  the  woman  **  in  his  presence  and 
hearing.''  A  printed  form,  in  the  terms  of  the  schedule 
to  the  8  &  9  Vict  c.  10,  had  been  nsed  for  the  order,  and 
the  words  '*  in  the  presence  and  hearing  of  the  said,"  were 
struck  out. 

It  was  contended  for  the  putative  &ther,  that  as  it  was 
stated  that  he  appeared  before  the  justices,  it  should  also 
have  been  stated  that  the  evidence  and  proof  was  ^  in  his 
presence  and  hearing;"  and  that  the  form,  given  by  the 
statute,  required  such  statement,  in  case  the  defendant 
appeared. 

On  the  other  side  it  was  said,  that  the  statement  of  the 
putative  fiither  having  appeared,  did  not  necessarily  imply 
that  he  appeared  in  person ;  for  he  might,  if  he  pleased, 
appear  by  counsel  or  attorney :  and  that  the  order  shews 
that  the  appearance  of  the  putative  father  was  by  attorney ; 
for  in  that  part  of  the  order  which  states  that  the  justices 
heard  all  the  evidence  tendered  *'on  behalf  of  the  putative 
fether,  the  word  "  by,"  which  is  used  in  the  printed  form, 
is  struck  out,  and  the  words  **  on  behalf  of"  substituted;  as 
directed  by  the  note  to  the  form  in  the  schedule  to  the 
statute,  in  cases  where  the  appearance  is  by  counsel  or 
attorney. 

It  was  also  said,  that  even  if  the  putative  father  had 
appeared  in  person,  he  might,  if  he  pleased,  absent  himself, 
whilst  the  woman  and  the  other  witnesses  were  examined ; 
and  TTie  King  v.  Luffe  (a),  and  The  Queen  v.  Shipper- 
bottom  (J),  were  cited. 

It  seems  to  me,  however,  looking  at  the  two  statutes, 
and  the  forms  in  the  schedule  to  the  8  &  9  Vict.  c.  10, 
with  the  notes  to  those  forms,  that  whether  the  defendant 
appears  in  person,  or  by  attorney,  to  answer  the  complaint 
of  the  woman  before  the  justices,  the  order  ought  to  state,  on 


(a)  8  East,  1 93. 


(6)  16  Law  Jour.  M.  C.  113. 
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the  face  of  it,  that  the  evidence  was  given  '^  in  the  presence 
and  hearing^  of  the  defendant,  or  of  his  attorney,  as  the  case 
may  be  ;  and  that  if  there  is  any  special  reason  for  omitting 
that  statement,  after  appearance,  it  should  be  suggested  on 
the  face  of  the  order.  The  ordinary  rules  of  law  require 
that,  if  the  party,  against  whom  the  proceedings  are  taken, 
appears  and  makes  no  defiiult,  the  witnesses  against  him 
should  be  examined  in  his  presence  and  hearing.  In 
the  present  case,  no  reason  whatever  is  given  for  the  omis- 
sion of  the  statement,  that  the  evidence  on  the  part  of  the 
woman  was  given  in  the  presence  and  hearing  of  the 
putative  fiither,  though  it  is  stated  that  he  appeared  to 
answer  the  complaint  This  view  is  consistent  with  the 
case  of  The  Queen  v.  Shipperbattomy  and  the  rule,  there- 
fore, will  be  absolute. 

Rule  absolute. 
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£x  parte  Baddbley. 

%^LLENy  Seijt,  moved  (a)  for  a  certiorari,  to  remove  an  The  direction 
inquisition  and  proceedings  taken  before  the  undersheriff  ^J^rt^est 

of  the  county  of  StaflTord,  into  this  Court,  for  the  purpose  ?n{he3fl^^' 

of  being  quashed.  section  of  the 

He  moved  upon  affidavits  shewing  that  Mr.  Baddeley,  Consolidation 

being  an  owner  of  certain  lands  in  the  parish  of  Stoke-upon-  vict  c.  18) 

Trent,  in  the  county  of  Stafford,  (through  which  the  North  » introduced 

Staffordshire  Railway  Company  proposed  to  carry  their  tectionofthe 

rail^Ay)*  that  company  served  him  with  a  notice,  dated  £!hrai^ein. 

terest  would 
operate,  and 

(a)  In  Hilary  Term  last.  5«  maj  there- 

fore waive  toe 
protection  if 
ne  so  elects. 
A  railway  companj  having  issued  their  warrant  to  the  sheriff  to  summon  a  jurr  to  assess 
compensation,  unoer  the  8  &  9  Vict.  c.  18,  s.  39,  the  undersheriff  before  whom  the  raquisition 
was  to  be  taken,  informed  the  party  whose  land  was  to  be  assessed,  that  he,  the  undersheriff,  was 
a  shareholder  in  the  railway  company.     Beld,  that  as  the  party  did  not  oliject,  but  proceeded 
with  the  inquisition  before  the  undersheriff,  he  must  be  taken  to  have  waived  any  objection 
arising  from  the  interest  of  the  undersheriff  under  the  statute. 

P  P  2 
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^"3r>^~^    and  of  the  Lands'  Clauses  Consolidation  Act,  they  intended 
Baodkley.    to  issue  their  warrant  to  the  sheriff  of  the  county  of  Stafford^ 
under  their  common  seal,  requiring  him  to  summon  a  juiy 
to  assess  the  value  of  the  said  lands,  and  the  amount  due 
for  compensation.      That  accordingly,  the  warrant  was 
issued  and  an  inquisition  was  taken  before  the  undersheriff 
and  a  special  jury  of  the  county  of  Stafford,  on  the  20th 
of  December,  1847,  when  a  sum  of  3502L  was  awarded  by 
way  of  purchase  money  for  the  land,  and  200i  by  vray  of 
compensation  for  the  damage  arising  from  severance.    It 
was  stated  by  Mr.  Baddeley's  solicitor,  **  that  on  the  occa- 
sion of  this  deponent  attending  at  the  oflSce  of  Robert 
William  Hand,  gentleman,  the  undersheriff  of  the  county 
of  Stafford,  to  reduce  the  list  of  the  special  jury  for  the 
said  inquisition,  in  a  conversation  he  then  had  with  the 
said  Robert  William  Hand,  that  gentleman  stated  that  he 
was  then  a  shareholder  in   the  said  North  Staffordshire 
Railway  Company.     That  it  was  not  till  after  the  holding 
of  the  said  inquisition  that  this  deponent  was  aware  that 
the  circumstance  of  the  said  Robert  William  Hand  being 
a  shareholder  in  the  said  company,  deprived  him  of  his 
jurisdiction  as  such  undersheriff  in  pi^siding  at  the  said 
inquisition."     Mr.  Baddeley,  in  his  affidavit,  also  swore 
that  he  was  not  aware  of  the  undersheriff's  interest  till 
after  the  inquisition  had  taken  place. 

AXUti^  Seijt  It  is  submitted,  that  under  the  39th  section 
of  the  Lands'  Clauses  Consolidation  Act,  8  &  9  VicL 
c.  18,  under  which  this  inquisition  was  taken,  the 
undersheriff  had  no  jurisdiction  to  take  it,  being  in- 
terested in  the  matter.  The  39th  section  enacts,  that  in 
every  case  in  which  the  question  of  disputed  compensation 
shall  be  required  to  be  determined  by  a  jury,  the  promoters 
of  the  undertaking  shall  issue  their  warrant  to  the  sheriff, 
requiring  him  to  summon  such  jury ;  "  and  if  such  sheriff 
be  interested  in  the  matter  in  dispute,  such  application 
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shall  be  made  to  some  coroner  of  the  county  in  which  the        1848. 

lands  in  question,  or  some  part  thereof,  shall  be  situate ;       Ex  parte 

and  if  all  the  coroners  of  such  county  be  so  interested,  such     Baddbley. 

application  may  be  made  to  some  person  having  filled  the 

oflSce  of  sheriff  or  coroner  in  such  county,  and  who  shall  be 

then  living  there,  and  who  shall  not  be  interested  in  the 

matter  in  dispute."     By  the  40th  section,  the  provisions 

relating  to  a  *^  sheriff"  are  applicable  to  a  coroner  or  other 

person  lawfully  acting  in  his  place.     The  only  power  being 

under  this  statute,  the  provisions  of  it  ought  to  be  strictly 

pursued. 

Cur.  adv.  vuU. 

Eble,  J.  (a) — A  motion  was  made  for  a  certiorari  to 
remove  an  inquisition  taken  before  the  undersheriff  of  the 
county  of  Stafford,  on  the  ground  that  he  was  interested ; 
and  that,  therefore,  the  warrant  for  summoning  the  party 
ought  to  have  been  sent  to  the  coroner,  under  8  &  9  Vict 
c  18,  s.  39. 

It  appeared  that  the  warrant  was  directed  to  the  sheriff, 
who  had  no  interest*  The  undersheriff  had  an  interest, 
and  acted  on  the  warrant;  but  gave  notice  of  his  interest  to 
Mr.  Baddeley's  attorney  before  any  step  was  taken,  and  no 
objection  was  made,  on  the  ground  of  his  interest,  until  the 
verdict  had  been  given. 

I  am  of  opinion  that  the  direction  in  respect  of  the 
interest  of  the  sheriff,  was  introduced  for  the  protection  of 
the  party  agiunst  whom  the  interest  would  operate;  that  he 
may  waive  the  protection  if  he  so  elects;  and  that  Mr. 
Baddeley,  under  the  circumstances,  did  elect  to  waive  the 
protection  in  this  case. 

There  will  be  no  rule. 

Rule  refused. 

{a)  In  the  Vacation  after  last  Hilary  Term. 


service,  it  is 
DO  answer 
that  the  notioe 
was  not  read 
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Doe  dem.  EIenrick  and  Others  v.  Roe. 

To  a  rule  -I.  HIS  was  a  rule  calling  upon  John  Harper,  the  tenant 

JjJ^^^^  j^  in  possession  of  the  premises  in  question,  to  shew  cause 
Dossession  to     ^}|y  the  Service  of  the  said  declaration  and  notice,  as  stated 

shew  cause         ,''  itijjj 

whj  senrice  of  in  the  aflSdavit  of  J.  Rowland,  should  not  be  deemed  good 
and  notice  in     service  of  the  same,  as  if  the  same  had  been  personally 
STdl^^ht^.     served  on  him  the  said  J.  Harper, 
onthepremises.       The   affidavit    of   J.   Rowland,  a  clerk  of  the   lessor 

should  notbe  i-.  i^-i^i 

deemed  good  of  the  plaintijflrs  attorney,  upon  which  the  rule  was 
obtuned,  stated  that  he  had  served  the  declaration  and 
notice  upon  a  daughter  of  the  tenant  in  possession  upon 
over  or  ex-  the  premises  at  ten  o'clock  in  the  evening,  on  the  14th  of 
party  serred,  April,  who  promised  to  give  it  to  her  father  on  his  return 
scrvice*took  bome  in  the  evening ;  and  that  he  read  over  and  explained 
place  at  ten       the  notice  to  her. 

o*cIock  of  the 

night  pre-  The  affidavit  in  opposition  to  the  rule  was  made  by  the 

day^f  Term"  daughter,  and  stated  that  the  party  serving  was  a  boy  of 
8^^  that  the   ^'^"^  fourteen  years  of  age.     She  positively  denied   that 

tenant  was  not  he  ever  read  over  or  explained  to  her  the  intent  and  mean- 
acquainted 
with  the  nature  ing  of  the  Said  declaration,  or  of  the  said  notice,  or  of  the 

dfthe  prooMd-  ^^^  Service  thereof,  or  stated  the  nature  thereof.  There 
raga  before  the  ^as  also  an  affidavit  by  a  servant  who  was  present  at  the 
Term.  time  of  service,  to  the  same  effect. 

BoviU  shewed  cause.  He  contended  that  the  service 
was  insufficient,  inasmuch  as  it  must  be  taken  on  the  facts 
as  they  now  stood,  that  the  notice  and  declaration  were 
not  read  over  and  explained  to  the  daughter  at  the  tinoe  of 
service.  If  that  were  so,  the  rule  must  fall  to  the  ground, 
as  the  necessary  materials  for  the  application  failed.  He 
referred  to  Adams  on  Ejectment^  188,  4th  ed.,  and  Bac.  Ahr. 
tit.  ^* Ejectment^  (B.)  1.  He  also  insisted  that  the  service 
was  too  late,  being  at  ten  o'clock  at  night  of  the  day  before 
the  first  day  of  Term. 
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Unthankj  in  support  of  the  rule,  submitted  that  it  was        1848. 
not  necessary,  where  a  rule  nisi  was  granted,   that   the     Doedem. 
declaration  should  have  been  read  over  or  been  explained     ^f^^^ 
to  the  party  served,  as  if  the  tenant  was  ignorant  of  the  »• 

nature  of  the  proceedings,  and  therefore  did  not  appear, 
he  could  shew  that  fact  in  his  affidavit  in  answer  to  the 
rule.  In  Doe  d.  Dmones  v.  Roe  (a),  it  would  have  been 
perfectly  futile  for  the  learned  Judge  to  have  granted  a 
rule  nisi,  if  the  objection  now  raised  were  valid,  as  it  was 
not  even  stated  there  upon  the  affidavit  on  which  the 
application  was  made,  that  the  notice  had  been  read  over 
or  explained  to  the  party  served. 

CoLERnx>E,  J. — I  am  not  aware,  nor  can  the  Master 
inform  me,  that  thb  point  has  ever  been  raised.  It  is 
of  course  desirable  that  parties  should  he  held  to  strict 
service  in  cases  of  ejectment,  but  I  can  see  good  reason 
why  the  service  in  this  case  should  be  held  sufficient,  by 
treating  it  as  if  it  were  service  of  a  writ  of  summons 
in  an  ordinary  action.  There  it  is  necessary  to  shew 
that  it  came  to  the  knowledge  of  the  party.  Here  the 
declaration  and  notice  were  received  in  time ;  but  the  tenant 
relies  on  the  fact  that  they  were  not  explained  or  read  over 
to  the  daughter  on  whom  they  were  served,  and,  therefore, 
that  he  may  not  have  been  acquainted  with  the  nature  of 
the  proceedings  before  the  first  day  of  Term.  As  he  has 
had  the  opportunity  of  speaking  to  that  fiict,  and  it  is  one 
peculiarly  within  his  own  knowledge,  and  he  has  not 
thought  fit  to  do  so;  I  am  of  opinion  the  case  comes  within 
the  principle  acted  upon  in  Doe d.  Downes  v.  Roe;  and  that, 
therefore,  the  rule  must  be  absolute. 

Rule  absolute. 

(a)  4  Dowl.  565. 
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Regina  V.  Justices  of  Middlesex. 

On  Ml  appeal  A  RULE  had  been  obtained  in  Hilary  Term  last,  calling 

aeasioM,  bj  '  upon  the  justices  of  the  peace  in  and  for  the  county  of 

feiw  *ii«?iiit  Middlesex,  to  shew  cause  why  a  mandamus  should  not  issue 

an  order  of  directed  to  them,  commandinir  them  to  enter  continuances, 

maintenance, 

the8&9  and  hear  the  appeal  of  one  Richard  Cooke,  against  an 

■.  6,  mniies  order  of  affiliation,  made  on  him  by  John   Hardwicke, 

«onSe teUl  ^^^i^>  sitting  at  the  Marlborough  Police  Court,  on  the 

of  any  such  application  of  one  Mary  Ann  Dickins. 

*•  hear 'the  It  appeared  upon  the  affidavits  that  the  order  in  question 

tbe^her:**  ^^  made  by  Mr.  Hardwicke,  about  five  o'clock  on  Satur- 

iTe&^^attbe  day  aftemoon,  the  2nd  of  October,  1847.     That  Cooke  at 

proof  that  no-  *'     . 

tice  of  appeal  that  time  gave  the  mother  a  verbal  notice  of  his  intention 
to  her.  wM*^*°  ^^  appeal  to  the  next  sessions.  That  on  Monday,  the  4th 
SSd  °of*the*  of  October,  about  ten  o'clock  in  the  morning,  a  notice  in 
appeal ;  and      writinff  that  Cooke  intended  to  appeal  a^inst  the  order  at 

that,  therefore,    ,  *  ,  •  .     ,      u  i  j        •  i  r 

ahe  might  be  the  next  general  quarter  sessions  to  be  holden  m  and  for 

witne88*to'  ^^  county  of  Middlesex,  was  served  upon  her;  and  on  the 

prove  that  g^jj^  another  notice,  also  in  writing,  that  he  had  entered  into 

An  order  of  recognisances  to  prosecute  the  appeal.     As  there  were  not 

under  the  fourteen  days  between  the  making  the  order  and  the  next 

c  101  WM  general  quarter  sessions,  which  were  held  on  the  II th  of 

made  at  five  October,  a  notice   was  served  upon   her  continuimr  the 

o'clock  in  the  .  T  ^* 

afternoon  of  appeal  till  the  general  quarter  sessions,  to  be  held  next  after 
At'ten*o*clock  ^'^^  October  general  quarter  sessions.  Notice  of  trial  of 
on  Monday       ^j^g  appeal  was  then  reffularly  ffiven  for  the  Epiphany  Ses- 

moming,  no-  *  ^  o  j  o  r  r         » 

tice  of  appeal    sions,  and  the  appeal  came  on  to  be  heard  on  the  14th  of 

was  j»ervcd  on      _.  ,  .  . 

the  mother:  January,  1848.  The  appellant  was  put  to  prove  his  notice 
notice  waa  *  *    ^^  appeal,  and  he  proposed  to  call  the  mother  herself  as  a 

given  in  suflB- 

cient  time,  as  the  twenty. four  hours  prescribed  by  the  7  &  8  Vict.  c.  101,  s.  4,  within  which 

notice  of  appeal  is  to  be  given,  must  be  reckoned  exclusive  of  Sunday. 

The  7  &  8  Vict.  c.  71,  s.  2  (Criminal  Justice  [Middlesex]  Act),  enacts,  that  the  adjourned 
sessions  in  Middlesex  **  shall  be  general  sessions  of  the  peace,'*  and  **  shall  have  power  to  try 
and  determine  all  appeals,  and  all  other  powers  which"  **  belong  to  the  general  quarter  sessions  :** 
Jleldt  that  the  jurisdiction  thus  given  was  optional  only ;  and  that  the  putative  father  was  not 
bound  to  appeal  to  those  sessions,  but  might  wait  and  appeal  to  the  general  quarter  sessions. 
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witness  to  prove  that  he  had  given  her  a  verbal  notice  of       1848. 
appeal  on  the  same  day  that  the  order  was  made.    It  was    ^[^^^^ 
objected  on  her  behalf,  that  she  was  not  a  competent  wit-      ,    »•     . 

Jutioet  of 

ness  to  prove  the  notice  of  appeal,  for  the  appellant ;  and  Hiddlbsbx. 
the  justices  entertained  the  objection,  and  refused  to  allow 
her  to  be  sworn.  The  appellant  then  tendered  evidence 
of  a  written  notice  of  appeal  having  been  served  on  her, 
on  the  Monday  morning  at  ten  o'clock.  To  this  it  was 
objected  that  that  notice  was  too  late,  as  the  Sunday  was  to 
be  counted  part  of  the  twenty-four  hours,  within  which  the 
notice  must  be  served.  The  sessions  thought  this  objec- 
tion also  well  founded,  and  refused  to  hear  the  appeal  It 
appeared  upon  the  affidavits,  that  between  the  general 
quarter  sessions  held  in  October,  1847,  and  the  general 
quarter  sessions  held  in  January,  1848,  there  was  held  a 
second  or  adjourned  sessions  in  November,  1847,  which, 
under  the  statute  7  &  8  Vict.  c.  71,  s.  2,  had  all  the  powers 
of  a  Court  of  General  Quarter  Sessions. 

Prendergast  now  shewed  cause.  It  is  submitted,  that  the 
sessions  were  right  in  the  decision  to  which  they  came 
upon  both  points.  The  woman  could  not  be  called  as  a 
witness  to  prove  that  she  had  received  the  notice  of  appeaL 
Being  a  party  in  the  proceeding,  her  evidence  is  only  admissi- 
ble, before  the  petty  sessions,  by  virtue  of  the  7  &  8  Vict, 
c.  101,  s.  3,  which  enacts,  that  ^'  the  justices  in  such  petty 
sessions  shall  hear  the  evidence  of  such  woman ;"  and  before 
the  quarter  sessions,  by  virtue  of  the  8  &  9  Vict.  c.  10,  s.  6, 
which,  after  reciting  that  doubts  have  arisen  **  whether  the 
siud  mother  can  be  heard  by  the  said  Court  of  Quarter  Ses- 
sions," enacts,  ^*  that  on  the  trial  of  any  such  appeal  before 
any  Court  of  Quarter  Sessions,  the  justices  therein  assem- 
bled, or  the  recorder,  (as  the  case  may  be,)  shall  hear  the 
evidence  of  the  said  mother,  and  such  other  evidence  as 
she  may  produce,  ftc."  The  point  upon  which  her  evidence 
'was  tendered,  was  one  precedent  to  **  the  trial"  of  the  appeal. 
Her  evidence  is  only  rendered  admissible  **  on  the  trial,"  ex 
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1848.       necessitate  rei;  and  the  actual  trial  is  not  began  ontil  those 
^^'^[^^^    pfeliminary  steps  are  taken,  which  render  it  incnmbeni  on 
V*  the  Court  to  hear  the  appeal     Then  as  to  the  written 

MmDLttEx.    notice  of  i^ypeal,  that  was  served  too  late.     The  statute 
29  Car.  2,  c.  7,  s.  1,  which  prohibits  any  one  firom  exer- 
dnng  their  ordinary  callings  on  a  Sunday,  and  section  6, 
which  renders  the  service  of  ''any  writ,  process,  warrant, 
order,  judgment,  or  decree,"  on  a  Sunday  void,  do  not 
apply  to  a  notice  of  i^peal  like  the  present     There  are 
some  notices  which  are  required  to  be  given  on  a  Sunday: 
such  as  notice  of  a  poor  rate,  which  formeriy  was  given  in 
the  church,  the  next  Sunday  after  its  allowance ;  and  now 
by  the  7  Wm.  4  &  1  Vict,  c  45,  s.  1,  must  be  fixed  to  the 
church  door  on  that  day.     In  a  late  case  in  the  Commoii 
Pleas,  RawUns  v.   The  Oveneer$  of  West  Derby  (a),  the 
validity  of  acts  done  on  a  Sunday  was  much  dinmryrd. 
That  was  a  question  whether  a  notice  required  to  be  given 
by  the  6  &  7  Vict  c.  18,  s.  4,  ''on  or  before  the  20th  of 
July"  in  every  year,  was  well  given  on  the  20th  of  July, 
when  that  day  fell  on  a  Sunday;  and  the  Court  decided 
that  it  was.     Mr.  Justice  MatUe,  in  delivering  judgment 
there  says,  "  I  know  of  no  law  that  prevents  these  notices 
fix>m  being  served  on  a  Sunday.     Certain  things  are  by 
statute  declared  void  if  done  on  a  Sunday :  but  prima  £M:ie 
any  act  may  be  done  on  that  day."     "  In  the  reign  of  Charles 
the  Second,  an  act  of  Parliament  passed  providing  that  certain 
things  that  formerly  might  have  been  done  on  Sunday,  should 
no  longer  be  done  on  that  day ;  all  other  things  being  left 
to  the  freedom  of  the  common  law."     Here  too  the  statute 
7  &  8  Vict  c  101,  8.  4,  does  not  speak  of  a  day  s  notice 
which  might  possibly  only  apply  to  a  dies  juridicus,  but 
says,    "  if  within  tweiUy-faur  hours  after  the  adjudication 
and  making  of  any  order  on  the  putative  father  as  afiue- 
said,  such  putative  father  give  notice  of  appeal,"  &c.     Be- 
sides, even  if  the  service  of  the  notice  had  been  in  time, 

(a)  2  C.  B.  72. 
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the  notice  of  appeal  should  have  been  given  for  the  ad-  1848. 

journed  sessions  in  November,  1847,  and  was  too  late  in  r^^ina 

being  given  for  the  sessions  in  January,  1848.     By  the  <^* 

7  &  8  Vict*  c  71,  which  is  entitled  *' An  Act  for  the  better  Middlesex. 
Administration  of  Criminal  Justice  in  Middlesex,**  the 

holding  of  sessions  in  the  county  of  Middlesex  is  regulated. 
By  sect.  2,  it  is  enacted,  '*  that  the  second  sessions,  or  the 
adjourned  sessions"  '^ shall  be  general  sessions  of  the  peace; 
and  such  general  sessions  shall  have  power  to  try  and 
determine  all  appeals,  and  all  other  powers  which  now  or 
shall  hereafter  belong  to  the  general  quarter  sessions."  By 
the  7  &  8  Vict.  c.  101,  s.  4,  the  putative  &ther  is  bound 
**  to  appeal  to  the  general  quarter  sessions  of  the  peace  to 
be  holden  after  the  period  of  fourteen  days  next  after  the 
making  of  the  said  order,  for  the  county,  city,  borough,  or 
place,  for  which  such  petty  session  may  have  been  held." 
He  ought,  therefore,  to  have  appealed  to  the  November 
sessions,  which,  as  regarded  appeals,  was  the  same  as  a 
general  quarter  sessions ;  and  he  was  too  late  in  going  to  the 
Epiphany  Sessions,  which  therefore  had  no  jurisdiction  to 
entertain  the  appeal  [Erie,  J. — ^It  seems  to  me  clear  that 
under  the  terms  of  the  statute  7  &  8  Vict.  c.  71,  s.  2,  the 
November  sessions  had  jurisdiction  to  hear  the  appeal,  if 
the  appellant  had  chosen  to  go  there ;  but  that  it  was  not 
obligatory  on  him  to  do  so ;  and  that  the  power  of  appeal 
to  the  general  quarter  sessions  was  not  taken  away,  if  he 
preferred  to  wait  and  go  there.] 

Pashky,  in  support  of  the  rule,  was  desired  to  confine 
himself  to  the  two  first  objections.     The  words  of  the  act, 

8  &  9  Vict.  c.  10,  s.  6,  are  very  general,  that  **  doubts 
have  been  raised  as  to  whether  the  said  mother  can  be 
heard  by  the  said  Court  of  Quarter  Sesdon ;"  and,  there- 
fore, enacts,  *^  that  on  the  trial  of  any  such  appeal  before 
any  Court  of  Quarter  Sessions,  the  justices  therein  assem- 
bled or  the  recorder,  (as  the  case. may  be,)  shall  hear  the 
evidence  of  the  said  mother,**  &c.  **  and  proceed  to  hear 
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1 848.       and  determine  the  said  appeal  in  other  respects  accordiiu; 

^^jj^^       to  law.**     It  has  been  said,  however,  that  *'  on  the  trial," 

V.  does  not  mean  until  after  the  notice  of  appeal  has  been 

Jmtioof  of 

MIIIDLB8K3C  proved,  and  the  inquiry  on  the  merits  gone  into.  The 
question,  therefore,  is,  when  does  '^  the  trial"  begin  within  the 
meaning  of  the  act  of  Parliament  In  Reg.  v.  Stamper  (a), 
a  rule  of  sessions  required  that  all  applications  for  orders  of 
maintenance  in  bastardy  should  be  entered  with  the  clerk 
of  the  peace  on  or  before  a  certain  day,  and  that  they 
should  be  called  on  at  the  sessions  in  the  order  of  entry. 
The  prosecutors  entered  the  application,  but  did  not  appear 
at  the  sessions  when  it  was  called  on,  although  the  party 
did  against  whom  they  applied.  And  it  was  held,  that  the 
sessions  had  power  to  make  an  order  for  costs  incurred 
"  by  resisting  such  application,"  under  the  4  &  5  Wm.  4, 
c.  76,  s.  73,  which  empowers  them  to  do  so,  ^*]Supon  the 
hearing  of  such  application^  they  shall  not  think  fit  to  make 
any  order  thereon.  And  in  a  later  case  of  Reg.  v.  The 
Recorder  of  Exeter  {b)^  where  an  application  had  been  made 
by  parish  officers  for  an  order  of  maintenance,  under  the 
2  &  3  Vict  c.  85,  it  being  objected  at  the  quarter  sessions, 
that  they  were  not  the  proper  parties  to  apply,  and  the 
sessions  deciding  that  objection  to  be  well  founded,  it  was 
held,  on  motion  for  a  mandamus,  that  the  sessions  had 
power  under  the  4  &  5  Wm.  4,  c.  76,  s.  73,  to  award  costs 
to  be  paid  by  the  parish  officers.  [jErfc,  J. — There  is  a 
still  later  case  of  Reg.  v.  Lord  Hastings  (c),  in  which  I  was 
engaged  when  at  the  Bar,  where  the  question  arose  upon 
a  successful  objection  to  an  application  under  the  same 
statute,  on  the  ground  that  there  was  no  sufficient  evidence 
of  the  notice  of  application  being  signed  by  a  majority  of 
the  guardians;  and  this  Court  held  that  there  had  been 
no  ^^  hearing  of  the  application*'  within  the  4  &  5  Wm.  4, 
a  76,  s.  73,  so  as  to  bind  the  justices  to  award  costs.] 
That  case  seems  to  have  been  decided,  according  to  Mr. 

(a)  1  a  B.  119;    S.  C.   4  P.  (6)  5  Q.  B.  342. 

&D.  539.  (c)  6  Q.  B.  141. 
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Justice  WiffhtmafCs  judgment,  partly  on  the  ground  that  1848. 
the  party  seeking  to  treat  the  application  as  having  been  r^^^J/ 
heardy  was  the  party  who  objected  to  the  parish  officers  ,  *'  ^ 
being  heard.  As  to  the  other  point,  it  is  submitted  that  Midolsskz. 
it  would  have  been  unlawful  to  serve  this  notice  on  a 
Sunday  (under  stat  29  Car.  2) ;  and  if  that  be  clearly  so, 
the  Sunday  should  be  excluded  in  the  computation  of  the 
twenty-four  hours  within  which  the  notice  of  appeal  is 
required  to  be  given  in  this  case ;  and,  therefore,  the  notice 
which  was  given  on  the  Monday  morning,  was  perfectly  in 
time.  ^*  Process"  is  defined  in  TomUrCs  Law  Diet,  tit 
*^  Process^  as  being  ^Margely  taken  for  all  the  proceedings 
in  any  action  or  prosecution,  real  or  personal,  civil  or 
criminal,  fix)m  the  beginning  to  the  end."  [Erie,  J. — ^Is 
not  the  act  of  the  Court  necessary  to  constitute  ^^  process," 
not  merely  the  act  of  the  party?]  Any  statutory  notice 
which  has  the  legal  incident  of  either  bringing  him  on 
whom  it  is  served  into  a  Court  of  justice,  or  of  entitling 
such  Court  to  proceed  and  decide  against  him  in  his 
absence,  must  be  considered  as  ^^  process"  within  the  mean- 
ing of  the  statute  of  Charles  2.  Still  more  clearly  is  it 
such  process,  when,  as  in  this  case,  the  notice  is  in  effect 
to  remove  a  judgment  from  the  judicial  tribunal  which  has 
pronounced  it,  to  a  Court  of  appeal.  In  Waldegrave^M 
case  (a)  the  question  was,  whether  the  delivery  of  a  decla- 
ration in  trespass  on  Trinity  Sunday  was  good,  and  Chief 
Justice  HoU  seems  to  have  been  strongly  of  opinion  that  it 
was  not,  and  he  is  reported  to  have  said  that  **  he  would 
take  the  word  process  for  proceeding^  and  such  construction 
as  tends  to  a  better  observation  is  to  be  made."  And  in 
Tayhr^s  case(b)  the  question  was,  whether  service  of  a 
declaration  in  ejectment  was  good.  **  And  per  Cur.^  it  is 
not ;  for  it  is  a  process,  though  not  a  judicial  one ;  for  it  is 

(a)  12  Mod.  606 ;  S.  C.  div,      remarked  that  the  cases  reported 
nom,  1  Ld.  Raym.  705.  in  the  twelfth  volume,  were  of 

{h)  12  Mod.  667.    Prendergast      doubtful  authority. 
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compalsive  on  the  party  to  appear ;  and  it  may  as  well  be 
said  that  service  of  a  satnmons  in  a  real  action  may  be  good 
on  Sunday.**  In  Morgan  y.  Johnson  (a)  it  was  held^  that 
service  of  a  notice  of  declaration  on  a  Sunday  is  bad,  though 
the  defendant  accept  it,  knowing  it  to  be  irregular.  In 
Roberts  y.  Monhhouse  (6),  service  of  notice  of  a  plea  filed 
was  held  void.  There  Lord  EUenborough  said,  ^  all  notices 
on  which  rules  are  made,  are  process  in  respect  to  the  sub- 
ject-matter ;  not,  indeed,  process  with  respect  to  the  wri^ 
but  process  in  respect  to  the  rule."  In  Hughes  v.  Budd  {e)^ 
notice  to  produce,  served  on  a  Sunday,  was  held  void.  The 
case  which  has  been  cited,  on  the  other  side,  of  Rawlins  v. 
The  Overseers  of  West  Derby  (c/),  was  not  a  case  of  a  pro- 
ceeding in  any  trial  in  a  Court  of  justice.  [Ue  referred 
also  to  Brookes  v.  Warren  (e) ;  M^Ileham  v.  Smith  (y) ; 
Taylor  v.  FhilUps  (g) ;  DakuCs  case  (A) ;  Field  v.  Park  (i), 
and  HawJu  Pleas  of  the  Crowny  bk.  2,  c.  10,  s.  9.] 
Moreover,  independently  of  the  Statute  of  Charles,  and 
according  to  my  Lord  Coke^  merchandizing  on  the  Lord's 
Day  is  unlawful ;  2  Inst.  220.  It  might  probably  be  suc- 
cessfully contended,  that  according  to  the  principles  of  the 
common  law,  such  service  of  process  on  a  Sunday  would 
be  void.     [He  was  then  stopped  by  the  Court] 


Erle,  J. — I  am  of  opinion  that  this  rule  must  be  made 
absolute.  The  statute  8  &  9  Vict  c.  10,  s.  6,  has  rendered 
the  mother  a  competent  witness  "on  the  trial"  of  the 
appeal;  and  it  appears  to  me,  that  as  soon  as  the  appeal  is 
entered,  and  the  case  called  on,  "  the  trial"  commences.  It 
would  otherwise  follow,  that  a  witness  called  to  prove  that 
notice  of  appeal  was  given,  would  not  be  liable,  if  swearing 


(a)  1  H.  Bl.  628. 

(b)  8  East,  547. 

(c)  8  Dowl.  315,  7. 

(d)  2  C.  B.  72. 

(e)  2  W.  Bl.  1273. 


(/)  8  T.  R.  86. 
(^)  3  East,  155. 
(A)  2  Wms.  Saund.  290,  1. 
(t)  20  Johnston's   Rep.    140, 
(American). 


EASTEH  TERM,    11    TICT.  ^B7 

wisely,  to  an  indictment  for  peijury.     It  seems  to  me> 

therefore,  that  the  appeal  once  opened,  the  mother  was  as 

much  a  competent  witness  to  prove  that  she  had  received      .    f«     . 

notice  of  the  appeal,  as  she  was  to  prove  any  other  &cL    Middlesex. 

Assuming,  then,  that  she  could  have  proved  that  notice  of 

appeal  had  been  given  to  her,  which  is  not  indeed  denied 

on  the  affidavits,  she  ought  to  have  been  received  as  a 

witness,  and  the  rule  for  the  mandamus  should  therefore 

be  absolute. 

As  respects  giving  the  notice  of  appeal  on  the  Sunday,  it 
seems  to  me  that  the  case  comes  within  the  operation  of  the 
Statute  of  Charles ;  and  that  the  notice  is  very  much  in  the 
nature  of  ^^  process.**  The  service  of  a  declaration  in  ejectment 
is  strongly  analogous,  for  that  is  an  act  done  between  the 
parties,  and  without  any  interference  on  the  part  of  the 
Court  A  notice  of  appeal  is  a  notice  of  what  one  Court 
has  decided,  and  which  authorizes  another  Court  to  pro- 
ceed. On  either  ground,  therefore,  I  think  this  rule  must 
be  absolute. 

Rule  absolute. 


Tassie  v.  Kennedy. 

1.  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  A  came  was 

why  he  should  not  give  security  for  costs  within  four  days ;  certiorari  from 

or  why  in  default  thereof,  the  defendant  should  not  be  at  ^®  ^^  ^ 

liberty  to  take  out  of  Court  the  sum  of  164/.  2*.  6dl  which  Mayw  ^  _ 

•^  ,       .  Loudon.    The 

had  been  paid  in  by  the  defendant  in  lieu  of  baiL  defendant  paid 

It  appeared  from  the  affidavits,  that  the  action  had  been  fntoCourt,°in^ 
commenced  in   the  Lord  Mayor's  Court  by  attachment  ^'®?*5f^*' 

■'  ■'  and  shortly 

issued  on  the  4th  of  June,  1846.     That  it  was  removed  by  afterwards 

obtained  a 

certiorari  into  this  Court,  and  diat  instead  of  putting  in  rule  for  se- 
curity for  costs 
on  tbe  ground 
that  the  plaintiff  resided  out  of  England.    The  security  for  costs  was  never  given,  and  a  period 
of  nearly  two  years  elapsed  without  any  proceeding  in  the  cause.     The  Court,  under  these 
circumstances,  made  absolute  a  rule  calling  on  the  plaintiff  to  give  security  for  costs  within  a 
fortnight;  otherwise  the  defendant  to  be  at  liberty  to  take  tbe  money  paid  in,  in  lieu  of  bail, 
out  of  Court. 
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1848.       bail,  as  security  to  answer  die  debt  and  costs,  as  is  usual  in 
^"rp*^"""^     such  cases,  the  defendant,  by  a  Judge's  order  of  the  19th 
V.  of  June,  1846,  obtained  leave  to  pay  the  amount,  1642.  2s.  6d. 

into  Court,  in  lieu  of  buL  On  the  4th  of  July,  the  de- 
fendant obtained  a  rule  calling  upon  the  plaintiff  to  give 
security  for  costs,  on  the  ground  that  he  resided  in  Scotland, 
with  a  stay  of  proceedings  until  it  was  given.  It  appeared 
•  that  since  that  time  no  security  for  costs  had  been  given  by 

the  plaintiff,  nor  any  step  taken  by  him  in  the  cause.     The 
present  rule  having  been  then  obtained, 

BoviU  shewed  cause.  The  present  motion  is  without 
authority.  It  is  laid  down  in  2  Chit,  Archb.  1236,  8th  ed«, 
that  ^^the  Coiut  will  not  appoint  any  fixed  time  within 
which  the  security  for  costs  shall  be  given  by  the  plaintiff." 
And  in  KeUy  v.  Brown  (a)  it  was  held,  that  the  Court 
would  not  superadd  to  a  rule  for  security  for  costs,  the 
term  that  the  defendant  should  be  at  liberty  to  sign  judg- 
ment as  in  case  of  a  nonsuit,  if  the  security  should  not  be 
given  within  a  limited  time.  Does  the  fact,  then,  that  here 
the  defendant  has  lodged  money  in  the  hands  of  the  Court 
in  lieu  of  bail,  make  any  difference  ?  It  is  submitted  that 
it  does  not  If  the  defendant  chose  to  lodge  money  in 
Court,  instead  of  putting  in  bail  in  the  usual  manner,  it 
was  done  for  his  accommodation,  and  he  must  submit  to 
any  inconvenience  arising  therefrom. 

Meymotty  in  support  of  the  rule.  The  inconvenience 
which  the  defendant  suffers  is  from  the  plaintiff's  delay. 
It  would  be  very  hard  if  the  defendant  is  either  to  abandon 
his  rule  for  security  for  costs,  or  else  to  submit  to  his  money 
being  locked  up  in  Court  for  as  long  as  the  plaintiff  likes 
to  delay  proceeding  in  the  action.  If  no  rule  had  been 
obtained  for  security  of  costs,  and  bail  had  been  regularly 
put  in,  the  plainti^  would  have  been  bound  to  declare 

(a)  5  Dowl.  264. 


9. 

Kennedy. 
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within  two  Terms;  otherwise  he  might  have  been  non-  J 848. 
prossed,  and  the  bail  would  have  been  discharged;  Syhes  tIssib 
V.  Bautoens  (a). 

Cur.  adv.  vuU. 

CoLERiDOE,  J. — The  circumstances  of  this  case  were 
shortly  as  follow : — An  action  was  commenced  in  the  Lord 
Mayor's  Court  about  two  years  ago,  and  shortly  afterwards 
removed  into  this  Court  by  writ  of  certiorari.  The  de- 
fendant paid  a  sum  of  money  into  Court,  in  lieu  of  putting 
in  bail  to  answer  the  debt  and  costs.  Subsequently  a  rule 
was  obtained  by  him  for  security  for  costs,  the  plaintiff 
residing  in  Scotland;  and  the  cause  has  remained  ever  since 
in  that  state.  The  plaintiff  not  having  complied  with  this 
order,  the  proceedings  are  stayed:  but  the  defendant's 
money  is  locked  up;  and  he  seeks  now  either  to  compel 
the  plidntiff  at  once  to  give  the  security  for  costs,  or  to  be 
allowed  to  have  his  money  returned  to  him  out  of  Court 

There  is  no  doubt  that  in  the  ordinary  case  of  a  defendant 
obtaining  a  rule  for  security  for  costs,  he  cannot  compel 
the  plaintiff  to  proceed ;  and  that  if  he  wishes  to  do  so,  he 
must  abandon  his  rule  for  security  for  costs.  But  here 
there  is  the  amount  which  the  defendant  has  paid  in  lieu 
of  bail,  awaiting  the  event  of  the  cause ;  and  it  certainly 
seems  hard  upon  him  that  he  should  have  his  money  thus 
locked  up,  and  yet  not  be  able  to  compel  the  plaintiff  to 
go  on.  I  can  find  no  authority  which  should  prevent  my 
granting  the  rule  which  the  defendant  asks  for,  and,  as  I 
think  the  application  a  reasonable  one,  the  rule  must  be 
absolute. 

Rule  absolute:  security  for  costs  to  be  given 
within  a  fortnight;  otherwise,  the  defendant 
to  be  allowed  to  take  the  money  paid  out  of 
Court. 

(a)  2  N0W  Rep.  404. 
VOL.    v.  Q   Q  O.   &   L. 
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COBRALL  V.   FOULKES. 

YHMn  an  ^  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 

rf^'wrh  rf*^  why  the  copy  of  the  writ  of  summons^  and  service  thereof 

mmmoiii  was  should  not  be  set  aside  for  irregularity,  with  costs, 

tested  on  a  It  appeared  that  the  writ  of  summons  was  regular,  but 

£w$ itadf  ^®  ^^P7  senred  was  dated  on  a  day  difierent  to  that  on 

^«|^^  which  the  wit  WHS  dated;  and,  by  the  wrong  date,  it  ap. 

defendant  waa  peared  to  be  tested  on  a  Sunday. 

noCbomidto 
treat  the  pro- 

JJlJ^jJj^  Scait  shewed  cause.     It  is  submitted  that  the  copy 

^^ff^J^  served  is  a  mere  nullity,  and  as  the  plaintiff  has  taken  no 

taken  no  inb.  Subsequent  step^  the  defendant  should  have  disr^arded 

iS^^t^'*  the  service,  and  ought  not  to  have  come  and  put  the  jdahi- 

cone  to  ^  tiff  to  the  costB  of  this  rule.    The  rule  should  therefore  be 

Goorttoset 

tiieoopy  and     absolute  without  costSL  [He  referred  to  iZokr^v  V.  SpmrCat); 

ggffice  aiide* 

Haman  v.  ShackeUan  (ft)]. 

MUler^  in  support  of  the  rule.  The  defendant  was  bound 
to  make  this  application,  or  he  would  have  been  said  to 
have  waived  it  The  defect  here  is  an  irregularity  merely, 
and  not  a  nullity.  The  writ  Itself  was  regular,  and  it  is 
the  copy  only  which  is  defective. 

Coleridge,  J. — ^The  defect  here  can  hardly  be  said  to 
render  the  proceeding  so  null  and  void  that  the  defendant 
was  not  bound  to  take  any  notice  of  it  The  service  would 
have  been  good,  but  for  the  defect  in  the  copy  of  the  writ 
of  summons;  and  if  the  copy  had  been  a  true  copy,  the 
writ  would  have  been  null  I,  therefore,  think  that  the 
defendant  was  justified  in  coming  here  to  set  it  aside. 

Rule  absolute. 

(a)  3  Dowl.  551.  {h)  4  Dowl.  48. 
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McGregor  v.  Fiskin. 

J^ONTAGUE  SMITH  moved  for  a  rule  calling  on  The  Scotch 
the  sheriffs  of  London,  and  the  plaintiff,  to  shew  cause  why  2  &  3  Vict, 
the  defendsmt  should  not  be  discharged  out  of  the  custody  gnacii'tha^a 
of  the  sheriffs  of  London.  wimnt  of 

protection 

It  appeared  that  on  the  15th  of  April,  the  defendant  had  granted  to  a 
been  arrested  under  a  capias  issued  on  a  Judge's  order,  that  ac?  ••Thjai 
under  the  1  &  2  Vict  c.  110,  s.  3,  upon  affidavits  which  |5]^jJ,®^^ 
shewed  that  the  defendant  was  indebted  to  the  plaintiff  in  debtor  from 
a  sum  of  295Z.  1^.  %d. ;  that  the  defendant's  settled  place  pritonment  in 
of  residence  was  at  Glasgow,  in  the  kingdom  of  Scotland,  ^"aMimi" 
and  that  he  was  only  temporarily  absent  from  that  place,  ^^  \^^  J^- 
and  was  then  in  England ;  and  that  he  had  stated  in  the  dominions,  for 
hearing  of  the  deponent,  that  he  intended  leaving  this  ubutmich      ' 
country  for  Glasgow  on  the  evening  of  the  15th  of  April;  '^"!^**' 
and  that,  to  the  best  of  deponent's  belief,  he  would  quit  liberation  shall 
England,  if  not  immediately  apprehended.  effect  against 

ITie  affidavits  in  support  of  the  present  motion  shewed  ofVwramT 
that  when  the  defendant  was  arrested,  he  told  the  party  of«nf««tor 

,  raipnsonment 

arresting  him  that  he  had  been  made  a  bankrupt  in  Scot-  in  meditatione 

land,  and  that  he  had  a  protection  from  arrest  from  the  fa^u^prss- 

Bankruptcy  Court  there,  which  he  produced,  and  which  ^^^^^ 

was  in  the  following  form : —  *ct."   A  d©- 

^  fendant  having 

a  warrant  of 

Unto  the  Honorable  the  Sheriff  of  Lanarkshire  or  his  j^^^lS^his 
substitute :  '!!!?l!:,?" 

arrested  m 

The  petition  of  James  Fiskin  and  Robert  Clark,  two  of  England  on  a 
the  partners  of  James  Fiskin  and  Company,  Silk  Mercers  under  the 
and  Woollen  Drapers  in  Glasgow,  with  the  concurrence  of  ^  iio,,.^ 
James  Gourlay,  accountant  in  Glasgow,  appointed  trustee  <{J» »"  *^**5[!j 
at  the  meeting  of  the  creditors  of  the  said  James  I^iskin  in  Scotland, 
and  Company,  and  James  Fiskin  and  Robert  Clark,  held  toqoit  England 

to  retom  to 
that  country  x   Hdi^  on  motion  to  discharge  him  oat  of  custody,  that  a  capias  so  issued  was  not 
a  <*  warrant  of  arrest "  "  in  meditatione  fugas  **  within  that  section,  and  tnat  the  defendant  wai 
therefore  entitled  to  his  discharge. 

Q  Q  2 
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1848.       on  this  the  twenty-fourth  day  of  November,  1847,  humbly 

M^qC^il    Bheweth; 

9-  That  the  estates  of  the  said  James  Fiskin  and  Company, 

and  James  Fiskin  and  Robert  Clark,  were  sequestrated  on 
the  twenty-fifth  day  of  October,  1847,  under  the  statute 
2  &  3  Vict.  cap.  41,  intituled,  '^  An  Act  for  regulating  the 
Sequestration  of  the  Estates  of  Bankrupts  in  Scotland.** 

That  at  a  meeting  of  the  creditors  on  the  said  estates  held 
this  day,  for  the  election  of  trustee  and  commissioners,  it 
was  unanimously  resolved  to  renew  the  personal  protection 
of  the  said  James  Fiskin  and  Robert  Clark,  for  the  period 
of  six  months  from  the  date  of  the  said  meeting,  viz.,  the 
twenty-fourth  day  of  November,  1847. 

May  it  therefore  please  your  Lordship,  on  considering 
this  petition,  to  renew  the  personal  protections  granted  to 
the  said  James  Fiskin  and  Robert  Clark,  for  the  period  of 
six  months  from  the  date  of  the  said  meeting,  being  the 
twenty-fourth  day  of  November,  1847,  or  do  otherwise  as 
to  your  Lordship  may  seem  proper. 

According  to  justice,  &c. 
(Signed)  J.  Clark. 

(Endorsement). 

Having  considered  the  foregoing  petition,  and  seen  the 
minutes  of  meeting  of  creditors  therein  referred  to,  grants 
a  renewal  warrant  of  protection  in  favour  of  the  bankrupts, 
James  Fiskin  and  Robert  Clark,  against  arrest  or  imprison- 
ment for  civil  debt,  for  the  period  of  six  months  from  this 
date,  in  terms  of  the  statute. 

Glasgow,         1 
24th  Nov.  1847.  /  ^^"""^  GtAseFORD  Belu 

There  was  an  affidavit  also  by  one  of  the  town  clerks  of 
Glasgow,  that  the  warrant  of  protection  was  according  to 
the  form  of  such  writ  as  used  in  Scotland ;  and  that  the 
name  ^^ Henry  Glassford  Bell"  thereunto  subscribed,  is  the 
proper  handwriting  of  Henry  Glassford  Bell,  sheriff  sub- 
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stitute  of   the  lower  ward  of  Lanarkshire,  who  is  the        1848. 
proper  officer  to  subscribe  the  same  in  the  terms  of  the     M'Geiooe 
Stat  2  &  3  Vict.  c.  41.     And  that  according  to  the  best       „  ^' 
of  deponent's  information;  knowledge  and  belief,  the  said 
warrant  of  protection  is  effectual  for  the  protection  of  the 
person  of  the  defendant  from  arrest  or  imprisonment  for 
civil  debt,  contracted  previous  to  the  date  and  issuing  of  the 
sequestration  therein  referred  to,  throughout  Great  Britain 
and  Ireland,  and  her  Majesty's  other  dominions,  for  the 
term  of  six  months  from  the  24th  day  of  November,  1847, 
as  in  the  said  warrant  of  protection  is  mentioned. 

The  defendant,  notwithstanding  this  protection,  having 
been  arrested;  an  application  was  made  to  Mr.  Justice 
Coleridge  at  Chambers,  to  discharge  him  out  of  custody, 
on  the  17th  of  April;  and  by  him  referred  to  the  Court. 
The  present  rule  was  now  accordingly  moved  for. 

Mantaffue  Smith,  The  question  in  this  case  is,  whether 
the  defendant  is  not  entitled  to  protection  fix)m  arrest  under 
the  2  &  3  Vict  c  41,  ss.  18  and  58.  The  13th  section 
empowers  the  Lord  Ordinary  to  grant  a  warrant  for  the 
protection  of  the  debtor  from  arrest  or  imprisonment  for 
civil  debt,  until  the  meeting  of  the  creditors  for  the  election 
of  trustee.  The  17th  section  empowers  him,  where  the 
debtor  is  in  prison,  to  grant  a  warrant  for  his  liberation* 
The  18th  section  enacts,  ^*  that  the  warrant  granting  pro- 
tection or  liberation,  or  a  copy  thereof  certified  by  one  of 
the  bill  chamber  clerks,  shall  protect  or  liberate  the  debtor 
from  arrest  or  imprisonment  in  Great  Britain  and  Ireland, 
and  her  Majesty's  other  dominions,  for  civil  debt  contracted 
previous  to  the  date  of  sequestration ;  but  such  warrant  of 
protection  or  liberation  shall  not  be  of  any  effect  against 
the  execution  of  a  warrant  of  arrest  or  imprisonment  in 
meditatione  fugse  or  ad  fiu^m  praestandum,  or  for  any 
criminal  act"  Then  by  section  58,  the  majority  in  number 
and  value  of  the  creditors  present  at  the  meetings  of  the 
creditors  *^  may  resolve  that  the  personal  protection  of  the 
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1848.       bankrapt  ought  to  be  renewed  for  such  time  as  they  may 
M'GiLEGoii    think  fit,  and  in  such  case  the  trustee  shall  apply  to  the 
^*  sheriff,  who  shall  renew  the  protection ;  and  the  deliyerance 

by  him  renewing  the  same,  or  an  extract  thereof  signed  by 
the  sheriff  clerk,  shall  have  the  same  effect  as  the  original 
warrant  of  protection.**  Here  the  defendant  has  obtained 
a  renewal  order  for  his  protection  from  arrest,  which  pro- 
tects him  from  arrest  or  imprisonment  in  Great  Britain  and 
Ireland,  for  debts  contracted  previous  to  the  date  of  the 
sequestration,  except  in  the  case  of  '^  a  warrant  of  arrest  or 
imprisonment  in  meditatione  fugse;"  and  the  question  i8» 
whether  a  capias  to  arrest  a  defendant  on  the  ground  that 
he  is  going  out  of  England  into  Scotland,  can  be  deemed 
to  be  a  ^^  warrant  of  arrest  or  imprisonment  in  meditatione 
fugas,"  and  it  is  submitted  that  it  cannot  be  so  considered. 
In  a  late  case  of  Jones  v.  Amtruther,  in  the  Court  of 
Exchequer  in  last  Term  (a),  the  defendant  was  discharged 
out  of  custody,  having  a  protection  under  this  act; 
but  there  the  arrest  was  under  a  writ  of  ca.  sa.  The 
**  fuga"  referred  to  in  the  section  is  a  "fiiga**  from 
the  jurisdiction  of  the  Scotch  Court  of  Bankruptcy.  How 
then  can  it  be  contended  to  include  process,  the  effect  of 
which  is  to  hinder  the  debtor  from  returning  within  their 
jurisdiction?  It  is  apprehended  that  the  words  do  not 
include  any  process  to  prevent  flight  from  any  jurisdiction ; 
but  only  such  process  as  prevents  flight  from  the  jurisdiction 
of  the  Scotch  Bankniptcy  Court.  The  words  "warrant  in 
meditatione  fugse  ^  describe  a  well  known  writ  in  the  Scotch 
Courts. 

WilleSy  on  behalf  of  the  plaintiff,  shewed  cause  in  the 
first  instance.  The  only  question  in  this  case  is  one  that 
turns  upon  the  construction  of  the  words,  in  the  18th 
section  of  2  &  3  Vict  c.  41,  "in  meditatione  fugse.** 
In  a  case  of  McGregor  v.  Fiskin,  where  the  same  party 

(a)  Since  reported,  I  Exch.  867. 


FlIKDI. 
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was  plaintiff,  and  the  nephew  of  the  present  defendant,  1848. 
defendant,  the  same  question  arose  before  Mr.  Baron  Parke  j|,qJ[j^ 
at  Chambers ;  and  there  the  plaintiff  alleged  that  the  de- 
fendant was  about  to  proceed  to  Toronto,  in  Canada,  which 
the  defendant  denied,  but  admitted  he  was  going  to  Scot- 
land; and  that  learned  Judge  refused  to  discharge  the 
defendant  It  is  submitted,  that  the  policy  of  the  statute 
will  be  construed  to  be  the  same  as  that  which  regulates 
the  insolvent  law  in  England ;  and  by  the  5  &  6  Vict 
c.  116,  s.  2,  it  is  expressly  provided,  that  the  protection 
granted  to  an  insolvent  debtor  is  not  to  extend  to  protect 
him  from  arrest  under  a  Judge's  order,  on  the  ground  that 
he  is  about  to  quit  the  country.  A  discharge  under  this 
bankrupt  act  in  Scotland  could  scarcely  be  intended  to 
have  a  greater  effect  than  a  discharge  under  the  insolvent 
acts  in  England.  The  act  was  no  doubt  drawn  by  a  Scotch 
lawyer,  who  used  those  terms  with  which  he  was  probably 
most  fiimiliar,  and  which  would  include  every  species  of 
evasion.  If  it  is  said  that  there  is  a  particular  and  well 
known  process  signified  by  these  words  '^  in  meditatione 
fugse,"  that  fact  should  have  been  shewn  by  the  affidavits 
on  which  this  application  is  rested.  If  Great  Britain  and 
Ireland  are  to  be  read  together,  then  the  words  ^*  and  her 
Majesty's  other  dominions'*  must  also  be  read  with  them ; 
and  under  this  constniction  a  bankrupt  might  proceed  to 
the  Ionian  Islands,  or  to  the  remotest  colony  in  her  Majesty's 
dominions.  He  might  proceed  to  Ireland,  and  f]X)m  thence 
abroad.  [Wiffhtman,  J. — Suppose,  in  the  present  case,  it 
had  appeared  that  he  was  going  back  to  Scotland  to  attend 
an  examination.  Could  it  be  said  that  that  was  a  '*  fiiga" 
within  the  meanmg  of  the  act  of  Parliament?]  The 
statute  contemplated  this  freedom  from  arrest  upon  any 
process,  except  process  of  a  particular  description,  and  the 
writ  here  comes  within  that  description. 

WioHTMAN,  J. — It  seems  to  me  very  strange  ta  consider 
it  a  ^*  fuga"  where  he  is  going  back  to  the  very  jurisdiction 
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1848.       which  has  granted  him  the  protectioo.     I  wiU^  however, 
M*Gr£goe    ^°R"^^®  ^^  ™y  Brother  Parhe  respecting  the  case  which  he 
9,  is  stated  to  have  decided  between  nearly  the  same  parties 

on  this  point 

His  Lordship  then  retired  to  consult  with  Mr.  Baron 
Parke^  and  on  his  return, 

Montague  Smith  was  proceeding  to  reply,  but  was  stopped 
by  the  Court, 

WiGHTBiAN,  J. — I  have  seen  my  Brother  Parkey  and  he 
tells  roe  that  he  declined  to  interfere  in  the  case  alluded  to, 
on  the  ground  that  it  was  shewn  that  the  defendant  was 
going  to  Canada. 

It  appears  to  me  that  the  rule  to  discharge  the  defendant 
out  of  custody  in  this  case  must  be  made  absolute ;  and 
that  the  ^^fuga"  that  is  alleged  on  the  affidavits  in  this  case, 
is  not  such  a  '*  fuga**  as  is  contemplated  by  the  act  of  Par- 
liament. 1  may  observe,  that  the  act  of  Parliament  under 
which  this  question  arises,  is  subsequent  to  that  under  which 
the  power  to  arrest  is  given,  on  the  ground  of  the  defend- 
ant's being  about  to  leave  the  country ;  and  that,  therefore, 
if  any  inconsistency  arose  in  the  construction  to  be  put 
on  these  statutes,  the  later  statute  must  prevail  over  the 
former;  but  I  do  not  think  that  any  inconsistency  does 
arise.  Now,  the  later  statute  says,  "  that  the  warrant 
granting  protection  or  liberation,"  &c.,  **  shall  protect  or 
liberate  the  debtor  from  arrest  or  imprisonment  in  Great 
Britain  and  Ireland,  and  her  Majesty *s  other  dominions," 
&c.;  but  that  it  ^^  shall  not  be  of  any  effect  against  the 
execution  of  a  warrant  of  arrest  or  imprisonment  in  medi- 
tatione  fugfle,"  &c.  It  therefore  contemplates  a  protection 
in  Great  Britain  and  Ireland,  unless  there  shall  be  a  medi- 
tatio  fugse.  I  do  not  think  it  is  necessary  to  consider  the 
words  '^and  her  Majesty  s  other  dominions,"  but  shall  treat 
it  as  if  only  containing  the  words  ^^  Great  Britain  and 
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Ireland."    Now,  is  a  return  from  England  to  Scotland  a        1848. 
"  fuga**  contemplated  by  the  act  of  Parliament  I  think  it  is     m«Grkgor 
not     Going  from  Great  Britain  to  Ireland  could  scarcely 
be  so  termed,  much  less  going  from  England  to  Scotland. 
The  rule  will,  therefore,  be  absolute,  but  the  defendant 
must  undertake  not  to  bring  an  action. 

Rule  absolute. 


FllKIN« 


Ex  parte  The  London,   Brighton,  and   South   Coast 

Railway  Company. 

rf  ALLINGER  moved  for  a  certiorari  to  the  justices  of  Ao  appeal 
the  county  of  Surrey,  to  remove  into  this  Court  an  order  of  cidl^ona*°the 
the  Court  of  Quarter  Sessions  of  that  county,  made  on  the  t'hTMMlUnts 
4th  of  January,  1848,  in  order  that  the  same  might  be  "ft  appearing, 

(having  served 
quashed*  a  notice  of 

It  appeared  that  a  poor  rate  having  been  made  for  the  of*L*appeal 
parish  of  Croydon,  by  which  the  company  were  assessed  in  "P®"  *^e  "*- 
respect  of  their  property  within  that  parish,  they  had  duly  tessions,  at  the 
entered  an  appeal  against  the  same,  which  stood  respited  respondents, 
until  the  Epiphany  Sessions,  1848.     That  on  the  first  day  "'he  folbi!' 
of  those  sessions,  they  gave  notice  to  the  respondents  of  "*^,^'™  *"" 
their  intention   to  abandon   the   appeal.     They   did   not  wit    At  the 
appear  at  the  sessions,  but  the  respondents  did;  and  the  sessions ^^ thr 
sessions  made  the  following  order,  dismissing  the  appeal: —  pe*ceofour 

o  '  o  rr  Sovereign 

I^ady  the 
r^  .41  1  .  /»    t       Queen,  holden 

Surrey,  to  wit     At  the  general  quarter  sessions  of  the  at  St.  Mary, 

Newington,  on 
Tuesday,"  Ac. 
After  reciting,  that  "  at  the  last  general  (quarter  sessions  of  the  peace  holden  in  and  for  the  county 
of  Surrey,  appeal  was  then  made  unto  this  Court,**  &c.,  and  that  it  was  respited  ^  until  the  next 

Seneral  (quarter  sessions  of  the  peace  to  be  holden  in  and  for  the  said  county  of  Surrey  :**  **  Now," 
c,  **  it  18  ordered  by  this  Court,"  &c.  that  the  appeal  be  dismissed,  and  "  it  is  further  ordered, 
that  the  said  appellants  do  forthwith  pay  to  the  said  respondents,  the  sum  of  115/.  costs.'* 

Held,  on  motion  for  a  certiorari,  that  it  was  not  necessary  that  notice  should  have  been  given 
to  the  appellants  that  more  than  nominal  costs  would  be  applied  for ;  although  it  was  stated 
upon  affidavit  that  it  was  the  practice  at  the  sessions  not  to  give  more,  unlen  under  very  par- 
ticular circumstances. 

Hdd  also,  that  it  sufficiently  appeared  to  be  a  quarter  sessions  holden  **  in  and  for**  the  county. 

Hdd  also,  that  it  was  sufficiently  shewn  that  the  costs  awarded,  were  costs  m  respect  of  the 
appeal. 
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1848.        peace  of  our  Sovereign  Lady  the  Queen,  holden  at  Saint 
Exalte      Mary,  Newington,  on  Tuesday,  the  4th  day  of  January, 

London,      q^^  thousand  eiffht  hundred  and  forty-eight. 
Brighton,  &0.  ^  . 

Railway  Co.  Whereas  at  the  last  general  quarter  sessions  of  the  peace 
holden  in  and  for  the  the  county  of  Surrey,  appeal  was 
then  made  unto  this  Court  by  and  on  behalf  of  the 
London,  Brighton,  and  South  Coast  Railway  Company, 
^against  a  rate  or  assessment  made  for  the  relief  of  the  poor 
of  the  parish  of  Croydon,  in  the  county  of  Surrey,  intituled 
**  A  rate  or  assessment  made  the  26th  day  of  June,  1847, 
by  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Croydon,  in  the  county  of  Surrey,  upon  all  and 
every  the  lessor  or  lessors,  owner  or  owners,  occupier  or 
occupiers,  of  all  and  singular  houses,  cottages,  lands,  woods, 
tithes,  tenements,  and  other  rateable  hereditaments!,  withm 
the  said  parish  of  Croydon,  for  and  towards  the  immediate 
and  necessary  relief  of  the  poor  of  the  said  parish,  and  for 
the  other  purposes  chargeable  thereon  according  to  law,  at 
and  after  the  rate  of  one  shilling  in  the  pound,  rental, 
and  pursuant  to  and  in  accordance  with,  and  under,  and 
by  virtue  of  the  provisions  of,  an  act  of  Parliament  made 
and  passed  in  the  sixth  year  of  the  reign  of  King  George 
the  Fourth,  intituled  ^  An  Act  for  the  better  assessing  and 
collecting  the  Poor  and  other  Parochial  Rates  in  the  Parish 
of  Croydon,  in  the  said  County  of  Surrey;'"  which  said 
rate  or  assessment  was  consented  unto  and  allowed  by 
Samuel  Hayhurst  Lucas  and  John  William  Sutherland, 
Esquires,  two  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  county  of  Surrey,  on  the  26th  day  of  the  same 
month  of  June,  1847,  and  by  which  said  rate  or  assessment 
the  said  appellants  apprehended  themselves  aggrieved. 
But,  forasmuch  as  the  said  appellants  were  not  then  ready 
with  their  witnesses  to  have  the  merits  of  the  said  appeal 
fully  heard  and  determined,  but  desired  that  the  benefit 
thereof  might  be  saved  to  them,  and  respited  until  the 
next  general  quarter  sessions  of  the  peace  to  be  holden  in 
and  for  the  said  county  of  Surrey,  the  same  was  respited 


EASTER  TERM,    11    VICT. 


699 


accordingly.     Now,  upon  hearing  counsel  on  behalf  of  the        1848. 
said  respondents,  and  the  appellants  being  called  and  not      g^^r^^ 
appearing,  it  is  ordered  by  this  Court,  that  the  appeal  of      London, 
the  said  appellants  be,  and  the  same  is  hereby  dismissed*  Railway  Co. 
And  it  is  further  ordered,  that  the  said  appellants  do  forth- 
with pay  to  the  said  respondents  the  sum  of  one  hundred 
and  fifteen  pounds,  costs. 

By  the  Court. 

Richard  Onslow, 
Deputy  Clerk  of  the  Peace. 

That  the  appellants  were  unaware  of  any  order  being 
made  respecting  costs,  until  a  copy  of  the  above  order  was 
served  upon  them;  and  that  if  they  had  received  any 
notice  to  that  effect,  they  would  have  attended  the  taxation. 
That  it  was  not  the  practice  of  that  sessions  to  award  any 
costs  above  40«.,  except  under  very  particular  circumstances; 
and  that  the  sum  above  awarded  was  far  above  the  amount 
of  any  costs  which  had  been  or  could  be  properly  incurred 
by  the  respondents  in  and  about  the  smd  appeal. 

WaJUnger  {ay  This  order  is  bad  as  awarding  costs 
contrary  to  the  practice  of  the  sessions,  and  behind  the 


(a)  He,  in  the  first  instance, 
called  the  attention  of  the  Court 
to  the  Local  Act,  6  Geo.  4,  c.  76, 
under  which  landlords  are  rate- 
able for  certain  classes  of  property ; 
and  submitted  that  sect.  \7,  which 
enacts  "  that  no  rate  or  rates, 
assessment  or  assessments,"  &C.9 
nor  "  any  other  matter  or  thing  to 
be  done  or  transacted  in  or  re- 
lating to  the  execution  of  the 
act,  or  in  pursuance  or  by  virtue 
thereof,"  shall  "be  removed  by 
certiorari,"  did  not  apply  to  the  pre- 
sent case ;  as  the  railway  company 
did  not  appeal  as  landlords,  but 


as  owners  and  occupiers  only; 
and  referred  to  Bex  v.  Sawtdert 
(6  D.  &  R.  611),  as  shewing  that  the 
mere  entitling  of  the  rate  would 
not  take  away  the  common  law 
right  to  a  certiorari. 

Mr.  Justice  Coleridge  said  be 
should  not  stop  the  case  on  that 
point;  but  intimated  that  be 
rather  thought,  that  as  a  rate  was 
an  entire  thing,  and  part  of  the 
present  one  was  under  this  act, 
if  bad  for  one  part,  it  would  be 
bad  altogether;  and,  therefore, 
that  the  clause  taking  away  the 
certiorari  would  apply. 
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1848.        back  of  the  appellants,  who  had  no  notice  to  attend  the 
Ex  parte       taxation.      In   Reg.  v.  Mortloch  (a),  where  an  order  rf 

London,      sessions  was  upheld  dismissinir  an  appeal  with  costs.  Lord 
BaiGHTONy&e.  ^  ^  t,  •  J     • 

Railway  Co.    Denman,  C.  J.,  said,  **  I  think  the  order  of  sessions  is  good ;  it 

was  made  in  the  presence  of  the  parties,  and  the j  most  have 
understood  that  the  costs  were  to  be  taxed  by  the  officer  of 
the  Court  I  agree  that,  if  this  had  been  done  behind 
their  backs,  they  would  not  have  been  bound  by  it,  but  not 
if  they  had  notice  and  opportunity  to  attend,  which  I  think 
they  had."  [Cokridffef  J. — That  was  the  case  of  an  in- 
dictment for  disobeying  an  order.  Here  you  are  asking 
for  a  certiorari.  The  appellants  knew  that  by  not  appearing 
at  the  sessions  to  support  the  appeal,  it  would  be  dismissed, 
and  that  disposing  of  the  appeal  would  involve  the  question 
of  costs.]  Here  it  appears  upon  affidavit  that  it  was 
contrary  to  the  practice  of  the  sessions,  which  distinguishes 
the  case  from  Beg.  v.  Bolton  (6).  [Co&rufj^e,  J. — Does 
your  affidavit  shew  that  it  is  the  practice  to  give  nodoe 
where  more  than  40«.  is  awarded?]  It  does  not  shew 
that  fact  The  order  is  also  deficient  in  point  of  form. 
It  does  not  state  that  the  sessions  are  holden  ^*\n  and  for 
the  county  of  Surrey."  [Coleridgey  J, — It  shews  that  it 
was  made  at  a  Court  of  Quarter  Sessions  in  Surrey,  and  it 
recites  that  ^^at  the  last  general  quarter  sessions  of  the 
peace  holden  in  and  for  the  county  of  Surrey,  appeal  was 
made  unto  thU  Court,"  and  that  it  was  respited  ^^  until  the 
next  general  quarter  sessions  of  the  peace  to  be  holden  in 
and  for  the  said  county  of  Surrey ;"  and  then  states  that 
^^  it  is  ordered  by  this  Court,  &c."  I  think  this  sufficiently 
shews  that  it  was  the  Court  of  Quarter  Sessions  for  the 
county.]  It  should  shew  what  costs  are  intended,  and 
connect  them  with  the  appeal  If  the  doctrine  of  intend- 
ment is  introduced,  it  would  equally  apply  if  the  word 
*^  costs"  was  left  out. 


(a)  2  New  Sesi.  Cas.  108. 

(6)  1  Q.  B.  66|  S.  C.  4  P.  &  D.  679. 
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CoLEBiDQE,  J. — I  think  there  is  nothing  in  the  objection.        1848. 
It  can  be  seen  on  the  £Eu;e  of  this  order  that  the  Court  of      ex  parte 

Quarter  Sessions  was  dealine  with  a  matter  within  their  -.  I-ondon, 
/^  ,     ,    ,  ^  ,  Bbiohtok.&c. 

jurisdiction.     The  order  must  be  reasonably  interpreted.   Railway  Co. 

and  if  any  mtendment  is  to  be  made,  it  will  be  rather  to 

support  than  to  m validate  the  order.     The  word  *' costs" 

has  a  definite  meaning.     The  sessions  give  their  decision 

on  the  appeal,  and  incident  thereto  is  the  right  to  give 

costs,  which  they  profess  to  give.     It  seems  to  me  that  it 

would  be  trifling  with  words  to  say,  that  by  the  word 

« costs"  they  mean  some  other  costs  than  those  of  the 

appeal.     This  objection  therefore  also  fails. 

Rule  refused. 


Blake  v.  Newburn. 

A  RULE  had  been  obtained  in  Hilary  Term  last,  calling  Whm  a 
upon  the  sheriff  of  Cheshire  to  shew  cause  why  he  should  ^^^  „oro 
not  refund  to  the  defendant  the  excess  beyond  the  fees,  to  Jjj^^*,^^ 
which  he  was  legally  entitled,  upon  the  levy  under  the  writ  7  Wm.  4  & 
of  fi.  fa.  in  this  cause ;  and  also  upon  William  Lawton,  the  for  executing 
officer  of  the  said  sheriff,  to  shew  cause  why  a  writ  of  JiJTmay^i 
attachment  should  not  issue  against  him  for  his  contempt  ^^J^ 
in  demandine  and  receiving  fix>m  the  said  defendant  such  shew  came 

,  .        .  ,  ^  why  he  shoaid 

excess,  contrary  to  the  statute  m  that  case  made  and  pro-  not  return  the 
vided ;  and  why  the  said  sheriff,  or  the  said  William  Lawton,  ^^^  ** 
should  not  pay  the  costs  of  this  application.  Ws  officer  to 

shew  cause 

The  affidavit  of  the  defendant,  on  which  this  rule  was  why  a  writ  of 

obtained,  stated,  that  a  writ  of  fieri  &cias  in  the  above  cause  should  not 

was  issued  to  the  sheriff  of  Cheshire,  directed  to  levy  ^*S"^ 

36L  Ss.  and  interest,  besides  officers'  fees,  and  other  lenil  contempt  in 

^       receiTingthe 
eicess. 
Where  the  excess  complained  of  was  charging  for  remaining  in  possession  a  loncer  time  than 
was  necessary,  and  for  more  men  than  were  necessary  to  keep  possession,  and  the  uBdaTits  were 
contradictory ;  the  Court  referred  the  matter  to  the  Master  for  hit  report. 
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1847«       incidental  expenses.     That  the  said  sheriff,   by  William 
BlIu       Lawton  of  Liverpool,  in  the  county  of  Lancaster,  his  officer^ 
*-  on  the  29th  day  of  November,  1847,  seized  this  deponent's 

goods  and  chattels  in  and  about  his  dwelling-hooae,  and 
kept  possession  of  them,  not  at  this  deponent's  request, 
(although  he  did  not  find  any  fault  therewith),  for  the  space 
of  thir^-four  days,  until  the  Ist  of  January,  1848,  during 
all  which  time  one  man  only,  and  no  more,  was  in  possession, 
except  an  additional  man,  on  two  or  three  several  occasioiis, 
for  only  a  very  short  time  each,  and  without  any  necessity,  as 
the  said  officer's  substitute  continued  in  such  possession.  That 
during  the  whole  of  such  time,  the  said  officer's  substitute  was 
lodged  at  this  deponent's  said  dwelling-house,  and  was  there 
provided  with  all  necessary  victuals  by  him  this  deponent. 
That  this  deponent's  landlord  gave  notice  to  the  said  pluntiff 
and  his  officer  of  rent  being  in  arrear  for  the  said  dwelling- 
house.  That  on  the  1st  day  of  January,  the  defendant  paid 
the  debt  and  costs  to  the  officer,  amounting  to  the  sum  of 
57L  ns.  2(Ly  being  21/1  9s.  2d.  beyond  the  said  sum  of  362.  Si. 
so  endorsed  on  the  said  writ;  and  that  in  the  said  sum  of 
57L  ITs.  2d.,  the  officers  claimed  in  particular  the  sum  of  15L 
for  having  retained  possession  of  the  said  goods  and  chattels 
for  the  space  of  thirty-four  days  as  aforesaid ;  and  2L  2s.  alleged 
fees  or  chaiges  by  reason  of  the  said  arrear  of  rent,  for  which 
notice  only  was  given  on  behalf  of  this  deponent's  landlord 
as  aforesaid,  and  also  4s.  Sd.  for  discharges  and  postages. 

The  affidavit  in  answer  shewed  that  the  sheriff's  officen 
had  remained  in  possession  for  that  length  of  time,  at  the 
request  of  the  defendant  That  from  certain  circumstances 
which  were  set  forth  in  the  affidavit, — namely,  that  tricks  had 
been  had  resort  to  in  order  to  get  the  men  out  of  possession, 
and  that  the  property  was  scattered  over  the  premises, — ^it  was 
necessary  for  the  security  of  the  property  seized,  that  two 
men  should  be  in  possession ;  and  the  affidavit  denied  most 
positively  that  the  men  were  found  with  all  necessary 
victuals  during  their  stay  on  the  premises;  but  admitted 
that,  on  one  or  two  occasions,  bread  and  cheese  and  beer  had 
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been  fiimished  them  by  the  defendant,  by  way  of  gratuity,        1848. 
as  it  was  said*  BlIm 


W.  H.  Watson  now  shewed  cause.  The  affidavit  on  which 
this  rule  was  moved  is  completely  answered.  There  is  a  pre- 
liminary objection  to  the  rule  which  is  improperly  framed* 
It  ought  not  to  be  against  the  sheriff  to  refund  the  excess, 
and  also  for  an  attachment  against  the  officer  fiir  the 
contempt  in  taking  the  excess.  This  is  combining  the  old 
form  of  rule  ag^nst  the  sheriff,  with  the  remedy  given  by 
Stat  7  Wm*  4  &  1  Vict  c  55,  s.  3,  against  the  officer*  K 
the  officer  has  been  guilty  of  extortion,  and  it  is  sought  to 
punish  him  for  it,  the  proceeding  should  be  against  him 
alone*  The  defendant  may  have  the  civil  remedy  against 
the  sheriff,  or  the  criminal  proceeding  against  the  officer ; 
but  not  both.  There  must  be  a  wilful  contravention  of  the 
terms  of  the  act  of  Parliament*  Upon  the  facts  as  they 
appear,  the  question  is,  can  the  Court  see  that  the  officer 
has  been  guilty  of  any  contempt  in  taking  these  fees.  It  is 
submitted  that  they  cannot,  and  that  at  most  it  was  an  error 
in  judgment  on  the  part  of  the  officer,  who  clearly  thought 
that  he  was  justified  in  taking  them* 

CawUng  in  support  of  the  rule*  The  affidavit  of  die 
officer  has  not  completely  answered  the  case*  The  Court 
cannot  see  that  two  men  were  necessary  for  keeping  pos- 
session, or  that  the  time  was  not  unnecessarily  long,  or  that 
the  charge  of  two  guineas  for  the  distress  was  proper.  As 
to  the  form  of  the  rule,  it  is  good,  but  may  be  modified  if 
the  Court  think  fit  It  is  the  general  form  of  rule  now 
used.  An  additional  remedy  is  now  given  by  the  third 
sect  of  7  Wm.  4  &  1  Vict  c.  55,  and  the  execution  debtor 
is  entitled  not  only  to  recover  back  the  excess,  but  to 
punish  the  extortion.  It  is  not  necessary  that  there  should 
be  wilful  extortion.  The  mere  taking  more  than  the 
prescribed  fees  is  sufficient  to  bring  the  offence  within  the 
statute,  and  to  make  it  a  contempt 
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Coleridge,  J. — ^I  see  no  difficulty  in  this  form  of  rule. 
Formerly  the  practice  was  to  call  upon  the  sheriff  alone  to 
refund  the  excess ;  but  now  by  the  late  statute  the  officer 
also  may  be  called  upon,  to  answer  for  his  contempt,  in  taking 
more  than  the  fees  authorized  by  law.  I  see  no  objection 
to  both  applications  being  joined  in  one  rule. 

As  to  the  facts  of  this  case,  there  seems  some  doubt 
whether  the  possession  was  necessarily  held  for  so  many 
days ;  whether  it  was  held  at  the  request  of  the  defendant 
for  any,  and  what,  part  of  that  time;  and  whether  it  was 
necessary  to  employ  two  men*  It  is  said  that  it  was 
necessary  on  account  of  tricks  practised  to  get  the  bailifib 
out  of  possession,  and  on  account  of  the  scattered  natore  of 
the  property.  Upon  these  points,  and  also  upon  the 
nature  of  the  charge  of  the  two  guineas,  let  the  matters  be 
referred  to  the  Master  for  his  report;  and  the  rule  be 
enlarged  in  the  mean  time. 

Rule  accordingly  (a). 


(a)  The  rale  was  drawn  op  in 
the  following  form  : — ''  Upon 
reading,  &c.,  and  upon  hearing, 
&c.,  it  is  ordered  that  it  be  re- 
ferred to  one  of  the  Masters  of 
the  Court  to  ascertain  whether  it 
was  necessary  for  the  said  sheriff 
to  hold  possession  of  the  pro- 
perty of  the  defendant  under  the 
writ  of  execution  herein  for  the 
space  of  thirty-four  days ;  or  whe- 
ther it  was  at  the  request  of  the 


defendant ;  and,  if  not  at  hit 
quest,  for  how  long  it  was  neces- 
sary :  also  whether  two  men  were 
necessary  for  the  purpose  of  hold- 
ing possession  under  the  said 
execution ;  and  also  under  what 
circumstances  the  charge  of  two 
guineas  was  made :  and  that  the 
said  Master  report  thereon  to 
this  Court;  and  that,  in  the  mean- 
time the  said  rule  be  enlarged. 
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COLLETT  V.    CURLINO. 

1  HIS  was  a  rule  to  set  aside  a  writ  of  inquiry,  and  all 
subsequent  proceedings,  for  irregularity. 

It  appeared,  that  the  writ  of  inquiry  (the  action  being 
personal,  and  commenced  by  writ  of  summons)  had  been 
tested  in  Vacation. 


A  writ  of  in- 
qiunr,  in  a  per- 
Bonil  Action, 
mtybe  tested 
in  Vacation, 
under  the 
2  WoL  4,0.39, 
8S.  II  and  12. 


Geo.  Atkinson  shewed  cause.  The  irregularity  alleged 
to  exist  is,  that  the  writ  of  inquiry  has  been  tested  in 
Vacation.  Before  the  Uniformity  of  Process  Act  (2  Wm.  4, 
c.  39)  it  could  not  be  tested  in  Vacation ;  but  section  1 1 
expressly  authorizes  it  by  the  words  ''all  necessary  pro* 
ceedings  to  judgment  and  execution,"  "  without  delay,** 
**  whether  in  Term  or  Vacation"  (a).     Since  then,  it  has 


(a)  2  Wm.  4,    c.  39,    8.  11. 

'''And  whereas,  according  to  the 
present  practice,  in  certain  cases 
no  proceedings  can  be  effectually 
had  on  any  writ  returnable  within 
four  dayt  of  the  end  of  any  Term, 
until  the  beginning  of  the  ensuing 
Term,  whereby  an  unnecessary 
delay  is  sometimes  created ;'  for 
remedy  thereof  be  it  enacted,  that 
if  any  writ  of  summons,  capias, 
or  detainer  issued  by  authority  of 
this  act  shall  be  served  or  exe- 
cuted on  any  day,  whether  in 
Term  or  Vacation,  all  necessary 
proceedings  to  judgment  and 
execution  may,  except  as  herein- 
after provided,  be  had  thereon, 
without  delay,  at  the  expiration 
of  eight  days  from  the  service  or 
execution  thereof,  on  whatever 
day  the  last  of  such  eight  days 
may  happen  to  fall,  whether  in 
Term  or  Vacation  :  provided  al* 

VOL.  V.  R 


ways,  that  if  the  last  of  such 
eight  days  shall  in  any  case  hap- 
pen to  fall  on  a  Sunday,  Christ- 
mas Day,  or  any  day  appointed 
for  a  public  fast  or  thanksgiving, 
in  either  of  such  cases  the  fol« 
lowing  day  shall  be  considered 
as  the  last  of  such  eight  days ; 
and  if  the  last  of  such  eight  days 
shall  happen  to  fall  on  any  day  be- 
tween the  Thursday  before  and  the 
Wednesday  after  Easter  day,  then 
and  in  every  such  case  the  Wed- 
nesday after  Easter  day  shall  be 
considered  as  the  last  of  such  eight 
days :  provided  also,  that  if  such 
writ  shall  be  served  or  executed  on 
any  day  between  the  tenth  day  of 
August  and  the  twenty-fourth  day 
of  October  in  any  year,  special  bail 
may  be  put  in  by  the  defendant 
in  bailable  process,  or  appearance 
entered,  either  by  the  defendant 
or  the  plaintiff,  on  process  not 
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COLLETT 

r. 
Curling. 


been  the  uniform  practice  to  test  the  writ  of  inquiry,  in 
actions  within  that  statute,  on  the  day  on  which  it  is  issued, 
whether  in  Term  or  in  Vacation ;  2  Chit  Archb,  PracL  707, 
7th  ed.  In  Seaton  v.  Heap  (a),  it  was  certainly  held,  that 
a  writ  of  scire  fecias  could  not  be  tested  out  of  Term ;  but 
whether  that  was  the  continuation  of  the  old  suit,  or  the 
commencement  of  a  new  one,  or  what  was  its  nature,  does 
not  appear.  Even  assuming  it  to  have  been  issued  with  a 
view  to  execution,  it  was  submitted  it  was  not  a  '^  necessary 
proceeding  to  judgment  and  execution  "  within  the  meaning 
of  the  Uniformity  of  Process  Act 


Fitzpatrickf  in  support  of  the  rule.  The  writ  should  have 
been  tested  in  Term.  A  writ  of  subpoena  might  equally 
be  termed  a  **  necessary  proceeding  to  judgment  and 
execution;"  and  yet  it  has  been  held  in  the  case  of  EdgeU 
V.  Curling  (b),  that  it  cannot  be  tested  in  Vacation«  Seaton 
V.  Heap  is  also  an  authority ;  as  a  scire  &cias  is,  in  some 
cases,  a  '^  necessary  proceeding  to  judgment  and  execution." 


bailable,  at  the  expiration  of  such 
eight  days :  provided  also,  that 
no  declaration,  or  pleading  after 
declaration,  shall  be  filed  or  de- 
livered between  the  said  tenth  day 
of  August  and  twenty-fourth  day 
of  October." 

Sect.  12.  "That  every  writ 
issued  by  authority  of  this  act 
shall  bear  date  on  the  day  on 
which  the  same  shall  be  issued, 
and  shall  be  tested  in  the  name 
of  the  Lord  Chief  Justice,  or  Lord 
Chief  Baron  of  the  Court  from 
which  the  same  shall  issue,  or, 
in  case  of  a  vacancy  of  such  office, 
then  in  the  name  of  a  senior 
puisne  Judge  of  the  said  Court, 
and  shall  be  indorsed  with  the 
name  and  place  of  abode  of  the 
attorney  actually  suing  out  the 


same,  and  in  case  such  attorney 
shall  not  be  an  attorney  of  the 
Court  in  which  the  same  is  sued 
out,  then  also  with  the  name  and 
place  of  abode  of  the  attorney  of 
such  Court  in  whose  name  such 
writ  shall  be  taken  out;  but  in 
case  no  attorney  shall  be  em- 
ployed for  that  purpose,  then 
with  a  memorandum  expressing 
that  the  same  has  been  sued  oat 
by  the  plaintiff  in  person,  men- 
tioning the  city,  town,  or  parish, 
and  also  the  name  of  the  hamlet, 
street,  and  number  of  the  house 
of  such  plaintiff's  residence,  if 
any  such  there  be." 

(a)  5  DowL  247. 

(b)  Ante,  vol.  2,  p.  600;  S.  C. 
7  M.  &  G.  958 ;  8  Scott,  N.  R. 
663. 
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Coleridge,  J. — ^I  really  have  no  doubt  at  all  upon  this        1848. 
point     The  question  is,  whether  a  writ  of  inquiry  after  a      collbtt 
judgment  by  default  in  an  action  commenced  by  writ  of  •• 

summons,  is  a  **  necessary  proceeding  to  judgment  and 
execution,"  within  the  11th  section  of  the  Uniformity  of 
Process  Act ;  and  I  think  that  it  is.  If  so,  it  may  "  be  had" 
**  without  delay,  at  the  expiration  of  eight  days  from 
the  service  of  execution"  of  the  writ  of  summons,  "  on 
whatever  day  the  last  of  such  days  may  happen  to  fidl, 
whether  in  Term  or  Vacation."  And  by  section  12,  every 
writ,  issued  by  authority  of  this  act,  is  to  bear  date  "  on  the 
day  on  which  the  same  shall  be  issued."  The  case  that 
has  been  cited  of  EdgeU  v.  CurUnff  differs  from  the 
present  one;  for  there  the  writ  of  subpoena,  although 
material,  is  not  a  "  proceeding  to  judgment  and  execution" 
in  the  cause. 

The  writ  of  inquiry,  therefore,  is  properly  tested,  and  the 
rule  must,  consequently,  be  discharged. 

Rule  discharged,  with  costs. 


Reqina  f>.  Henry  Broobie  and  John  Broome. 

J.  HIS  was  a  rule,  calling  upon  the  defendants  to  shew  An  affidavit, 

cause  why  the  writ  of  error  obtained  by  the  defendants  II^iJSuot  under 

should  not  be  quashed,  and  why  their  recognizances  should  ^^^  *  ^^tT* 

not  be  forfeited.  q«»»^  •  writ 

The  defendants  had  been  found  guilty  of  a  misdemeanor  wilful  delay, 

at  the  Oxford  Spring  Assizes,  1847;  and,  in  the  Easter  J^Jh^e** 

Term  following,  had  sued  out  a  writ  of  error,  and  been  M»uing  »nd 

°'  '  .       filing  of  tbe 

admitted  to  bail  under  the  8  &  9  Vict.  c.  68.    The  affidavit,  writ  of  error, 

*'noproce88, 
or  otoer  pro* 
ceeding*,  has  been  had,  or  taken,  by  or  on  behalf  of  the  said  defendanti»  to  prosecute  the  same  t" 
Held  sufficient,  without  stating  that  the  defendants  had  not  assigned  errors,  or  that  the  defend- 
ants had  been  ruled  to  assign  errors.** 

It  is  not  necessary,  in  order  to  proceed  under  the  8  &  9  Vict.  e.  68,  s.  5,  to  quash  a  writ  of 
error  for  delay,  that  the  defendants  should  have  been  previously  ruled  to  assign  errors. 
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1848.        in  support  of  the  present  motion,  did  not  state  that  the 

REGtNA      defendants  had  been  ruled  to  assign  errors,  or  that  they 

g  ^'  had  not,  in  point  of  fact,  assigned  errors.     It  merely  alleged 

and  Another,    that  since  the  issuing  and  filing  the  writ  of  error,  ''no 

process,  or  other  proceeding,  has  been  had,  or  taken  by  <x[ 

on  behalf  of  the  said  defendants  to  prosecute  the  same." 


Bitttf  on  behalf  of  John  Broome,  shewed  cause.  The 
affidavit,  upon  which  this  rule  has  been  obtained,  is  insuffi- 
cient It  should  have  shewn  positively  that  the  defendants 
had  not  assigned  errors.  It  should  also  have  shewn  that 
the  defendants  had  been  ruled  to  assign  errors. 

PhiUwiorey  in  support  of  the  rule.  It  sufficiently  appears 
by  the  statement  in  the  affidavit  that  the  defendants  have 
not,  in  point  of  fact,  assigned  errors ;  and  for  the  purposes 
of  this  application,  it  is  not  necessary  to  be  shewn  that  they 
were  ruled  to  do  so.  The  application  is  made  under  the 
8  &  9  Vict.  c.  68,  s.  5  (a),  which  empowers  the  Court,  on 
motion,  to  order  the  writ  of  error  to  be  quashed,  if  they 
shall  decide  '^  that  the  defendant  or  defendants  by  whom  it 
shall  be  brought,  has  or  have  wilfully  delayed  or  neglected 
to  prosecute  the  same  with  effect.^ 

Cur,  adv.  vulL 


Coleridge,  J. — This  was  a  rule,  calling  on  the  defend- 
ants to  shew  cause  why  the  writ  of  error  obtained  by  them 
should  not  be  quashed,  and  why  their  recognizances  should 
not  be  estreated;  on  the  ground  that  they  had  wilfully 
delayed  and  neglected  to  prosecute  the  same  with  effect. 


(a)  8  &  9  Vict.  c.  66,  a.  5. 
"  That  if  the  Court  in  which  any 
such  writ  of  error  shall  be  pend- 
ing shall  upon  motion  in  that 
behalf  decide  that  the  defendant 
or  defendants  by  whom  it  shall 
be  brought  has  or  have  wilfully 
delayed  or  neglected  to  prosecute 


the  same  with  effect,  it  shall  be 
lawful  for  such  Court  to  order 
the  writ  of  error  to  be  quashed, 
and  thereupon  the  defendant  or 
defendants  who  brought  such 
writ  of  error  shall  be  liable  to 
execution  upon  the  judgment." 
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under  the  8  &  9  Vict  c.  68,  &  6.    The  defendants  made    ^^^ 

no  affidavit  in  answer,  but  relied  on  the  insufficiency  of  the 

affidavit  on  which  the  motion  was  rested,  particularly  on 

the  &ct  that  it  did  not  state  affirmatively  that  the  defendants   "*  Another. 

bad  not  assigned  errors,  and  that  it  did  not  state  that  they 

had  been  ruled  to  assign  them.     It  seems  to  me  that  the 

affidavit,  although  in  general  terms,  is  sufficient  to  call  on 

the  other  side  for  an  answer.     It  says, ''  that  no  process  or 

other  proceeding  has  been  had  or  taken  by  or  on  behalf  of 

the  said  defendants  to  prosecute  the  same  f  and  I  think 

that  is  sufficient     Then  it  was  said,  that  the  defendants 

should  have  been  ruled  to  assign  errors,  as  was  necessary 

by  the  old  practice ;  and  the  question  is,  whether  that  is 

necessary  under  the  new  statute.     The  act  says,  that  *'  if 

upon  motion  the  Court  shall  decide  that  the  defendant,** 

&C.,  by  whom  the  writ  of  error  shall  be  brought,  **  has** 

''vrilfully  delayed  or  neglected  to  prosecute  the  same  with 

effect;*  then  **it  shall  be  lawful  for  such  Court  to  order 

the  writ  of  error  to  be  quashed."    It  seems  to  me,  there- 

fiire,  that  the  words  of  the  act  are  so  general,  that  it  is  only 

necessary  that  the  Court  should  see  there  has  been  '^  wilful 

delay"  to  enable  it  to  interfere.    It  seems  to  me  that  the 

present  case  comes  within  the  general  words  of  the  act,  and 

that  it  is  sufficiently  clear  here  that  there  has  been  wilful 

delay  on  the  part  of  the  defendants  to  prosecute  the  writ  of 

error  with  effect.    The  rule  must,  therefore,  be  absolute. 

Rule  absolute. 
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5L  should  be  paid  quarterly  as  therein  mentioned;  and 
lat  the  rights  and  causes  of  action  of  the  plaintiff  upon 
ad  in  respect  of  the  said  two  several  notes  should  be  sus- 
endedy  so  long  as  he  the  said  Alfred  Beech  should  con- 
noe  to  pay  the  said  sum  of  6L  5s,  every  quarter;  the 
ajments  to  commence  as  therein  set  forth.  The  plea 
itxxeded  to  aver  that  the  said  Alfred  Beech  duly  paid 
lie  annual  sum  of  25L  quarterly,  according  to  the  agrce- 
aent 

The  plaintiff,  in  his  replication  to  this  plea,  traversed 
be  all^ation  of  the  payments  alleged  to  have  been  made 
y  Alfred  Beech  of  the  annual  sum  of  25/. 

A  verdict  was  found  for  the  defendant  upon  the  issue 
oined  upon  that  traverse,  and  judgment  was  given  by  the 
I!<Nirt  of  Queen's  Bench  upon  the  verdict  so  found. 

The  present  writ  of  error  was  brought  upon  the  ground, 
hat  non  obstante  veredicto  upon  the  matters  in  the  plea, 
odgment  ought  to  have  been  given  for  the  plaintiff  upon 
ukh  the  first  and  second  counts  (a). 

PashJet/f  for  the  plaintiff,  in  error  (ft). 

Unihank  (with  whom  was  Cross)  for  the  defendant  in 

!ITOr. 

The  following  cases  and  authorities  were  referred  to  in 
lie  course  of  the  argument  Peytoe^s  case  (c) ;  Bolton  v. 
7%e  Bishop  of  Carlisle  (d) ;  Com.  Dig.  tit  «  Accord,''  (B.  4.) ; 
Case  V.  Barber  (e) ;  James  v.  David  (f) ;  Kearslake  v. 
Morgan  (g);  2  fFms.  Saund.  47  gg,  103  A,  and  150  n.  (2), 
)th  ed. ;   Williams  on  Executors,  1035,  3rd  ed. ;  Frealdey  v. 


(a)  The  above  statement  of  the  J.,  Plait,  B.,  and  WUliams,  J. 
ikadings,  &c.,  is  taken  from  the         (c)  9  Rep.  77  b. 
odgment  of  the  Court.  {d)  2  H.  Bl.  259. 

(5)  In  Michaelmas  Term,  1847.  (e)  Sir  T.  Jones,  158. 

Joram,  Wilde,  C.  J.,  Parhe,  B.,         (/)  5  T.  R.  141. 
ildermm^  B.,  MauU,  J.,  Cressxcell,         ig)  Ibid.  513. 
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184a.  For  (a);  Sudmm  y.  Gooeh{b);  Good  t.  CSkeesman  {e); 
Shmom  t.  Uoyd  {d[)\  AUkt  t.  Pirobgn{e)\  ThuMAs  f. 
Bamm(J)\  The  SheffieU  BaOway  Conqmtg  t.  Wod^ 
cock  (g);  Davis  t.  Gyde  (A);  TaOodi  v.  Smitik  (t);  Straeg 
r.  The  Bamk  of  Emglimi(k)\  Trewieere  t.  MorTiMm(t)\ 
Bitj/lnf  T.  Homum  (at);  James  v.  ffUKams  («);  Aii^'  t. 
IF4i2l«r(o);  /Vice  t.  /Vibe  (p) ;  Feame  t.  CSM:Aiviie(f); 
AmA  T.  Ifatttidl(r);  Harrif  t.  Bejfmolds  (s);  Hyde  f. 
IFattr(/). 

CwTm  ado*  oiiff* 


WiLDB,  C.  J.  afterwards  (v)  deliTered  the  judgment  of 
the  Court 

[After  stadug  the  pleadiuga^  &c^  as  above  given.]  Tht 
plainuff  has  brou^t  his  writ  (/ error  praying  for  a  revernl  of 
thejodgm^it;  and  upon  the  argument  befixe  us^  his  oouokI 
has  contended,  that  the  plea  of  the  defendant  to  the  fint  inl 
second  counts  of  the  dedaration  is  bad,  and  sets  fonfk  no 
matter  which  is  in  law  a  bar  to  his  right  of  recovery  apoa 
those  counts.  Upon  the  part  of  the  plaintiff,  the  validity  of 
the  agreement  mentioned  in  the  plea  is  not  denied;  bat  it  hn 
been  insisted  upon  the  argument  before  us^  that  the  agreenieDt 

(c)  9  B.  &  C.  130;  S.  C.  4  M.  (m)  3  Biog.  N.  C.  915;  S.C 

&  R.  18.  5  Scott,  94. 

{b)  1  Esp.  4.  (•)  13  M.  &   W.  828;  S.  C 

(e)  2  B.  &  Ad.  328.  oaie,  toL  2,  p.  713. 

(4  2  Cr.,  M.  &  R.  187 ;  S.  C.  (o)  14  M.  &  W.  465;  S.  G 

3  Dowl.  813.  imte,  toI.  3,  p.  46. 

(e)  2  Cr.,  M.  &  R.  408;  S.  C.         ip)  ]6  M.  &  W.  232;  S.  C 

4  DowL  1 53.  mUe,  voL  4,  p.  637. 

(/)  3  M.  &  W.  210.  (q)  4  C.   B.  274  ;  S.  C.  flA; 

C^)  7  M.  &  W.  574.  vol.  4,  p.  797. 

(A)  2  A.  &  £.  623;  S.C.  4  N.  (r)  5  A.  &  E.  239;  S.C.  6N. 

&  M.  462.  &  M.  783. 

(i)  6  Bing.  339 ;   S.  C.  3  M.  («)  7  Q.  B.  71. 

&  P.  676.  (0  12  M.  &  W.  254;  &  C 

ik)  6  Bing.  764;  S.  C.  4  M.  ante,  vol.  1,  p.  479. 

&  P.  639.  («)  In  the  Vacation  after  Hiliry 

W  1  Bing.  N.  C.  89;  S.  C.  4  Term,  1848. 
M.  &  Scott,  603. 
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does  not  in  point  of  law  operate  as  a  suspension  of  the  plain-        1848. 

tiflTs  right  of  action,  or  power  to  sue  for  the  recovery  of  the        Ford 

notes  mentioned  in  the  first  and  second  counts  of  the  decla-       „  ^' 

Bbech. 

ration ;  and  that  the  plea  which  sets  up  the  agreement  in 
bar  o£  the  present  action  is  bad,  and  furnishes  no  answer 
to  the  action,  although  such  agreement  may  give  the  de- 
fendant a  claim  to  damages,  by  reason  of  the  plaintiff  suing 
in  breach  of  it  The  defendant,  on  the  other  hand,  has 
contended  before  us,  that  the  legal  operation  of  the  agree- 
ment is  to  suspend  the  plaintiff's  right  of  action  so  long  as 
A.  B*  shall  continue  to  make  the  quarterly  payments;  and 
that  such  agreement  has  therefore  been  well  pleaded  in  bar. 

The  question  for  the  decision  of  the  Court  is,  therefore, 
what  is  the  legal  effect  of  the  agreement  between  the 
parties  set  forth  in  the  plea;  that  is,  whether  the  agree- 
ment operates  as  a  legal  suspension  of  the  plaintiff's  right 
to  sue  upon  the  notes,  so  long  as  A.  B.  shall  continue  to 
make  the  quarterly  payments ;  or  whether  the  effect  of  the 
agreement  is  limited  to  the  rendering  the  plaintiff  liable  to 
an  action  for  damages,  in  the  event  of  his  suing,  contrary 
to  its  terms. 

In  adjudicating  upon  the  construction  and  effect  in  law 
of  this  agreement,  the  common  and  universal  principle 
ought  to  be  applied,  namely,  that  it  ought  to  receive  that 
construction  which  its  language  will  admit,  and  which  will 
best  effectuate  the  intention  of  the  parties,  to  be  collected 
from  the  whole  of  the  agreement ;  and  that  greater  regard 
is  to  be  had  to  the  clear  intent  of  the  parties,  than  to  any 
particular  word  which  they  may  have  used  in  the  expres- 
sion of  their  intent;  and  applying  this  rule,  the  questicm  is, 
what  sense  and  meaning  must  be  given  to  the  word  *^  sus- 
pended" used  by  the  parties.  It  is  quite  clear,  that  it  was 
not  the  intention  of  the  parties  that  the  agreement  should 
have  the  effect,  from  the  moment  of  its  being  signed,  of 
utterly,  and  for  ever,  and  in  all  events,  extinguishing  the 
plaintiff's  claim  and  demand  upon  the  notes ;  or,  in  other 
words,  that  it  should  operate  as  a  release  of  the  money  due 
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pproved  rule  of  law,  that  where  parties  have  used  Ian-        1848. 
nage,  which  admits  of  two  constructionBy  (me  contrary  to 
be  apparent  general  intent,  and  the  other  consistent  with 
;» the  law  assumes  the  latter  to  be  the  true  construction* 

A  few  authorities  will  suffice  in  support  of  this  principle. 
D  commenting  upon  Littleton,  s.  560,  where  Littleton  says, 
!  If  there  be  lord  and  tenant,  and  the  tenant  grant  the 
enements  to  a  man  for  life,  with  remainder  to  another  in 
b^  and  the  lord  grant  his  service  to  the  tenant  for  life  in 
1^  -  the  services  are  in  suspense  during  his  life,  but  the 

of  the  tenant  for  life  shall  have  the  services  after  his 
'  Lord  Cohe,  in  p.  313  ft,  says,  '*  It  is  to  be  ob- 
ed,  that  albeit  a  grant,  as  hath  been  said,  may  enure  by 
msj  of  release,  and  a  release  to  the  tenant  for  life  doth 
rork  an  absolute  extinguishment,  whereof  he  in  the  re- 
lainder  shall  take  benefit,  yet  the  law  shall  never  make 
Dy  construction  against  the  purport  of  the  grant,  to  the 
lejudice  of  any,  or  against  the  meaning  of  the  parties,  as 

it  should ;  for  if  by  construction  it  should  enure  to  a 
the  heirs  of  the  tenant  for  life  should  be  disiu- 
erited  of  the  rent ;  and  therefore,  Littleton  here  saith  that 
lie  heirs  of  the  grantee  shall  have  the  seignorie  after  his 
flftth*"  In  the  present  case,  if  the  agreement  operates  as  a 
elease,  by  reason  of  a  suspension  of  the  right  of  action  by 
be  act  of  the  party,  it  must  be  by  a  consequence  of  law, 
nasmuch  as  there  is  no  express  release.  And  in  Co.  lAt. 
164  ft,  it  is  said,  '^  A  release  in  law  shall  be  expounded 
Mure  favourable  according  to  the  intent  and  meaning  of 
be  parties,  than  a  release  in  deed,  which  is  the  act  of  the 
tarty,  and  shall  be  taken  most  strongly  against  himself." 

The  general  rules  of  law,  for  the  construction  of  instru- 
oents,  are  clearly  laid  down  by  fftUes,  L.  C.  J.,  in  Park- 
mnt  V.  Smith  (a),  and  which  are  to  the  effect,  that  greater 
egard  is  to  be  had  to  the  intention,  than  to  the  precise 
fords;  and  this  rule  is  said  to  have  the  authority  of  Little- 

(a)  Willes,  327. 
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iom^  Flowdem,  Coke,  Hobart,  and  FmdL  This  prindple  v 
leoognised  and  adopted  by  CfM$f  L.  C  J^  in  Halte  f . 
Eyre  {a),  and  it  is  abo  stated  and  applied  by  DJkot 
L.  C.  J^  and  Tarioos  anthorities  itsfeii^  to  in  SoUf  % 
Farie${b)i  wlierein  he  states  as  the  resolt  of  nodera 
aathority,  that  the  Courts  look  rather  to  the  intention  of  die 
parties  than  to  the  strict  letter,  not  soflRsring  the  hitter  to 
defeat  the  Sinner;  and  he  observes,  that  ^ifa  deed  can,  there* 
ibie,  operate  two  ways,  one  conastent  widi  the  intent  snd  tk 
other  repognant  to  it,  Coorts  will  be  ever  astut^  so  to  cob- 
stme  it  as  to  give  eflRKt  to  the  intent,*  regard  bdng  M 
to  the  entire  deed ;  and  he  remarks  opcm  the  &lla^  if 
aiwnminB  that  wherever  the  word  ''rdease"  is  made  ine  c( 
it  most  operate  absolately  and  unconditionally,  tbcNgI 
foUowed  by  words  of  qualification. 

Applying  the  rules  of  construction  before  refened  to^  to 
the  present  case^  and  in  order  best  to  efiectnate  the  iates- 
tion  of  the  parties^  it  is  necessary  to  construe  the  apB^ 
ment  to  mean  that  the  plaintiff  agreed  to  foibear  his  Ml 
until  the  quarloly  payment  should  cease  to  be  made;  «1 
that  the  eflect  of  such  agreement  on  his  part  was  not  to 
suspend  his  i^t  of  action  in  the  meantime^  but  to  soiqed 
him  to  an  action  for  danu^^  in  the  event  of  his  soifl^ 
contrary  to  his  agreement. 

The  general  doctrine  of  suqiension  of  personal  sctios^ 
i^ppears  to  be  applicable  to  cases  where  persons  have^bf 
thdr  own  acts^  placed  thonselves  in  circumstances  inoosh 
patiUe  with  the  application  of  the  ordinary  l^al  remeAei ; 
the  cases  goierally  refeired  to  in  the  bocAs,  being  wbeR 
the  party  to  pay  and  to  receive  have  become  identics^  or 
where  the  same  pemn  was  necessaiy  to  be  joined  at  oooe 
both  as  plaintiff  and  defendant,  which  by  law  cannot  be; 
sudi  as  a  creditor  making  his  debtor  his  executor,  or  debtor 
making  his  creditor  executor,  or  debtor  and  creditor  biv* 
rying,  or  similar  cases  of  incapacity  to  sue;  as  to  wfaidi  tbe 


(«)  I  Manh.  603. 


(*}  2  B.  &  B.  3S. 
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atithorities  are  numerous.  See  Co,  Lit  264,  b.,  also  Har^  1818. 
grax)e  and  Butkr^s  Notes  ;  Woodward  v.  Lord  Darcy  (a) ;  'yobld 
JSedhanCM  case  (ft) ;  Dorchester  v.   Webb  (c) ;    Wankford  v.  »• 

Wankford  {d) ;  FreaUy  v.  /Vkt  (0) ;  WUliams  on  Executors, 
^  1035,  3rd  ed. ;  2  Wms.  Saund  47,  ffff. 

The  only  case,  in  which  a  covenant  or  promise  not  to  sue 

ii  held  to  be  pleadable  as  a  bar,  or  to  operate  as  a  suspen- 

mm,  and  by  consequence,  a  release  or  extinguishment  of  the 

i^t  of  action,  is  where  the  covenant  or  promise  not  to  sue 

ii  general  not  to  sue  at  any  time ;  in  such  cases,  in  order  to 

■fold  circuity  of  action,  the  covenant  may  be  pleaded  in 

lar  38  a  release,  for  the  reason  assigned  in  Smith  v.  Maple^ 

imtk  (e) ;  that  the  damages  to  be  recovered  in  an  action 

faroaght  for  suing  contrary  to  the  covenant,  would  be  equal 

io  the  debt  or  sum  to  be  recovered  in  the  action  agreed  to 

be  forborne.    Accordingly,  in  Deux  v.  Jefferies  (/),  in  debt 

<m  obligation,  where  the  defendant  pleaded  that  the  plaintiff 

mvenanted  that  he  would  not  sue  before  Michaelmas,  it 

was  resolved  upon  demurrer  for  the  plaintiff,  for  that  *'  it 

ii  only  a  covenant,  and  shall  not  inure  as  a  release.     And 

it  is  not  to  be  pleaded  in  bar,  but  the  party  is  put  to  his 

unit  of  covenant,  if  sued  before  the  time.     But  if  it  had 

Befen  a  covenant  that  he  would  not  sue  it  at  all,  there  per- 

adventure  it  might  inure  as  a  release,  and  to  be  pleaded  in 

bar,  but  not  here;   for  it  never  was  the  intent  of  the 

parties  to  make  it  a  release.''    There  are  other  authorities 

to  the  like  effect 

The  agreement  in  the  present  case,  being  founded  upon 
•  good  consideration,  may  be  argued  to  be  equivalent  in 
•fiect  to  a  covenant,  but  caimot  have  greater  effect ;  and  in 
the  modem  case  of  Tldmbleby  v.  Barron  {g),  it  was  held, 
that  a  covenant  not  to  sue  for  a  limited  time  for  a  simple 
eontract  debt,  could  not  be  pleaded  in  bar  to  an  action  for 

(a)  Piowd.  184.  (tf)  1  T.  R.  441. 

(6)  S  Rep.  135.  (/;  Cro.  Eliz.  352. 

(c)  Cro.  Car.  372.  (^r)  3  M.  &  W.  210. 
{d)  1  Salk.  299. 
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under  the  8  &  9  Vict,  c  68,  s.  5.  The  defendants  made  ,  ^^^^'  , 
no  affidavit  in  answer,  but  relied  on  the  insufficiency  of  the  Rsgina 
affidavit  on  which  the  motion  was  rested,  particularly  on  broome 
the  fact  that  it  did  not  state  affirmatively  that  the  defendants  •^  Another, 
had  not  assigned  errors,  and  that  it  did  not  state  that  they 
had  been  ruled  to  assign  them.  It  seems  to  me  that  the 
affidavit,  although  in  general  terms,  is  sufficient  to  call  on 
the  other  side  for  an  answer.  It  says,  "  that  no  process  or 
other  proceeding  has  been  had  or  taken  by  or  on  behalf  of 
the  said  defendants  to  prosecute  the  same ;"  and  I  think 
that  is  sufficient  Then  it  was  said,  that  the  defendants 
should  have  been  ruled  to  assign  errors,  as  was  necessary 
by  the  old  practice ;  and  the  question  is,  whether  that  is 
necessary  under  the  new  statute.  The  act  says,  that  "  if 
upon  motion  the  Court  shall  decide  that  the  defendant," 
&c.,  by  whom  the  vnit  of  error  shall  be  brought,  "has** 
'^wilfully  delayed  or  neglected  to  prosecute  the  same  with 
effect;*  then  <*it  shall  be  lawful  for  such  Court  to  order 
the  writ  of  error  to  be  quashed.**  It  seems  to  me,  there- 
fore, that  the  words  of  the  act  are  so  general,  that  it  is  only 
necessary  that  the  Court  should  see  there  has  been  '*  wilful 
delay**  to  enable  it  to  interfere.  It  seems  to  me  that  the 
present  case  comes  within  the  general  words  of  the  act,  and 
that  it  is  sufficiently  clear  here  that  there  has  been  wilful 
delay  on  the  part  of  the  defendants  to  prosecute  the  writ  of 
error  with  effect.     The  rule  must,  therefore,  be  absolute. 

Rule  absolute. 
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Ford  v,  Beecb. 


{In  the  Exchequer  Chamber,) 
To  a  decla-       fT  RIT  of  error  to  reverse  a  judgment  of  the  Court  of 

ntioninas-  »    tj        k 

lumpntacaintt  Ijueens  xSeDCO. 

M  m^er  o?a  '^^  declaration  was  in  assumpsit  and  contdned  four 

promiraory  counts.     The   first  count  was   upon   a  promissory   note, 

defendant  dated  the  28th  day  of  May,  1839,  made  by  the  defendant 

l^rSSe*  '  fi>r  the  sum  of  140/.  and  interest,  payable  to  the  plaintiff 

making  of  Ac  ^^giyg  months  after  date.     The  second  count  was  also  on 

note,  and  aner 

it  became  due,  a  promissory  note,  made  by  the  defendant  for  the  sum  of 

it  was  agreed  *  •/  »>  ^ 

between  tbe      200/.,  payable  with  interest  to  the  plaintilBP,  two  years  after 

plaintiff,  tbe       j  *    /   \ 
defendant,  and  aate  (a). 

^®  ^-  ®-» ,  The  defendant  pleaded,  amongst  other  pleas,  to  both  the 
A.  B.  sbould,  first  and  second  counts  (i),  that  after  the  making  of  the  notes 
of  the  plaintiff,  in  those  counts  respectively  mentioned,  and  after  the  second 
pfaint*iff  in  ^^^  respectively  became  due,  and  before  the  commencement 
tnist  for  E.  B.,  of  this  Suit,  it  was  agreed  between  the  plaintiff,  the  defend- 
200/.  for  her  ant,  and  one  Alfred  Beech,  that  the  said  Alfired  Beech  should 
or  the  sum  of  ^^d  would,  at  the  request  of  the  plaintiff,  pay  to  the  plaintiff, 
26/.  per  annum,  j^  ^^^g^  fo^  Elizabeth  Bcech,  the  sum  of  200/.  for  her  own 

80  long  as  the  ' 

sum  of  200/.      8ole  use  and  benefit,  or  the  sum  of  25L  per  annum,  so  long 

should  remain  ,  , 

unpaid,  to  be    as  the  sum  of  200L  should  remain  unpaid ;  which  sum  of 

paid  quarterly ; 

riffhts  and  ^^^  ^*  ^®  unnecessary  to  advert  {b)  The  defendant  also  pleaded 

causes  of  action  to  the  other  counts  in  the  decla-  to  the  first  count  that  he  did  not 
of  the  plaintiff  ration,  or  to  the  pleadings  con-  make  the  note  therein  mentioned, 
respect  of  the  "^c^^^l  ^^^^  them.  Judgment  and  the  like  plea  to  the  second 
said  note  was   given    upon   them   for  the      count.     Upon  these  pleas  issues 

H  r«     **"*    defendant,  and  no  question  arose      were  joined,  and  a  verdict  found 
long  as'he,         ^^  respect  of  that  judgment.  upon  them  for  the  plaintiff, 

tbe  said  A.  6., 

should  continue  to  pay  the  said  sum  of  6/.  5s.  every  quarter.  Averment,  that  A.  B.  bad  duly  paid 
the  annual  sum  of  25/.  quarterly.  Replication,  traversing  the  alienation  of  payments  alleged  to 
have  been  made  by  the  said  A.  B.,  of  the  annual  sum  of  '25/.  After  verdict  for  the  defendant 
on  this  issue,  and  judgment  of  the  Court  of  Queen's  Bench  in  his  favour :  Hdd,  on  error  in  the 
Exchequer  Chamber,  reversing  the  judgment  of  the  Court  of  Queen's  Bench,  that  the  plea  was 
bad ;  as  the  agreement,  although  it  might  properly  be  the  subject  of  a  cross  action,  was  yet  no 
bar  to  the  present  action. 
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25L  should  be  paid  quarterly  as  therein  mentioned;  and 
that  the  rights  and  causes  of  action  of  the  plaintiff  upon 
and  in  respect  of  the  said  two  several  notes  should  be  sus- 
pended^ so  long  as  he  the  said  Alfred  Beech  should  con- 
tinue to  pay  the  said  sum  of  6L  5s.  every  quarter;  the 
payments  to  commence  as  therein  set  fortL  The  plea 
proceeded  to  aver  that  the  sidd  Alfred  Beech  duly  paid 
the  annual  sum  of  25L  quarterly,  according  to  the  agree- 
ment 

The  plaintiff,  in  his  replication  to  this  plea,  traversed 
the  allegation  of  the  payments  alleged  to  have  been  made 
by  Alfi^  Beech  of  the  annual  sum  of  25Z. 

A  verdict  was  found  for  the  defendant  upon  the  issue 
joined  upon  that  traverse,  and  judgment  was  given  by  the 
Court  of  Queen's  Bench  upon  the  verdict  so  found. 

The  present  writ  of  error  was  brought  upon  the  ground, 
that  non  obstante  veredicto  upon  the  matters  in  the  plea, 
judgment  ought  to  have  been  given  for  the  plaintiff  upon 
both  the  first  and  second  counts  (a). 

PashUy,  for  the  plaindff,  in  error  (6). 

Unthanh  (with  whom  was  Cross)  for  the  defendant  in 
error. 

The  following  cases  and  authorities  were  referred  to  in 
the  course  of  the  argument  Peytois  case  (c) ;  Bolton  v. 
The  Bishop  of  Carlisle  (d) ;  Com.  Dig.  tit.  "  Accord^  (B.  4.) ; 
Case  V.  Barber  {e) ;  James  v.  David  (f) ;  Kearslahe  v. 
Morgan  (g);  2  WTms.  Saund.  47  gg,  103  b,  and  150  n.  (2), 
6th  ed. ;   Williams  on  ExecutorSy  1035,  3rd  ed. ;  Freakley  v» 


(a)  The  above  statement  of  the  J.,  Plait,  B.,  and  WiUiams,  J. 
pleadings,  &c.,  is  taken  from  the  (c)  9  Rep.  77  b. 

judgment  of  the  Court.  {d)  2  H.  Bl.  259. 

(5)  In  Michaelmas  Term,  1847.  (0  Sir  T.  Jones,  158. 

Coram,  Wilde,  C.  J.,  Parhe,  B.,         (/)  5  T.  R.  141. 
Alderson,  B.,  Maule,  J.,  Cresswell,         (g)  Ibid.  513. 
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Fox  (a) I  Stedtnan  y.  Gooch{b);  Good  v.  Ckeesman  (e) ; 
Simon  v.  Lloyd  (d) ;  AUies  v.  Probyn  (e) ;  ThxaMAy  ▼• 
Barron  (/) ;  The  Sheffield  Railway  Company  v.  Wood- 
cock  [g)\  Davis  v.  Gyde  (A);  Tatlock  v.  Smith  (t);  Stracy 
V.  2%«  jSaTiA  o/*  England  (A) ;  TVCTwe^re  v.  Morrison  (l) ; 
Bayley  v.  Homan  (m);  James  v.  WiUiams  (n);  Baker  v. 
Walker  (o)  ;  /Victf  v.  /Wee  (/?)  ;  Feame  v.  Cochrane  {q) ; 
SinooA  Y.  Mattock  (r) ;   Harris  y.   Reynolds  (#) ;   2(yife  v. 

CV<r.  o^v.  tmft. 


WiLDEy  C.  J.  afterwards  (u)  delivered  the  judgment  of 
the  Court 

[After  stating  the  pleadings,  &€.,  as  above  given.]  The 
plaintiff  has  brought  his  writ  of  error  praying  for  a  reversal  of 
the  judgment ;  and  upon  the  argument  before  us,  his  counsel 
has  contended,  that  the  plea  of  the  defendant  to  the  first  and 
second  counts  of  the  declaration  is  bad,  and  sets  forth  no 
matter  which  is  in  law  a  bar  to  his  right  of  recovery  upon 
those  counts.  Upon  the  part  of  the  plaintiff,  the  validity  of 
the  agreement  mentioned  in  the  plea  is  not  denied ;  but  it  has 
been  insisted  upon  the  argument  before  us,  that  the  agreement 


(a)  9B.  &  C.  130;  S.  C.  4  M. 
&  R.  18. 
(6)  1  Esp.  4. 

(c)  2  B.  &  Ad.  328. 

(d)  2  Cr.,  M.  &  R.  187 ;  S.  C. 

3  Dowl.  813. 

(c)  2Cr.,  M.  &  R.  408;  S.  C. 

4  Dowl.  153. 

(/)  3  M.  &  W.  210. 

{g)7M.k  W.  574. 

(A)  2  A.  &  E.  623  ;  S.  C.  4  N. 
&  M.  462. 

(t)  6  Bing.  339 ;  S.  C.  3  M. 
&  P.  676. 

{k)  6  Bing.  754 ;  S.  C.  4  M. 
&  P.  639. 

(/)  1  Bing.  N.  C.  89 ;  S.  C.  4 
M.  &  Scott,  603. 


(m)  3  Bing.  N.  C.  915 ;  S.  C. 

5  Scott,  94. 

(»)  13  M.  &  W.  828;  S.  C. 
ante^  vol.  2,  p.  713. 

(o)  14  M.  &  W.  466  ;  S.  a 
(mte,  vol.  3,  p.  46. 

ip)  16  M.  &  W.  232;  S.  C. 
ante,  vol.  4,  p.  537. 

(9)  4  C.  B.  274 :  S.  C.  OM^, 
vol.  4,  p.  797. 

(r)  5  A.  &  E.  239 ;  S.  C.  6  N. 

6  M.  783. 

{8)  7  Q.  B.  71. 

(/)  12  M.  &  W.  254  ;  S.  C. 
ante,  vol.  1,  p.  479. 

(«)  In  the  Vacation  after  Hilary 
Term,  1848. 


EA8TSR  TERM,   11   VICT.  613 

does  not  in  point  of  law  operate  as  a  suspension  of  the  plain-        1848. 

tiff's  right  of  action,  or  power  to  sue  for  the  recovery  of  the        FoaD 

notes  mentioned  in  the  first  and  second  counts  of  the  decia-       „  *'- 

Bebch. 

ration ;  and  that  the  plea  which  sets  up  the  agreement  in 
bar  of  the  present  action  is  bad,  and  furnishes  no  answer 
to  the  action,  although  such  agreement  may  give  the  de- 
fendant a  claim  to  damages,  by  reason  of  the  plaintiff  suing 
in  breach  of  it  The  defendant,  on  the  other  hand,  has 
contended  before  us,  that  the  legal  operation  of  the  agree- 
ment is  to  suspend  the  plaintiff's  right  of  action  so  long  as 
A.  B.  shall  continue  to  make  the  quarterly  payments;  and 
that  such  agreement  has  therefore  been  well  pleaded  in  bar. 

The  question  for  the  decision  of  the  Court  is,  therefore, 
what  is  the  legal  effect  of  the  agreement  between  the 
parties  set  forth  in  the  plea;  that  is,  whether  the  agree- 
ment operates  as  a  legal  suspension  of  the  plaintiff's  right 
to  sue  upon  the  notes,  so  long  as  A.  B.  shall  continue  to 
make  the  quarterly  payments ;  or  whether  the  effect  of  the 
agreement  is  limited  to  the  rendering  the  plaintiff  liable  to 
an  action  for  damages,  in  the  event  of  his  suing,  contrary 
to  its  terms. 

In  adjudicating  upon  the  construction  and  effect  in  law 
of  this  agreement,  the  common  and  universal  principle 
ought  to  be  applied,  namely,  that  it  ought  to  receive  that 
construction  which  its  language  will  admit,  and  which  will 
best  effectuate  the  intention  of  the  parties,  to  be  collected 
from  the  whole  of  the  agreement ;  and  that  greater  regard 
is  to  be  had  to  the  clear  intent  of  the  parties,  than  to  any 
particular  word  which  they  may  have  used  in  the  expres- 
sion of  their  intent;  and  applying  this  rule,  the  question  is, 
what  sense  and  meaning  must  be  given  to  the  word  ^' sus- 
pended" used  by  the  parties.  It  is  quite  clear,  that  it  was 
not  the  intention  of  the  parties  that  the  agreement  should 
have  the  effect,  from  the  moment  of  its  being  signed,  of 
utterly,  and  for  ever,  and  in  all  events,  extinguishing  the 
plaintiff's  claim  and  demand  upon  the  notes ;  or,  in  other 
words,  that  it  should  operate  as  a  release  of  the  money  due 


614  CA8B8  ON   POINTS   OF   FAACTICE,   Q.   B. 

1848.        upon  them.     This  is  plain,  from  the  words  which  import 
Ford        ^^  ^^  pkintiff  might  sue  upon  the  notes,  when  A.  B. 
«•  should  cease  to  make  the  quarterly  payments  mentioned  in 

the  agreement 

It  is  a  very  old  and  well  established  principle  of  law, 
that  the  right  to  bring  a  personal  action  once  existing,  and, 
by  act  of  the  party,  suspended  for  ever  so  short  a  time,  is 
extingubhed  and  discharged,  and  can  never  revive.  It  is 
said,  in  Plawderiy  p.  36,  *^  And  if  a  personal  thing  is  once 
in  suspense,  or  the  person  of  a  man  once  dischaiged  for  a 
personal  thing,  it  is  a  discharge  for  ever ;"  and  in  Lard 
North  V.  Butts  (a),  it  is  sidd,  '^  A  thing  personal,  or  action 
personal  suspended  for  an  hour,  is  extinct  and  gone  for 
ever,  when  it  is  by  the  act  and  consent  of  the  party  himself 
who  has  the  thing  suspended ;"  and  in  Flowden,  p.  184,  it 
is  said,  *^  A  personal  action  once  suspended  by  the  act  or 
agreement  of  the  party  is  always  extinct,  and  then  if  a 
personal  thing  cannot  be  had  but  by  action,  if  the  action  is 
extinguished,  the  thing  itself  is  extinguished."  The  prin- 
ciple thus  laid  down  is  repeated  throughout  the  text  books 
of  authority,  and  recognised  and  applied  throughout  a  long 
course  of  decisions ;  and  in  Cheetham  v.  Ward  (b),  it  is  said 
by  ^^e^  L.  C.  J.,  that  the  principle  is  now  acknowledged, 
*'  that  where  a  personal  action  is  once  suspended  by  the 
voluntary  act  of  the  party  entitled  to  it,  it  is  for  ever  gone 
and  discharged.** 

To  construe  the  agreement,  therefore,  to  operate  as  a 
legal  suspension  or  bar  of  the  plaintiff's  right  to  sue,  until 
the  quarterly  payments  should  cease,  would  have  the  effect 
of  precluding  him  from  ever  suing  at  all,  and  of  giving  to 
the  agreement  the  effect  of  an  immediate  release  of  the 
demand  upon  the  notes  and  an  extinction  of  the  debt.  It 
follows,  that  the  giving  such  meaning  and  effect  to  the 
word  "  suspended"  used  in  the  agreement  would  be  con- 
trary  to   the  intention  of  the  parties;    and  it  is  a  well 

(a)  2  Dyer,  139,  b,  140,  a.  {b)  I  B.  &  P.  630. 
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approved  rale  of  law,  that  where  parties  have  used  Ian-  1848. 
guage,  which  admits  of  two  constnictionsy  one  contraiy  to  ^ord 
the  apparent  general  intent,  and  the  other  consistent  with  *- 

it,  the  law  assumes  the  latter  to  be  the  true  construction. 

A  few  authorities  will  suffice  in  support  of  this  principle. 
In  commenting  upon  Littkton,  s.  560,  where  LUtletcn  says, 
*'  If  there  be  lord  and  tenant,  and  the  tenant  grant  the 
tenements  to  a  man  for  life,  with  remainder  to  another  in 
fee,  and  the  lord  grant  his  service  to  the  tenant  for  life  in 
fee,  the  services  are  in  suspense  during  his  life,  but  the 
heirs  of  the  tenant  for  life  shall  have  the  services  after  his 
decease."  Lord  Cohe^  in  p.  313  6,  says,  ^^  It  is  to  be  ob- 
served, that  albeit  a  grant,  as  hath  been  said,  may  enure  by 
way  of  release,  and  a  release  to  the  tenant  for  life  doth 
work  an  absolute  extinguishment,  whereof  he  in  the  re- 
mainder shall  take  benefit,  yet  the  law  shall  never  make 
any  construction  against  the  purport  of  the  grant,  to  the 
prejudice  of  any,  or  against  the  meaning  of  the  parties,  as 
here  it  should ;  for  if  by  construction  it  should  enure  to  a 
release,  the  heirs  of  the  tenant  for  life  should  be  disin- 
herited of  the  rent ;  and  therefore,  Littleton  here  saith  that 
the  heirs  of  the  grantee  shall  have  the  seignorie  after  his 
death.'*  In  the  present  case,  if  the  agreement  operates  as  a 
release,  by  reason  of  a  suspension  of  the  right  of  action  by 
the  act  of  the  party,  it  must  be  by  a  consequence  of  law, 
inasmuch  as  there  is  no  express  release.  And  in  Co»  Lit. 
264  b^  it  is  said,  ^^  A  release  in  law  shall  be  expounded 
more  favourable  according  to  the  intent  and  meaning  of 
the  parties,  than  a  release  in  deed,  which  is  the  act  of  the 
party,  and  shall  be  taken  most  strongly  against  himself." 

The  general  rules  of  law,  for  the  construction  of  instru- 
ments, are  clearly  laid  down  by  fFilles,  L.  C.  J.,  in  Park- 
hurst  V.  Smith  (a),  and  which  are  to  the  effect,  that  greater 
regard  ia  to  be  bad  to  the  intention,  than  to  the  precise 
words ;  and  this  rule  is  said  to  have  the  authority  of  Little^ 

{a)  WilleB,  327. 
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1848.        toHf  JPIawden^  Coke^  Hobartj  and  Finch.    This  {xinciple  is 
FoBo        recognised  and  adopted  by  Gibb$y  L.  C.  J.,  in  Hutton  v. 
«•  Eyre  (a),   and  it  is  also  stated  and  applied  by  Dallas^ 

L.  C.  J.^  and  various  authorities  referred  to  in  Sclfy  v. 
Forbes {b)\  wherein  he  states  as  the  result  of  modem 
authority,  that  the  Courts  look  rather  to  the  intention  of  the 
parties  than  to  the  strict  letter,  not  suffering  the  latter  to 
defeat  the  former ;  and  he  observes,  that  '^  if  a  deed  can,  there- 
fore, operate  two  ways,  one  consistent  with  the  intent  and  the 
other  repugnant  to  it,  Courts  will  be  ever  astute,  so  to  con- 
strue it  as  to  give  effect  to  the  intent,"  regard  being  had 
to  the  entire  deed;  and  he  remarks  upon  the  fallacy  of 
assuming  that  wherever  the  word  ^^  release"  is  made  use  o( 
it  must  operate  absolutely  and  uncondidonally,  though 
followed  by  words  of  qualification. 

Applying  the  rules  of  construction  before  referred  to,  to 
the  present  case,  and  in  order  best  to  effectuate  the  inten- 
tion of  the  parties,  it  is  necessary  to  construe  the  agree- 
ment to  mean  that  the  plaintiff  agreed  to  forbear  his  suit 
until  the  quarterly  payment  should  cease  to  be  made ;  and 
that  the  effect  of  such  agreement  on  his  part  was  not  to 
suspend  his  right  of  action  in  the  meantime,  but  to  subject 
him  to  an  action  for  damages,  in  the  event  of  his  suing, 
contrary  to  his  agreement 

The  general  doctrine  of  suspension  of  personal  actions, 
appears  to  be  applicable  to  cases  where  persons  have,  by 
their  own  acts,  placed  themselves  in  circumstances  incom- 
patible with  the  application  of  the  ordinary  legal  remedies ; 
the  cases  generally  referred  to  in  the  books,  being  where 
the  party  to  pay  and  to  receive  have  become  identical,  or 
where  the  same  person  was  necessary  to  be  joined  at  once 
both  as  plaintiff  and  defendant,  which  by  law  cannot  be; 
such  as  a  creditor  making  his  debtor  his  executor,  or  debtor 
making  his  creditor  executor,  or  debtor  and  creditor  mar- 
rying, or  similar  cases  of  incapacity  to  sue ;  as  to  which  the 

(a)  1  Marsh.  603.  (6)  2  B.  &  B.  38, 
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authorities  are  numerous.  See  Co,  Lit  264,  b.,  also  Har^  1818. 
grave  and  Butler^ 8  Notes  ;  Woodward  v.  Lord  Darcy  (a) ;  'yokd 
Nedhanis  case  (ft) ;  Dorchester  v.   fFebb  (c) ;    Wankford  v.  »• 

Wanhford  (d) ;  FreaUy  v.  /Vwr  (e) ;  WUUams  on  Executors^ 
p.  1035,  3rd  ed. ;  2  Wms.  Saund.  47,  gg. 

The  only  case,  in  which  a  covenant  or  promise  not  to  sue 
is  held  to  be  pleadable  as  a  bar,  or  to  operate  as  a  suspen- 
sion, and  by  consequence,  a  release  or  extinguishment  of  the 
right  of  action,  is  where  the  covenant  or  promise  not  to  sue 
is  general  not  to  sue  at  any  time ;  in  such  cases,  in  order  to 
avoid  circuity  of  action,  the  covenant  may  be  pleaded  in 
bar  as  a  release,  for  the  reason  assigned  in  Smith  v.  Maple^ 
back  {e) ;  that  the  damages  to  be  recovered  in  an  action 
brought  for  suing  contrary  to  the  covenant,  would  be  equal 
to  the  debt  or  sum  to  be  recovered  in  the  action  agreed  to 
be  forborne.  Accordingly,  in  Deux  v.  Jefferies  (/),  in  debt 
on  obligation,  where  the  defendant  pleaded  that  the  plaintiff 
covenanted  that  he  would  not  sue  before  Michaelmas,  it 
was  resolved  upon  demurrer  for  the  plaintiff,  for  that  ^*  it 
is  only  a  covenant,  and  shall  not  inure  as  a  release.  And 
it  is  not  to  be  pleaded  in  bar,  but  the  party  is  put  to  his 
writ  of  covenant,  if  sued  before  the  time.  But  if  it  had 
been  a  covenant  that  he  would  not  sue  it  at  all,  there  per- 
adventure  it  might  inure  as  a  release,  and  to  be  pleaded  in 
bar,  but  not  here;  for  it  never  was  the  intent  of  the 
parties  to  make  it  a  release.''  There  are  other  authorities 
to  the  like  effect 

The  agreement  in  the  present  case,  being  founded  upon 
a  good  consideration,  may  be  argued  to  be  equivalent  in 
effect  to  a  covenant,  but  caimot  have  greater  effect ;  and  in 
the  modem  case  of  T/dmbkby  v.  Barron  (^),  it  was  held, 
that  a  covenant  not  to  sue  for  a  limited  time  for  a  simple 
contract  debt,  could  not  be  pleaded  in  bar  to  an  action  for 

(a)  Plowd.  184.  (e)  1  T.  R.  441. 

ib)  S  Rep.  135.  (/;  Cro.  Eliz.  352. 

(c)  Cro.  Car.  372.  (^r)  3  M.  &  W.  210. 

{d)  1  Salk.  299. 
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1848.  such  debt.  In  that  case  the  plaintiff  had  coyenanted  that 
he  would  not,  before  the  expiration  of  ten  years,  demand 
or  compel  payment  of  certain  sums  of  nuHiey,  nor  woaU 
take  any  means  or  proceedings  for  obtaining  possesion  or 
receipt  of  the  same.  Lord  Abinffer,  C.  B.,  sud,  ^The 
breach  of  the  agreement  to  forbear  suing,  renders  the 
par^  liable  in  damages,  bnt  it  is  not  pleadable  in  bar  ;^  and 
Parhe^  B.,  siud,  *'  The  books  are  full  of  authorities  against 
the  defendant)'*  and  referred  to  Aylqffe  v.  Scrimpskire  (a); 
and  judgment  was  accordingly  given  fiar  the  plaintiff.  In 
1  Rott.  Abr.  p.  939,  (L.)  2,  it  is  said,  that  ''if  the  obl^ee 
covenant  not  to  sue  the  obligor  before  such  a  day,  and  if 
he  do,  that  the  obligor  shall  plead  this  as  an  acquittanoe; 
and  that  the  obligation  shall  be  void  and  of  none  effied; 
this  is  a  suspension  of  the  debt,  and  by  consequence  a 
release."  It  must  be  observed,  that  in  this  case  it  was 
expressly  covenanted,  that  in  the  event  of  the  covenantor 
suing  upon  the  obligation  contrary  to  his  covenant,  that 
the  obligation  should  be  void,  and  that  the  obligor  or 
covenantor  should  plead  the  covenant  as  an  acquittance^ 
which  by  consequence  was  a  release.  The  covenant  in 
that  case,  therefore,  went  much  beyond  a  mere  covenant 
not  to  sue. 

By  holding  the  plea  in  question  a  valid  bar,  injustice 
would  be  done  to  the  plaintiff,  who  would  lose  his  demand 
upon  the  notes,  contrary  to  the  intention  of  the  parties; 
but  by  construing  the  agreement  not  to  operate  as  a  sus- 
pension of  the  plaintiff's  right  of  action  upon  the  notes, 
but  as  giving  a  remedy  to  the  defendant  by  a  cross  action 
to  recover  damages  to  the  extent  of  the  injury  sustained  by 
the  defendant  by  the  plaintiff's  suing  in  breach  of  the 
agreement,  no  injustice  is  done  to  the  defendant.  Nor  is 
such  a  construction  inconsistent  with  the  class  of  authorities 
in  which  matters  have  been  allowed  to  be  pleaded  in  bar, 
in  order  to  avoid  circuity  of  action ;  because  such  decisions 

(a)  Carth.  63 ;  S.  C.  I  Show.  46. 
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are  limited  to  cases  in  which,  from  the  nature  of  them,  the        1848. 
damages  to  be  recovered  must  be  supposed  to  be  equal  in        j^^^^^ 
both   actions ;    Smith  v.  Mapkback  (a) ;  which  does  not        ^  ^' 
apply  to  the  present  instance,  as  the  damages  to  which  the 
defendant  could  be  entitled  as  against  the  plaintiff,  by  reason 
of  his  suing  upon  the  notes  before  a  discontinuance  of  the 
quarterly  payments,  can  in  no  view  be  assumed  to  be  equal 
to  the  plaintiff's  demand. 

Neither  is  the  decision  in  this  case  inconsistent  with 
the  several  cases  in  which  it  has  been  held  that  a  party 
accepting  a  negotiable  security,  payable  in  future  for  and 
on  account  of  an  antecedent  demand,  cannot,  until  after 
such  negotiable  security  has  become  due  and  been  dis- 
honoured, sue  for  such  antecedent  demand ;  because,  inde- 
pendently of  the  consideration  of  how  far  the  acceptance 
of  such  negotiable  security  may  be  deemed  payment  for 
the  time,  all  such  decisions  seem  to  be  grounded  upon  the 
peculiar  nature  of  the  negotiable  instruments,  and  are 
deemed  to  be  necessary  exceptions  to  the  general  rules  of 
law,  in  favour  of  the  law  merchant  The  case  of  Stracy  v. 
The  Bank  of  England  (i),  was  cited  on  the  defendant's 
behalf,  as  an  authority  to  the  effect  that  a  right  to  bring  a 
personal  action  may  be  suspended  by  agreement,  without 
operating  as  a  release  or  extinguishment;  but  upon  exami- 
nation, it  will  be  found  probably  not  to  be  an  authority 
bearing  upon  the  point.  The  action  was  brought  to  recover 
damages  for  an  alleged  breach  of  a  public  duty  in  not 
making  a  transfer  upon  request,  of  certain  stock,  to  which 
the  plaintiff  was  entitled ;  the  defendant  insisted  that  the 
plaintiff  had,  for  a  good  consideration,  agreed  not  to  make 
such  a  request  until  he  had  himself  done  certain  acts;  and 
alleged  that  the  plaintiff,  contrary  to  his  agreement,  made 
the  request,  for  the  non  compliance  with  which  he  brought 
his  action,  before  he  had  done  those  acts.    The  defendants, 

(a)  1  T.  R.  441.  (6)  6  Bing.  764. 
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1848.  therefore,  contended  that  such  non  compliance  was  no 
breach  of  duty  on  their  part  There  was  no  right  of  action 
suspended  by  the  agreement,  as  it  is  clear  from  the  case 
that  no  request  had  ever  been  made  to  the  Bank  to  transfer 
the  stock,  and  no  means  had  ever  been  given  to  enable  the 
Bank  to  do  so ;  no  name  of  a  transferee  having  been  ^ven 
at  the  time  when  the  agreement  was  made,  nor  for  a  long 
time  afterwards;  consequently,  the  only  right  of  action  the 
plaintiff  ever  asserted  was  a  right  founded  upon  a  request 
made  long  after  the  agreement.  The  decision,  therefore, 
was  not  that  any  existing  right  of  action  was  suspended  by 
the  agreement,  but  that  the  plaintiff  suspended  his  right  to 
call  upon  the  defendant  to  make  the  transfer  until  after  he 
had  done  the  acts  mentioned  in  the  agreement;  and 
although  the  expression  of  suspending  an  action  was  osed 
perhaps  inaccurately,  yet  it  is  plain  that  they  referred  to 
the  right  to  call  for  the  transfer  of  the  stock,  and  to  that 
only.  At  all  events,  as  a  decision  upon  the  point  for  whic^ 
the  case  was  cited,  it  could  not  be  supported,  as  it  would 
be  inconsistent  with  an  undoubted  principle  of  law,  and  an 
undeviaUng  course  of  authority. 

In  the  result,  we  are  of  opinion  that  the  plea  in  question 
is  bad  in  substance,  and  that  the  judgment  which  has  been 
pronounced  upon  it,  in  favour  of  the  defendant,  must  be 
reversed,  and  a  judgment  entered  for  the  plaintiff,  non 
obstante  veredicta 

Judgment  reversed. 
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NiND  V.    RHODR& 

A  RULE  bad  been  obtained  in  Hilary  Term  last,  calling  An  actioD  on 
upon  tbe  plaintiff  to  shew  cause  wby  tbe  judgment  for  the  chM«e  to're- 
plaintiff  should  not  be  entered  for  the  amount  of  the  verdict  coyer  less  than 

,  .  ,  .111  ^^» "  within 

only,  without  costs;  or  why  a  suggestion  should  not  be  thei29th8ec. 

entered  on  the  roll,  pursuant  to  the  statute  9  &  10  Vict  yjct.  c  95, 

c  95,  to  deprive  the  plaintiflF  of  costs;  and  that,  in  the  5jf f^sth^lS^ 

meantime,  proceedings  be  stayed.  tion;  and 

____  tueP6Tor6«  a 

The  affidavit  of  the  defendant  upon  which  the  above  plaintiff,  bring- 
rule  was  obtained,  stated  that  the  above  action  was  brought  ||^||^^court, 
on  the  26th  of  October,  1847,  by  the  plaintiff  as  indorsee,  ^^^"^^"^ 
against  the  defendant  as  acceptor,  of  a  bill  of  exchange.      On  a  motion 
drawn  by  one  John  William  Dando  upon  the  defendant,  gestion  to  de- 
for  payment  of  I2i     That  the  plaintiflF,  on  the  trial  of  the  JjJStiff  of 
cause  on  the  25th  of  November,  1847,  recovered  a  verdict  <»^  ?  *'>?'» 

an  action,  it 

for  the  said  sum  of  12il,  and  Is.  for  interest,  and  no  more,  is  notneces- 
That  the  defendant,  at  the  time  of  the  commencement  of  HS^viu  in 
this  suit,  resided  and  dwelt,  and  still  does  reside  and  dwell,  JJJJg^^Sd 
at  Na  2,  Rahere  Street,  Goswell  Road,  in  the  county  of  ^«w  that  the 

Judge,  before 

Middlesex,  to  which  place  the  said  bill  is  directed  to  him ;  whom  the 
and  that  the  plaintiflF,  at  the  time  of  the  commencement  of  didm>tcerti^ 
this  suit,  resided  and  dwelt,  and  still  does  reside  and  dwell,  ?^  I*  ''•f  *. 

.  .        .  .     **  action  to  be 

within  two  miles  from  the  defendant,  and  of  his  said  resi-  broo^ht  in  the 
dence,  namely,  in  Beech  Street,  in  the  city  of  London.  That  ^^ 
the  plaintiflTs  cause  of  action  herein  did  arise  wholly  or  in 
a  material  part,  within  the  jurisdiction  of  the  Clerkenwell 
County  (>ourt  of  Middlesex,  that  is  to  say,  the  defendant's 
acceptance  of  the  said  bill,  the  same  having  been  accepted 
by  him  at  his  said  residence.  No.  2,  Rahere  Street  aforesaid, 
and  which  said  last  mentioned  residence  is  within  the  juris- 
diction of  the  Clerkenwell  County  Court  of  Middlesex, 
at  Duncan  Terrace,  Islington,  in  the  said  county ;  and  that 
no  officer  of  any  County  Court  is  a  party  to  this  action, 
or  was  so  at  the  time  of  its  commencement  That  the 
defendant  was,  at  the  time  of  the  commencement  of  this 

VOL.   y.  s  8  D.  &  L. 
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soit,  liable  to  be  smmiioDed  to  the  said  last  mentioDed 
Court  for  the  payment  of  the  said  acceptance  and  interest; 
and  that,  for  the  said  cause  of  action,  a  plaint  mig^t  have 
been  entered  against  him  by  the  said  plaintiff  in  the  said 
County  Court  That  the  said  CkriLcnwdl  County  Court 
fiyr  Middlesex,  held  at  Duncan  Terrace  afixesaid,  was,  at 
and  before  the  commencement  of  this  cause,  and  still  is,  a 
Court  oHistituted  under  an  act  of  Parliament  made  and 
IMssed  in  the  ninth  and  tenth  years  of  the  reign  of  her 
present  Majesty,  intituled,  ^An  Act  fx  the  more  easy 
recovery  of  Small  Debts  and  Demands  in  Ei^land.^  That 
the  Honorable  Mr.  Justice  Cokridgty  on  the  27  th  day  of 
November,  1847,  ordered  all  further  proceedings  to  be 
stayed  until  the  5th  day  of  Hilary  Term,  1848. 

The  affidavit  of  the  plaintiff  in  opporation  to  the  rule 
stated  that  the  bill  of  exchange  in  this  action  was  indorsed 
to  and  discounted  by  him  in  the  city  of  London,  and  not 
elsewhere ;  and  not  in  the  county  of  Middlesex,  or  within 
the  jurisdiction  of  the  County  Court  of  Middlesex,  or 
within  the  jurisdiction  of  the  Clerkenwell  Coun^  Court 
of  Middlesex. 

Lush  now  shewed  cause.  This  is  an  application  in  effect 
to  deprive  the  plaintiff  of  costs,  on  the  ground  that  the  ver- 
dict being  for  less  than  20il,  and  the  cause  of  action  being 
such  for  which  a  plaint  might  have  been  entered  within 
the  Clerkenwell  County  Court,  the  plaintiff  is  entitled  to 
no  costs,  under  the  9  &  10  Vict  c.  95,  s.  129.  There  are 
two  answers  to  this  motion ;  first,  that  the  action  being  on 
a  bill  of  exchange,  is  within  the  128th  section,  and,  there- 
fore, might  be  brought  at  the  election  of  the  plaintiff  in 
the  superior  Court ;  and,  secondly,  that  even  if  it  be  not 
within  that  section,  the  affidavit  in  support  of  the  applica- 
tion is  defective  in  not  shewing  that  the  Judge  at  the  trial 
did  not  certify  that  the  action  was  fit  to  be  brought  in 
the  superior  Court ;  and,  therefore,  does  not  bring  the  case 
within  the  129th  section.     With  respect  to  the  first  point. 
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section  128  (a)  enacts,  "  that  all  actions  and  proceedings 
which,  before  the  passing  of  this  act,  might  have  been 
brought  in  any  of  her  Majesty's  superior  Courts  of  record," 
^  where  the  cause  of  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  Court  within 
which  the  defendant  dwells,  or  carries  on  his  busdness,  at 
the  time  of  the  action  brought,**  *'may  be  brought  and 
determined  in  any  such  superior  Court,  at  the  election  of 
the  party  suing  or  proceeding,  as  if  this  act  had  not  been 
passed."  And  section  129  (6),  under  which  this  application 
is  made,  and  which  deprives  the  plaintiff  of  costs  in  certain 
cases,  applies  only  to  actions  ''for  any  cause  other  than 
those  lastly  herein-before  specified."  The  question  then  is, 
whether,  in  the  case  of  a  bill  of  exchange,  the  cause  of 
action  can  be  said  to  ''arise  wholly  or  in  some  material 
point  within  the  jurisdiction  of  the  Court  within  which  the 
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(a)  9  &  10  Vict  c.  95,  8.  128. 

That  all  actions  and  proceed- 
ings which  before  the  passing  of 
this  act  might  have  been  brought 
in  any  of  her  Majesty^s  superior 
Courts  of  record  where  the  plain- 
tiff dwells  more  than  twenty  miles 
from  the  defendant,  or  where  the 
cause  of  action  did  not  arise 
wholly  or  in  some  material  point 
within  the  jurisdiction  of  the 
CSourt  within  which  the  defendant 
dwells  or  carries  on  his  business 
at  the  time  of  the  action  brought, 
or  where  any  officer  of  the  County 
Court  shall  be  a  party,  except  in 
respect  of  any  claim  to  any  goods 
and  chattels  taken  in  execution 
of  the  process  of  the  Court,  or 
the  proceeds  or  value  thereof, 
may  be  brought  and  determined 
in  any  such  superior  Court,  at 
the  election  of  the  party  suing  or 
proceeding,  as  if  this  act  had  not 
been  passed." 

(b)  Section    129.      "That    if 


any  action  shall  be  commenced 
after  the  passing  of  this  act  in 
any  of  her  Majesty's  superior 
Courts  of  Record,  for  any  cause 
other  than  those  lastly  herein- 
before specified,  for  which  a 
plaint  might  have  been  entered 
in  any  Court  holden  under  this 
act,  and  a  verdict  shall  be  found 
for  the  plaintiff  for  a  sum  less 
than  twenty  pounds,  if  the  said 
action  is  founded  on  contract,  or 
less  than  five  pounds  if  it  be 
founded  on  tort,  the  said  plaintiff 
shall  have  judgment  to  recover 
such  sum  only,  and  no  costs  ; 
and  if  a  verdict  shall  not  be  found 
for  the  plaintiff  the  defendant 
shall  be  entitled  to  his  costs  as 
between  attorney  and  client,  un- 
less in  either  case  the  Judge  who 
shall  try  the  cause  shall  certify 
on  the  back  of  the  record  that 
the  action  was  fit  to  be  brought 
in  such  superior  Court." 
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defendant  dweUs,  or  carries  on  his  bosinesSy  at  the  time  of 
the  action  brought"    It  is  submitted  that  the  statute  does 
^'  not  apply.     To  an  action  on  a  bill  of  exchange,  no  idea  of 

locality  attaches.  The  whole  scope  of  the  statute  points 
to  actions  which,  in  contemplation  of  law,  may  be  siud  to 
have  locality.  A  bill  of  exchange  cannot  be  said  to  have 
locaUty ;  and,  therefore,  it  is,  that  in  an  action  on  it,  the 
yenue  cannot  be  changed.  [^Cokridye,  J. — ^The  same 
remark  applies  to  some  cases  of  debt  and  contract.]  The 
cause  of  action  in  a  bill  of  exchange  follows  the  person  <tf 
the  holder  of  the  bill,  and,  therefore,  cannot  be  said  either 
*^  wholly  or  in  some  material  point,"  to  arise  within  the 
jurisdiction  of  a  local  Court 

Even  supposing,  however,  that  the  Court  should  be  of 
opinion  tiiat  an  action  on  a  bill  of  exchange  is  within  the 
jurisdiction  of  the  County  Court,  so  as  to  deprive  the 
plaintiff  of  costs  under  the  129th  section,  in  cases  wheie 
the  sum  recovered  is  under  20L ;  it  is  submitted  that  the 
defendant  has  not,  by  his  affidavit,  brought  the  present  case 
stricdy  within  the  terms  of  that  section.  By  section  129 
it  is  enacted,  *'  that  if  any  action  shall  be  commenced  after 
the  passing  of  this  act  in  any  of  her  Majesty's  superior 
Courts  of  Record,  for  any  cause  other  than  those  lasdy 
herein-before  specified,  for  which  a  plaint  might  have  been 
entered  in  any  Court  holden  under  this  act,  and  a  verdict 
shall  be  found  for  the  plaintiff  for  a  sum  less  than  twen^ 
pounds,  if  the  said  action  is  founded  on  contract,"  **  the 
said  plaintiff  shall  have  judgment  to  recover  such  sum  only, 
and  no  costs;"  ** unless"  ''the  Judge  who  shall  try  the 
cause  shall  certify  on  the  back  of  the  record  that  the  action 
was  fit  to  be  brought  in  such  superior  Court"  The  a£B- 
davit  here  does  n6t  shew  that  the  Judge  did  not  certify,  in 
which  case,  the  plaintiff  would  be  entitled  to  costs.  In  an 
application  of  this  kind,  which  is  to  oust  the  plaintiff  of 
his  right  to  costs  conferred  by  statute,  the  defendant  must 
be  held  to  strict  proof  that  the  plaintiff  is  not  entitied  to 
them.     All  that  is  alleged  in  the  affidavit  may  be  true,  and 


EASTER  TERM,    11    VICT.  625 

yet  it  is  consistent  with  it  that  the  plaintiff  is  still  entitled        1848. 
to  costs.    The  affidavit  does  not  even  bring  the  record 
before  the  Court,  from  which  it  might  be  seen  whether  the 
Judge  had  certified  or  not 

Bctrstaw,  in  support  of  the  rule.  As  to  the  first  point, 
the  words  of  the  act  are  large  enough  to  include  bilk  of 
exchange ;  and,  therefore,  in  judging  whether  or  not  they 
are  included,  it  is  only  reasonable  to  look  to  the  object  of 
the  act,  which  was  to  afford  a  cheap  remedy  in  all  actions 
under  20il,  where  the  nature  of  the  action  was  not  likely  to 
raise  complicated  and  difficult  points  of  law.  A  demand 
on  a  bill  of  exchange  is,  generally  speaking,  a  question  as 
simple  to  be  tried  as  an  action  for  goods  sold,  which  may 
be  the  consideration  for  which  it  is  given.  In  section  58, 
which  defines  the  jurisdiction  of  the  Court,  the  various 
actions  which  are  excluded  are  specifically  enumerated. 
Actions  on  bills  of  exchange  are  not  mentioned,  and,  there- 
fore, it  is  but  reasonable  to  suppose  they  were  intended  to 
be  included  within  this  jurisdiction. 

[Lush  said  he  did  not  mean  to  contend  that  the  (/ounty 
Court  had  not  a  concurrent  jurisdiction  over  bills  of  ex- 
change, but  only  that  they  did  not  come  within  the  129th 
section  as  to  costs.] 

Barttaw.  As  to  the  second  objection,  it  is  submitted  that 
the  words  **  unless  the  Judge  shall  certify,"  &c.,  come  by  way 
of  proviso  or  exception,  and  not  by  way  of  qualification  or 
limitation  of  the  preceding  enactment ;  and,  therefore,  the 
feet  of  a  certificate  having  been  granted,  should  come  fit>m 
the  other  side.  It  is  impossible  for  the  defendant  to  know 
whether  a  certificate  has  been  granted  or  not.  The  cer- 
tificate, it  is  apprehended,  might  be  granted  afier  the  trial, 
and,  indeed,  even  after  the  rule  obtained,  to  which  it  would 
form  a  complete  answer.  Besides,  here  the  proceeding  is 
to  inform  the  conscience  of  the  Court     If  this  rule  be 
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1848.       made  absolute,  it  does  not  conclude  the  plamitiff,  who  may 
jj^jj        still  take  issue  on  the  suggestion.     He  referred  to  Bishop 
^'  V.  Marih  (a),  where  it  was  held  that  the  affidavit  in  sup- 

port of  a  motion  to  enter  a  suggestion  for  costs  under  the 
Middlesex  Court  of  Requests'  Act,  need  not  state  that  the 
cause  of  action  arose  within  the  jurisdiction  of  the  Court. 

CoLBBiDGB,  J. — I  understand  it  to  be  undisputed  in  this 
case  that  the  County  Court  has  at  least  a  concurrent  juris- 
diction, but  the  contention  has  been  that  the  present  action 
is  not  within  section  129.  Now  that  section  enacts,  *^  that 
if  any  acdon  shall  be  commenced  after  the  passing  of  this 
act  in  any  of  her  Majesty's  superior  Courts  of  Record,  for 
any  cause  other  than  those  lasdy  herein-before  specified, 
for  which  a  plaint  might  have  been  entered  in  any  Court 
holden  under  this  act,  and  a  verdict  shall  be  found  for  the 
plaintiff  for  a  sum  less  than  twenty  pounds,  if  the  said 
action  is  founded  on  contract,"  &c,  '^  the  said  plaintiff  shall 
have  judgment  to  recover  such  sum  only,  and  no  costs,"  &c. 
The  causes  of  action  '^  lasdy  herein-before  qiecified"  are 
those  enumerated  in  the  128th  section,  which  are  ^  all 
actions"  ^*  where  the  plaintiff  dwells  more  than  twenty  miles 
from  the  defendant,  or  where  the  cause  of  action  did  not 
arise  wholly  or  in  some  material  point  within  the  juris- 
diction of  the  Court,"  &c  Now,  as  it  is  clear  that  actions 
on  bills  of  exchange  would  come  within  the  general  words 
of  the  act,  they  would  also  come  within  the  129th  section, 
if  not  excluded  by  being  contained  in  the  128th  section. 
I  do  not  think  they  are  within  the  128th  section,  and, 
therefore,  the  plaintiff  cannot  recover  costs.  It  is  a  point 
of  so  much  importance,  that  had  I  entertained  the  slightest 
doubt  upon  the  subject,  which  I  do  not,  I  should  have 
taken  time  to  consider  it. 

As  to  the  remaining  objection, 

Cur,  adv.  vult, 

(a)  6  Bing.  N.  C.  12 ;  S.  C.  8  Dowl.  1 ;  8  Scott,  N.  R.  128. 


Rhodes. 
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Coleridge,  J. — The  remaining  question  on  which  I  1848. 
suspended  my  judgment,  because  it  promised  to  be  of  jjj^u 
frequent  occurrence,  was  raised  by  the  following  circum- 
stances. 

The  affidavit,  on  which  the  rule  for  entering  a  sugg^tion 
to  deprive  the  plaintiff  of  costs,  was  founded,  stated  all 
the  circumstances  which  were  necessary,  prim&  &cie,  to 
bring  the  case  within  the  129th  section  of  the  9  &  10  Vict 
c.  125;  but  did  not  negative,  that  a  certificate  had  been 
granted  by  the  Judge,  who  tried  the  cause,  that  it  was  fit 
to  be  tried  before  him.  And,  on  shewing  cause,  Mr.  Lush 
relied  on  this,  alleging  correctly,  that  every  thing  in  the 
affidavit  might  be  true,  and  yet  there  might  be  no  ground 
for  the  rule. 

But  I  am  of  opinion  that  the  answer  given  by  Mr.  Bar  stow 
is  satis£EK;tory.  Prima  facie,  the  statute  deprives  the  plaintiff 
of  his  costs  under  the  circumstances  stated  in  the  affidavit ; 
the  fact  relied  on  by  the  plaintiff  would  make  the  case  an 
exception,  and  it  is  one  particularly  within  his  knowledge ; 
if  the  certificate  were  granted  at  all.  It  would  have  been  so 
on  his  application.  If,  therefore,  he  intended  to  rely  on  it, 
it  was  for  him  to  bring  it  forward.  As  he  has  not  done  so, 
he  cannot  rely  on  the  silence  of  the  other  side.  The  rule, 
therefore,  will  be  absolute. 

Rule  absolute. 
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In  re  a  Plaint  or  Suit  in  the  County  Court  of 

Mebiokethshibe. 
Between      William  Jomss^  Plaintiff, 

and 
David  Jones  and  Another,  Defendants. 

bim^mjtm  A   RULE  had  been  obtained  in  Hilary  Term,   1847, 

Govt,  ike  calling  upon  the  Judge  of  the  County  Court  of  Merioneth- 

plaaded  the  shire,  and  the  plaintiff  in  the  above  action,  to  shew  cause 

™??Vr^  why  a  writ  of  prohibition  should  not  issue,  to  prohibit  the 


bot  witfaoiit  said  Court,  &c.  from  further  proceeding  in  the  above  plaint 

Bocioe  rwfiiired  or  action  in  that  Court  between  the  above  parties. 

^Jjj^^^^  It  appeared,  upon  the  affidavits,  that  an  action  had  been 

^^^*%«»  commenced  in  the  County  Court  of  Merionethshire  by  the 

9  &  10  Viet,  plaintiff  asainst  the  defendants  to  recover  the  sum  of  161, 

c.  SS.  I,  78.  .                       . 

being  the  principal  and  interest  due  upon  a  promisaoiy 


25^;^^      note  made  by  the  defendants.     The  note  was  dated  the 


oTtliecaM,  18th  of  February,  1834,  and  the  plaint  was  returnable  on 

m  Ofdcr  to  y                                   m. 

auwertlM  the   23rd  of  July,  1847.     On   that  day,  the  defendants 

WM  moted,  appeared  in  Court,  and  required  to  be  furnished  with  a 

3^  **^e?**  ^^Py  ^^  ^^^  "^^®  ^  better  particulars.     The  Judge  ordered 

aittb«»:|aent  that  this  should  be  done,  and  adjourned  the  plaint  to  the 

day!  the  cue  ^^^^  Court,  which  was  holden  on  the  11  th  of  August.  The 

th«defeid«nu  12th  of  August     On  that  day,  the  defendants  pleaded  a 

JodptieDt  in  pica  of  the  Statute  of  Limitations,  but  did  not  give  notice 

their  finvoor, 
which 


entered  by  the  clerk  of  the  County  Court  in  the  book  kept  for  that  purpose.  The  defendants 
then  left  the  Court.  Some  days  afterwards  they  receiyed  notice  that  the  Judge  had  rescinded  his 
judgment,  and  that  the  case  was  adjourned  for  further  hearing.  They  attended  on  the  day 
nained,  and  protested  against  any  further  hearing  of  the  case.  The  Judge,  bowerer,  overruled 
their  ol^ection,  and  gave  judgment  for  the  plaintiff,  on  the  ground  that  the  plea  of  the  Sutute 
of  Limitations,  on  the  former  occasion,  had  been  improperly  pleaded.  On  motion  for  a 
prohibition,  ffeM,  that  the  Judce  had  no  authority  to  rescind  his  former  decision  in  the 
absence  of  the  defendants ;  that  he  had  therefore  acted  without  jurisdiction,  and  that  a  prohi. 
bition  must  go. 

Semble,  that  a  Judge  of  a  County  Court  may  alter  his  judgment,  after  it  has  been  pronounced 
and  recorded  in  the  book  of  the  Court  kept  for  that  purpose  ;  if  be  do  so  at  the  same  Court,  and 
in  the  presence  of  the  parties. 
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thereof  in  writing  pursuant  to  the  19th  rule  of  practice  (a),  ^^48. 
as  framed  by  the  Judges  in  pursuance  of  the  78th  section  j^rs 
of  the  County  Courts'  Act,  9  &  10  Vict  c.  95 ;  nor  did  ^^^^^ 
they  ask  the  Judge  to  have  the  case  adjourned  in  pur-  and  Another, 
suance  of  the  latter  part  of  that  rule.  The  case  was,  how- 
ever, adjourned,  on  the  application  of  the  plaintiff,  to  the 
9th  of  September,  in  order  to  afford  him  time  to  produce 
evidence  to  answer  the  plea.  On  that  day,  the  case  came 
on  and  was  heard,  and  a  verdict  given  for  the  defendants, 
the  costs  to  be  divided.  The  entry  as  made  by  the  clerk 
in  the  book  of  the  Court  was  as  follows: — '^Adjourned 
fit>m  last  Court  (Na  65),  Statute  of  Limitations,  verdict 
for  defendants,  costs  to  be  divided."  The  defendants  and 
their  attorney  then  left  the  Court ;  but,  some  days  after, 
were  served  with  an  order  for  a  further  adjournment  of  the 
action  till  the  next  following  Court,  which  was  held  on  the 
13th  of  October.  They  attended  on  that  day,  and  pro- 
tested against  any  further  proceeding  in  the  cause,  as  it 
had  been  already  decided  in  their  fitvour;  but  the  Judge 
overruled  their  objection,  and  gave  judgment  for  the  plaintiff, 
with  costs,  on  the  ground  that  the  plea  of  the  Statute  of 
Limitations  had  been  improperly  pleaded.  It  appeared  on 
the  affidavit  in  answer,  that  there  was  an  entry  in  the 
Court  book,  subsequent  to  the  one  alread}'  stated,  as  fol- 
lows : — '^No.  65,  same  Court,  the  above  decision  rescinded, 
and  case  adjourned  to  the  next  Court;"  but  it  was  not 
shewn  when  this  entry  was  made.     The  defendants  and 


(a)  Rule  19.  "  Where  a  de- 
fendant intends  to  rely  on  the 
special  defence  of  infancy,  cover- 
ture, the  Statute  of  Limitations, 
or  bis  discharge  under  any  statute 
relating  to  bankrupts,  or  any  act 
for  the  relief  of  insolvent  debtors, 
he  shall  give  notice  thereof  in 
writing  to  the  clerk  of  the  Court, 
five  clear  days  before  the  day  on 
which  the  summons  is  return- 


able :  provided  always,  that  where 
such  notice  shall  not  have  been 
given,  the  Judge,  in  bis  dis- 
cretion, and  on  such  terms  as  he 
shall  think  fit,  may  adjourn  the 
bearing  of  the  cause,  to  enable 
the  defendant  to  give  such  notice 
such  number  of  days  before  the 
day  to  which  the  bearing  may  be 
adjourned,  as  the  Judge  may 
think  proper." 
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their  attoraey's  clerk  both  swore  that  they  belieyed  it  was 
Dot  made  at  the  same  Court  or  on  the  same  day;  bat  if  at 
all,  after  the  Court  broke  up,  or  on  a  subsequent  day. 

F.  Bailey  now  shewed  cause.  The  Judge  of  the  County 
Court  was  right  in  the  course  which  he  took.  Hie 
defendants  had  not  complied  with  the  rules  of  practice  as 
framed  by  the  Judges,  by  giving  notice  of  their  intention  to 
plead  the  Statute  of  Limitations  to  the  derk  of  the  Court, 
five  clear  days  before  the  day  on  which  the  summons  was 
returnable,  pursuant  to  rule  19.  Nor  did  they  make  any 
application  to  the  Judge  to  adjourn  the  case  to  enable  them 
to  give  such  notice.  The  Judge  was,  therefore,  justified, 
when  he  discovered  the  omission,  in  treating  the  plea  of 
the  Statute  of  Limitations  as  no  plea  at  alL  [Coleridge^  J. — 
What  do  you  say  as  to  his  rescinding  his  first  judgment  in 
the  absence  of  the  defendants?]  It  was  not  a  complete 
judgment  It  was  merely  a  note  or  memorandum  of  the 
judgment,  which  it  was  competent  to  the  Judge  afterwards 
to  alter.  [^Coleridge^  J. — It  is  entered  by  the  clerk,  in  the 
book  of  the  Court, — ^*  Statute  of  Limitations,  verdict  for 
defendants,  costs  to  be  divided,"  and  the  parties  then  go  away. 
You  cannot  contend  that  this  is  not  a  judgment]  Conceding 
even  that  it  is,  the  Judge  of  a  County  Court  must  have 
power  in  certain  cases  to  alter  his  judgment ;  and  his  deci- 
sion, when  once  pronounced,  is  no  more  irrevocable  than 
the  decisions  of  the  superior  Court,  who  may  alter  their 
judgment  at  any  time  during  the  same  term;  Co,  IaL 
260,  a. ;  Rex  v.  CarlUe  (a),  per  Parke^  J.  So  in  the  case 
of  quarter  sessions,  the  whole  session  is  considered  but  as 
one  day,  and  a  judgment  may  be  altered  at  any  time 
during  the  same  sessions  in  which  it  is  pronounced ;  Dick" 
ensovLS  Quart  Sess,  PracL  p.  61,  5  th  ed.  Here,  thei^  is 
an  entry  in  the  same  book :  ^*  Same  Court,  the  above  de- 
cision rescinded,  and  case  adjourned  to  the  next  Court ** 


(a)  2  B.  &  Ad.  973. 
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It  is  submitted,  that  the  Judge  might  alter  his  decision  at  1848. 
the  same  Court,  at  which  he  gave  judgment;  andahhoug^it  j^ks 
does  not  appear  here  that  it  was  done  at  the  same  Court,  it  ^' 

_  V  ONB8 

does  not  appear  that  it  was  not ;  and  this  Court  will  reqmre  aad  Another. 
to  see  a  clear  excess  of  jurisdiction,  before  it  will  interfere. 
[He  referred  also  to  Keen  v.  The  Queen  {a).] 

M.  Uoydy  in  support  of  the  rule.  After  the  Judge  had 
pronounced  his  decision,  and  it  was  entered  in  the  book  of 
the  Court,  and  the  defendants  had  left  the  Court,  the 
Judge  was  functus  officio,  and  had  no  more  power  to  alter 
the  decision  in  the  absence  of  the  defendants,  than  he 
would  have  had  to  pronounce  judgment  against  them  in 
the  first  instance,  without  summoning  them  before  him. 
The  defendants  left  the  Court,  and  therefore  they  cannot 
be  expected  to  know  when  the  alteration  took  place  in 
their  absence;  but  the  plaintiff  no  doubt  could  have  in- 
formed the  Court;  and  as  he  has  not  done  so,  it  must  be 
taken  that  the  alteration  was  not  made  at  the  same  Court, 
notwithstanding  the  entry  which  had  been  produced. 
Besides,  it  may  be  inferred  from  the  language  of  the  first 
judgment,  **  verdict  for  the  defendants,^  that  the  cause  was 
tried  by  a  jury ;  and  if  so,  the  Judge  had  no  authority  to 
alter  the  verdict,  when  once  recorded;  Co.  Lit  227,  b. 
But  even  if  the  Judge  decided  the  case  alone,  he  would 
stand  in  the  place  of  the  jury,  and  the  same  rule  by  analogy 
would  apply.  If  the  Judge  could  alter  his  decision  on 
another  day  than  the  one  on  which  it  was  pronounced,  he 
might  alter  it  months  afterwards  with  the  same  reason.  As 
to  the  merits  of  the  case,  it  is  clear  that  both  the  Judge 
and  the  plaintiff  had  ample  notice  of  the  defendants'  inten- 
tion to  plead  the  Statute  of  Limitations. 

Coleridge,  J. — I  am  of  opinion  that  this  rule  must  be 
made  absolute ;  not  on  the  ground  of  the  improper  exer- 
cise of  a  discretion  on  the  part  of  the  Judge  of  the  County 

(a)  3  New  Seas.  Cas.  25. 
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1848.        Court;  for  with  that  I  could  not  interfere,  however  im- 
^^'J^^^     proper  it  might  be ;  but  on  the  ground  that  he  has  exceeded 
^'  his  jurisdiction  by  what  took  place  after  the  9th  of  Sep- 

■Bd  Anothflir.    tember ;  unless  indeed  it  can  be  said  that  what  took  place 
before,  was  altogether  null  and  void.     Now,  although  the 
plea  of  the  Statute  of  Limitations  may  not  have  been  pro- 
perly pleaded,  yet  it  was  in  fact  pleaded,  and  no  objection 
appears  to  have  been  made  to  it.     After  it  was  put  in,  the 
plaintiff  applied  for  time  to  answer  it,  and  the  case  was 
adjourned  for  that  purpose  till  the  9th  of  September,  when 
it  was  heard,  and  judgment  given  for  the  defendants.     It 
does  not  appear  whether  or  not  it  was  heard  by  a  jury ;  but 
if  it  was,  it  is  clear  that  the  Judge  could  have  no  right 
to  alter  their  verdict     If  it  was  heard  by  the  Judge,  he 
decided  the  case,  his  decidon  was  recorded  in  the  book 
kept  for  that  purpose,  and  the  judgment  was  complete  on 
that  day.     I  do  not  mean  to  say  that  a  Judge  of  a  County 
Court  has  no  power  to  alter  his  decision  at  the  same  Court, 
on  the  same  day,  with  the  parties  still  before  him  ;  bnt  he 
can  have  no  authority  to  do  so  in  his  own  Chambers  after 
the  Court  is  over.    The  defendants  who  had  left  the  Court, 
after  the  decision  in  their  favour,  cannot  of  course  speak  to 
what  occurred  in  their  absence ;  but  they  state  their  belief 
that  no  alteration  of  the  decision  did  take  place  during  the 
same  sitting  of  the  Court;  and  that  if  it  ever  had  been 
altered  at  all,  it  must  have  been  after  the  Court  broke  up, 
or  on  a  subsequent  day.     Surely  this  calls  on  the  other 
side  to  shew  when  it  did  occur.     The  plaintiff,  however, 
who  had  notice  of  this  statement  in  the  affidavits  of  the 
defendants,  instead  of  producing  an  affidavit  in  contradic- 
tion, as  he  might  have  done  if  the  fact  had  been  otherwise, 
contents  himself  with  relying  on  the  entries  made  by  the 
clerk  in  the  book  of  the  Court,  as  proof  that  it  was  altered 
at  the  same  Court;  which  certainly  appears  to  me  like  an 
evasion  of  the  facts.    I  think,  therefore,  that  there  has  been 
an  excess  of  jurisdiction,  and  that  the  rule  for  a  prohibition 
must  consequently  be  made  absolute. 

Rule  absolute^ 
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In  re  a  Plaint  or  Suit  in  the  County  Court  of  Sussex. 
fietween  Sparrow,  Plaintiff, 

and 
Reed,  Defendant. 

H  UGH  HILL  moved  for  a  rule  calling  upon  the  Judge  After  a  de- 
of  the  County  Court  of  Sussex  and  the  defendant  in  the  pUuntiff*! 
above  action,  to  shew  cause  why  a  mandamus  should  not  ^^^  *  c^t. 
issue,   commanding  the   said   Judge   to  give  effect  to  a  before  the 

,       ,  Jndffe  alone, 

judgment  pronounced  by  him  in  the  above  cause  on  the  an  applicatioa 
12th  of  November,  1847;  or  to  proceed  to  rehear  the  Jj^b^hSb^ 

cause.  foreajwpy, 

was  made  b  J 

It  appeared  that  on  the  12th  of  November,  1847,  the  the  defendant, 
above  cause  had  come  on  for  trial  at  the  County  Court  opposed  tbe 
of  Sussex,  before  the  Judge  of  that  Court.     No  notice  ^"oy^j^ 
requiring  the  cause  to  be  heard  by  a  jury  having  been  that,  under  the 
given,  it  was  decided  by  the  Judge,  who  gave  judgment  framed  by  the 
for  the  plaintiff  with  costs.     The  defendant  subsequently  tlMs^sth^'sect'^ 
applied  to  the  Judge  for  a  new  trial,  and  that  the  cause  CountrOwrts' 
might  be  tried  by  a  jury.     The  plaintiff  opposed  the  appli-  Act,  ie  Judge 
cation,  and  also  objected  that  the  Judge  had  no  power  to  to  order  a  new 
order  a  new  trial  by  jury,  when  the  first  trial  had  not  been  where^tie^m 
by  jury.     The  Judge,  however,  notwithstanding,  on  the  ?'*!J^J^l 
27th  of  November,  ordered  a  new  trial,  the  defendant  Judge  alone, 
paying  the  costs  of  the  application,  and  other  costs  incurred  howere^made 
by  the  plaintiff.     The  costs  were  paid  to  and  received  by  JJ^n^^j^j^i, 
the  plaintiff,  and  on  the  10th  of  December  the  second  trial  jury,  on  psj- 

ment  of  costs ; 

took  place  before  a  jury,  who  returned  a  verdict  for  the  and  a  new  trial 
defendant  ^^''^ 

a  Terdict  re- 
turned for  tbe 

Hugh  Hill  submitted  that  the  Judge  had  no  power  to  defendant: 
order  the  second  trial  to  be  by  jury,  the  first  not  having  plaintiff,  by 
been  so  tried.     According  to  the  20th  rule,  firamed  by  the  JJJJ'Snfer 

the  Judge's 
order,  had  waived  hb  right  to  object  to  the  second  trial. 
Qturre,  if  the  Judge  of  the  County  Court,  under  these  circumstances,  had  any  power  to  make 
such  an  order  ? 


Rkbo. 
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1848.       Judges  nnder  the  78th  section  "  every  notice  of  a  demand 
^r"^'^"""^    of  a  jury,  where  the  debt  or  demand  claimed  shall  exceed 

Sparrow  j     j»  i»  ,      r^ 

V.  5L9  most  be  made  in  writing  to  the  derk  of  the  Court,  two 

dear  days  before  the  return  of  the  summons."  The  70th 
section  of  the  9  &  1 0  Vict  c.  95,  which  gives  the  power  to 
try  a  cause  in  the  County  Court  by  jury,  provides  **  that 
the  party  requiring  a  jury  to  be  summoned  shall  give  to 
the  clerk  of  the  Court,  or  leave  at  his  office,  such  notice 
thereof  as  shall  be  directed  by  the  rules  made  for  regulating 
the  practice  of  the  Court  as  herein-afler  provided.**  It 
Would,  therefore,  seem  that  there  was  no  power  to  have  a 
trial  by  jury  in  any  other  manner  than  that  directed  by 
the  20th  rule.  It  is  submitted,  therefore,  that  the  pro- 
ceedings at  the  second  trial  were  void,  and  as  the  order  for 
the  trial  was  made  in  invitum  against  the  plaintiff,  he  is 
entitled  to  come  here  to  ask  either  that  the  former  verdict 
in  his  favour  should  stand,  or  that  the  Judge  himself  should 
rehear  the  case.  [Coleridffe,  J. — Did  the  plaintiff  attend 
at  the  second  trial,  and  did  he  receive  the  costs  under  the 
order  for  the  new  trial?]  Yes,  and  it  may  be  perhf^  a 
question  whether  after  receiving  the  costs  he  can  be  now 
heard  to  object  to  the  order. 

Coleridge,  J. — The  point  sought  to  be  raised  is  no 
doubt  a  very  important  one,  and  very  fit  to  be  considered ; 
but  I  think  that  under  the  circumstances  of  this  case,  I 
ought  not  to  grant  a  rule.  It  may  be  that  by  simply 
appearing  at  the  second  trial,  the  plaintiff  did  not  preclude 
himself  from  coming  to  the  Court  for  this  rule;  but  he 
was  not  bound  to  accept  the  costs  under  the  rule  for  the 
new  trial ;  and  by  doing  so,  I  think  he  must  be  taken  to 
have  waived  his  right  to  come  here.  There  must,  there- 
fore, be  no  rule. 

Rule  refused. 
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1848. 

In  re  a  Plaint  or  Action  in  the  Bloomsbury  County  Court 

of  Middlesex. 
Between        Edward  Zohrab,  Plaintiff, 

and 
Aaron  Smith,  Defendant 

A  RULE  had  been  obtained  in  Hilary  Term  last,  calling  On  the  23rd 
on  D.  D.  Heath,  Esq.,  the  Judge  of  the  Bloomsbury  County  i846,  a  plaint 
Court  of  Middlesex,  holden,  &c.,  and  the  plaintiff  in  the  above  JJj^Jj^^'J^ 
action,  to  shew  cause  why  a  writ  of  prohibition  should  not  ^  County 
issue  to  prohibit  the  said  Court  from  further  proceeding  in  absence  of  the 
the  plaint  or  action  in  that  Court,  between  Edward  Zohrab,  i^j^"  ^^ 
plaintiff,  and  Aaron  Smith,  defendant,  and  from  carrying  *°  *!»®  ■^•r 
into  execution  or  otherwise  giving  effect  to  the  judgment  Judge  of  the 
therein  of  that  Court ;  and  why  the  said  Court  should  not  original  sum- 
be  prohibited  from  paying  the  sum  of  24i  5$.  Srf.,  paid  J^^^ed^ 
into  Court  under  the  said  judirment  to  any  other  person  ^^  defendant 

,  ,  ,  as  required  by 

than  the  said  Aaron  Smith;   and  that  in  the  meantime  the uth rule, 
proceedings  upon  the  said  judgment  be  stayed.  Judg^of  the 

The  affidavit  of  the  defendant  and  his  attorney,  in  sup-  cS^^„j^ 
port  of  the  motion,  shewed  that  the  defendant  had  received  the  78th  sec- 

,  ,  tion  of  the 

from  his  servant,  on  the  evening  of  the  14th  of  December  County  Couru' 
1847,  a  summons  issued  by  the  Bloomsbury  County  Court  ihristh  of 
of  Middlesex,  requiring  him  to  appear  at  a  County  Court  ^^^*  l^"*^' 
to  be  holden  at  No.  28,  Bemers  Street,  Oxford  Street,  on  mofed  for  a 
the  23rd  of  December,  to  answer  Edward  Zohrab  in  an  the  ground 
action   on  contract  for  fixtures,  which  summons  he  was  i^^SlI^'f 

'  auisitions  oi 

informed  by  his  servant  had  been  delivered  that  afternoon  the  nth  rule 

,  as  to  service 

at  his  house.     That  he  instructed  his  attorney  to  obtain  a  had  not  been 
Judge's  order  under  the  90th  section  of  the  9  ^  10  Vict  wSesaeT* 
c.  95,  to  remove  the  plaint  into  this  Court,  on  the  ground  ^®^^*^ 

and  the  Judge 
decided  that  ho  was  satisfied  that  the  rule  had  not  been  complied  with,  but  that  he  was  of 
opinion,  under  the  circumstances,  that  the  objection  had  been  waited ;  but  offsred  to  grant  a  new 
trial  on  an  affidaTit  of  merits :  Held  no  ground  for  a  writ  of  prohibition  to  issue. 

SembU,  that  a  compliance  with  the  terms  of  the  1 1th  rule,  which  requires  that  it  shall  be 
proved,  to  the  satisfaction  of  the  Judge,  that  the  senrice  of  the  summons  had  come  to  the  know- 
ledge of  the  defendant  ten  clear  days  before  the  return  day  of  the  summons,  ii  not  a  condition 
precedent  necessary  to  give  Jurisdiction* 
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1848.       that  several  intricate  questions  of  law  would  arise;  and  that 

XoHKAB      ^"  ^®  ^^^^  ^^y  ^^  December,  the  learned  Judge,  before 

^  ^'  whom  the  matter  was  heard,  made  an  order  that  the  plaint 

SmTH.  , 

should  be  removed  into  this  Court,  the  defendant  under- 
taking to  pay  extra  costs  occasioned  by  the  removal,  if  the 
Judge  at  the  trial  should  certify  that  it  was  a  fit  case  for 
the  County  Court  That  his  attorney  drew  up  the  order 
and  caused  a  copy  to  be  served  the  same  day  on  the  plain- 
tiff's attorney,  and  another  copy  on  the  20th  of  December, 
on  the  clerk  of  the  County  Court ;  and  on  the  same  day 
caused  an  appearance  to  be  entered  in  this  Court  for  the 
defendant  at  the  suit  of  the  plaintiff,  and  gave  notice  thereof 
to  the  plaintiff's  attorney.  That  believing  that  the  plaint 
was  thus  removed,  neither  he  nor  his  attorney  attended  at 
the  County  Court  on  the  23rd  of  December.  That  he 
accidentally  heard  on  the  29th  of  December,  that  the  plaint 
had  been  heard  on  the  23rd.  That  on  the  30th,  his 
attorney  sued  out  a  certiorari  and  took  it  to  the  clerk  of 
the  County  Court,  who  informed  him  that  the  plaint  had 
been  heard  and  determined  on  the  23rd,  and  advised  him 
to  apply  for  a  new  trial  That  he  gave  notice  accordingly 
of  an  intention  to  apply  on  the  1 3th  of  January,  1848. 
I'hat  he  did  accordingly  apply  on  that  day,  and  shewed  the 
Judge  by  two  witnesses  that  the  summons  was  never  left 
till  the  14th  of  December,  less  than  ten  clear  days  before 
the  day  on  which  the  plaint  was  heard,  contrary  to  the 
rule  11  (a)  of  the  County  Court  rules,  which  requires  that 
ten  clear  days  should  intervene  between  the  service  of  the 
summons  and  the  day  on  which  the  service  is  returnable. 
That  the  bailiff,  however,  who  served  the  summons  was 
called,  and  swore  that  he  served  it  on  the  11th  of  Decem- 


(a)  Rale  11.    "  Provided  that  the  satisfaction  of  the  Judge,  that 

in  all  cases  where  a  summons  to  the  service  of  such  summons  has 

appear  to  a  plaint  shall  not  have  come  to  the  knowledge  of  the 

been  served  personally,  and  the  defendant  ten  clear  days  before 

defendant  shall  not  appear  at  the  the  said  return  day." 
return  day,  it  must  be  proved  to 
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ber.     ''That  the  said  Judge  Id  deciding  upon  the  said        1848. 
application,  stated  that  he  was  of  opinion  that  the  summons       zomuui 
was  served  on  the  11th  of  December,  though  it  had  not  '• 

come  to  the  knowledge  of  the  said  Aaron  Smith  until  the 
14th  of  December;  but  as  he  the  Judge  felt  the  11th  rule 
vras  a  very  inconvenient  one,  very  slight  evidence  satisfied 
him  with  regard  to  the  service.  He,  however,  admitted, 
that  in  this  case  he  had  no  evidence  whatever  that  the  said 
summons  had  come  to  the  knowledge  of  the  said  Aaron 
Smith  before  the  14th  of  December.  And  the  said  Judge 
went  on  to  say,  that  he  thought  that  the  irregularity  was  one 
which  Aaron  Smith  might  waive;  and,  as  he  was  of  opinion 
that  he  the  said  Aaron  Smith  had  by  the  application  to  the 
Hon.  Mr.  Justice  ErUy  waived  the  irregularis,  he  should 
dismiss  the  application  with  costs.**  That  accordingly  it 
wa»  dismissed,  with  leave  to  the  defendant,  if  he  chose,  to 
renew  the  application  on  an  affidavit  of  merits.  And  the 
Judge  ordered  that  the  sum  of  24/.  5«.  6c2.,  which  had  been 
paid  into  the  Court  on  the  8th  of  January,  under  the  order 
made  on  the  23rd  of  December,  should  be  retained  in 
Court  for  a  fortnight 

In  answer  to  this  application,  there  was  an  affidavit  by 
the  clerk  of  the  County  Court,  which  stated  ''  that  service 
of  the  original  summons  was  proved  to  the  satisfaction  of 
the  Judge,  on  the  hearing  of  the  cause  by  default,  on  the 
23rd  of  December,  as  required  by  the  11th  rule,  made  by 
the  Judges  of  the  superior  Courts  for  the  guidance  of  the 
Judges  of  the  County  Courts:"  and  that  the  subsequent 
application  to  set  aside  the  proceedings,  on  the  ground  of 
the  irregularity  of  the  service,  was  dismissed,  after  hearing, 
by  the  Judge,  who  offered  to  grant  a  new  trial  on  an 
affidavit  of  merits. 

Knawles  and  Hawkins  now  shewed  cause  (a).     A  writ  of 


(a)  Several  points  were  raised  in  the  argument  which  are  not  in* 
sertedy  as  no  decision  was  come  to  on  them. 

VOL.  v.  T   T  D.   &  L. 
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prohibition  only  lies  where  the  Court,  to  which  it  is  directed, 
has  no  jurisdiction  (a).  Here  the  Coun^  Court  had  clearly 
jurisdiction.  This  Court  will  not  take  notice  of  the  rules 
of  practice  in  the  County  Court,  unless  brought  before 
them  on  affidavit;  but  even  if  the  Court  would  take  cogni- 
zance of  the  11th  rule,  which  requires  ten  clear  days  to 
elapse  between  the  day  of  service  of  the  summons  and  the 
day  on  which  the  summons  is  returnable,  it  still  is  not 
necessary  to  give  jurisdiction  that  that  rule  should  have 
been  strictly  complied  with*  It  is  a  rule  of  practice  fbr 
the  guidance  of  the  inferior  Court,  and  this  Court  will  not 
enter  into  questions  as  to  their  practice;  JoOy  v.  Batnes  (i). 
And  it  is  for  the  Judge  of  that  Court  to  decide  whether  he 
is  satisfied  that  it  has  been  complied  with.  It  appears  he 
was  so  satisfied  on  the  2drd  of  December,  when  the  plamt 
was  heard.  That  was  all  that  was  requisite  to  give  him 
jurisdiction;  and  the  fact  that  he  has  since,  at  the  request 
of  the  defendant,  again  inquired  into  the  time  of  the  ser- 
vice, cannot  afiect  the  question.  Besides,  it  is  submitted, 
that  no  writ  of  prohibition  will  go  after  sentence,  except 
where  want  of  jurisdiction  appears  on  the  face  of  the  pro- 
ceedings ;  Bicketts  v.  Bodenham  (c).  The  form  of  the  writ  of 
prohibition  is,  "  We  prohibit  you,  that  you  hold  not  plea," 
&c.  Error  in  proceeding  is  no  ground  for  prohibition; 
Grant  v.  Gould  (d).  If  the  defendant  had  never  been 
served  with  any  process  at  all,  and  the  judgment  had  been 
obtained  without  his  having  any  knowledge  of  the  proceed- 
ings whatever,  the  jurisdiction  might  have  come  into  ques- 
tion ;  Ferguson  v.  Mahon  (e) :  but  that  is  not  the  case 
here. 

Willesy  in  support  of  the  rule.     Wherever  a  Court  has 
decided  contrary  to  the  universal  principles  of  justice,  as  in 

(a)  Fitz.  Nat.  Brev.  39;  3  Bl.  &  M.  170. 
Com.  112.  (d)  2  H.  Bl.  69. 

(b)  12  A.  &  E.  201 ;  S.  C.  4  P.  (e)  11  A.  &  E.  179  ;  S.  C.  3  P. 
&  D.  224.  &  D.  143. 

(c)  4  A.  &  E.  433 ;  S.  C.  6  N. 
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giving  judgment  against  a  party  without  summoning  him, 
or  giving  him  an  opportunity  to  be  heard  in  his  own  de- 
fence, it  cannot  be  said  to  have  jurisdiction ;  and  a  writ  of 
prohibition  will  go  to  hinder  it  from  proceeding  further  in 
the  matter.  The  proceedings  are  not  finished  by  sentence. 
The  money  is  in  the  hands  of  the  clerk  of  the  County 
Court,  who  will  pay  it  over  to  the  plaintiff,  if  not  restrained. 
The  want  of  jurisdiction  is  not  the  only  ground  on  which  a 
prohibition  issues.  I^  in  handling  matters  clearly  within 
the  cognizance  of  an  inferior  Court,  it  should  transgress 
the  bounds  prescribed  by  the  laws  of  England ;  as  if  they 
require  two  witnesses  to  prove  the  payment  of  a  legacy,  or 
a  release  of  tithes,  a  prohibition  will  lie ;  Rome  v.  Lord 
Camden  (a).  He  referred  to  FitzL  Nat  Brev.  46,  and  to 
the  Dean  of  YorVs  case  (J). 

Coleridge,  J. — There  have  been  some  points  discussed 
in  the  course  of  the  argument,  which  had  it  been  necessary 
to  decide,  I  should  have  taken  time  to  consider  my  judg* 
ment;  but  I  think  this  case  may  be  decided  on  a  very 
simple  ground.  A  writ  of  prohibition  will  never  issue,  where 
the  Court  has  jurisdiction,  merely  because  its  judgment 
is  unwise  or  unjust  In  order  to  justify  the  issuing  a  writ 
of  prohibition,  it  must,  in  general,  be  shewn,  that  the 
inferior  Court  has  exceeded,  or  is  about  to  exceed,  its  juris- 
diction. In  the  present  case,  the  Court  below  has  acted  on 
two  several  occasions,  on  the  23rd  of  December,  and  again 
on  the  13th  of  January ;  and  on  one  of  these  two  occasions, 
if  at  all,  it  must  be  shewn  to  have  acted  without  jurisdic- 
tion, for  this  application  to  succeed. 

Now  assuming  that  it  was  necessary,  as  a  condition  pre- 
cedent, in  order  to  give  jurisdiction,  that  the  Judge  of  the 
County  Court  should  be  satisfied  at  the  hearing  of  the 
plaint,  on  the  23rd  of  December,  that  the  11th  rule  had 
been  complied  with ;  it  distinctly  appears  on  the  afiidavit  of 

(a)  2H.  Bl.  633.  (6)  2  a  B.  1. 

T  T  2 
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the  clerk  of  the  County  Court,  '^  that  service  of  the  origiiMd 
summons  was  proved  to  the  satisfacdon  of  the  Judge  on 
the  hearing  of  the  cause  by  defiEtult  on  the  23rd  of  Decem- 
ber, as  reqmred  by  the  11th  rule.'*  It  is  not  shewn  what 
evidence  was  offered,  but  it  was  for  the  Judge  to  decide 
whether  it  was  proved  or  not  to  his  sadsfistction ;  and  of  this 
he  is  the  sole  judge.  In  assuming  it  to  be  necessary  as  a 
condition  precedent,  I  do  not  by  any  means  wish  to  be 
understood  as  thinking  it  so*  On  the  contrary,  I  con«der 
it  as  merely  a  direction  for  the  guidance  of  the  Judges  of 
those  Courts.  Take  the  case  of  an  action  in  this  Court, 
where  no  notice  of  trial  has  been  given.  Although  the 
Court  would  set  aside  the  verdict  and  grant  a  new  trial,  it 
would  be  difficult  to  say  there  was  no  jurisdiction  to  tiy. 

Then  as  to  what  passed  on  the  13th  of  January.  The 
Judge,  on  the  application  of  the  defendant,  hears  a 
motion  for  a  new  trial,  on  the  ground  that  the  11th  rule 
had  not  been  complied  with.  Witnesses  are  called  on 
either  side,  and  the  Judge  comes  to  the  decision,  that 
the  summons  had  not  come  to  the  knowledge  of  the  de- 
fendant ten  clear  days  before  the  return  day  of  the  sum- 
mons ;  but  that  the  defendant  had  waived  the  objection  by 
applying  afterwards  to  a  Judge  of  this  Court  Now  it  is 
impossible  to  contend  that  the  Judge  on  this  occasion  had 
not  jurisdiction  to  inquire  into  the  grounds  of  the  moticm 
for  a  new  trial;  and  his  jurisdiction  would  not  cease  because 
he  might  state  that,  on  the  evidence  then  offered,  he  was 
convinced  that  his  former  decision  was  wrong. 

I  think,  therefore,  on  the  short  and  simple  ground  that 
on  neither  of  the  two  occasions  on  which  the  Court  below 
has  acted,  can  1  see  that  it  has  acted  without  jurisdiction, 
I  am  bound  to  dischaxge  the  present  rule. 

Rule  discharged  {dy 
(a)  See  Robinton  v.  Lenaghan,  pott,  p.  713. 
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1848. 


Lewis  v.  EUnce. 
{In  the  fun  Court). 

JL  HE  plaintiff^  who  was  an  attorney,  having  sued  in  this  The  Coantj 
Court  for  a  debt  under  20/.  {a\  and  having  recovered  a  9  &  iq  yict 
verdict,  a  rule  nisi  was  obtained  to  enter  a  suggestion  on  ^ifulwawa? 
the  roll  under  the  County  Courts'  Act,  9  &  10  Vict,  c  95,  the  prinlege 

.  of  ftn  attorney 

s.  129,  to  deprive  him  of  costs.     Against  which,  plaintiff;  and 

subject  him  to 
the  risk  of 

Lush  shewed  cause  (J).     He  referred  to  ss.  58,  67,  129,  porta,  if  heme 

^  *  in  a  snpenor 

140,  and  141,  of  the  statute ;  and  to  Board  v.  Parker  (c) ;  Comt,  for  a 
Dyer  v.  Levy  {d) ;  and  Gerard^s  case  (e).  for  which  he 

might  ha?e 
•UMin  the 

Creasy  in  support  of  the  rule,  referred  to  WiUshire  v.  Cowntj  Court 
lioyd  (J) ;  Com.  Dig.  tit  ''Attorney''  (B.  3) ;  stat  33  Hen.  6, 
c.  7;  Gardnerv.Jessop{g)\  Hussey  Y.Jordan  {h);  Wright 
V.  Skinner  (t);  Becke  v.  Smith  (A). 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — 

The  question  in  this  case  is,  whether  an  attorney  plaintiff 
is  within  the  provisions  of  the  stat  9  &  10  Vict  a  95, 
establishing  County  Courts. 

(a)  The  action  was  on  a  bill  of  (c)  7  East,  47 ;  S.  C.  3  Smithy 
exchange,  by  the  plaintiff  as  in-      52. 

dorsee  against  the  defendant  as  (d)  4  Dowl.  630. 

drawer;  and  in  the  coarse  of  the  (e)  2  W.  BL  1123. 

argnment  it  was  contended,  that  (/)  1  Doogl.  381. 

actions  on  bills  of  exchange  were  (p)  2  Wils.  42. 

not  within  the  County  Courta'  {h)  Cited  in  Board  v.  Parker, 

Act ;  bnt  it  became  unnecessary  7  East,  48. 

to  notice  this  point  in  the  judg-  (t)  4  Dowl.  745  ;  S.  C.  1  M. 

ment.    See  Nind  v.  Rhodes,  ante,  &  W.  144. 

p.  621.  (*)  2M.&  W.  191. 

(b)  In  Hilary  Term,  1848. 
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1848.  By  section  58,  jurisdiction   is    given   in  all  ^personal 

^'l^^^^^     actions  where  the  debt  or  damage  claimed  is  not  more 
»•  than  20/1"    By  section  67,  it  is  enacted  "  that  no  privilege, 

except  as  hereinafter  excepted,  shall  be  allowed  to  any 
person  to  exempt  him  from  the  jurisdiction  of  any  Court 
holden  under  this  act.''  The  only  exceptions  are  the 
Universities  and  the  Court  of  the  Stannaries,  by  sections 
140,  and  141. 

By  section  129,  it  is  enacted,  *^  that  if  any  action  shall  be 
commenced  after  the  passing  of  thisact,  in  any  of  her  Majesty's 
superior  Courts  of  record,  for  any  cause  other  than  those 
lastly  hereinbefore  specified,"  (the  present  action  is  not  one 
of  those  specified),  ^^for  which  a  plaint  might  have  been 
entered  in  any  Court  holden  under  this  act,  and  a  verdict 
shall  be  found  for  the  plaintiff^  for  a  sum  less  than  20/.,  if  the 
said  action  is  founded  on  contract ;"  ^^  the  said  plaintiff  shall 
have  judgment  to  recover  such  sum  only,  and  no  costs." 

The  present  action  is  on  a  bill  of  exchange,  and  the 
verdict  under  20/1,  and  the  motion  is  to  deprive  the 
plaintiff  of  costs  under  the  129th  section. 

It  is  clear  that  the  Uniformity  of  Process  Act,  2  Wm.  4, 
c.  39,  which  takes  away  the  process  by  attachment  of 
privilege,  has  not  altered  the  right  of  an  attorney  plain  tifi^, 
although  he  is  obliged  to  sue  by  summons  like  any  other 
plaintiff;  Ih/er  v.  Levy  (a).  It  seems  equally  clear  that  the 
129th  section  would  not  of  itself  deprive  an  attorney 
plaintiff  of  his  privilege  to  sue  in  the  superior  Courts 
without  the  risk  of  losing  costs.  The  language  of  that 
section  is  not  at  all  stronger  than  that  of  the  39  &  40  Geo.  3, 
c.  civ.  s.  12;  which  enacts,' that  "If  any  action  shall  be 
commenced  in  any  other  Court  than  the  said  Court  of 
Requests,  for  any  debt  not  exceeding  the  sum  of  5i,  and 
recoverable  by  virtue  of  this  act  in  the  said  Court  of 
Requests,  the  plaintiff  shall  not  by  reason  of  a  verdict  for 
him  have  or  be  entitled  to  any  costs  whatever;" — under 

(a)  4  Dowl.  630. 
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which  act  it  was  held,  in  Board  v.  Parker  (a),  that  the  1848. 
plaintiff,  an  attorney,  did  not  lose  his  privilege,  and  was  lk^ib 
not  bound  to  sue  in  the  Court  of  Requests,  at  the  peril  of  ^- 

costs  if  he  sued  elsewhere.  Nor  are  the  words  so  strong  as 
those  in  10  Geo.  3,  c  xxix.  s.  3,  on  which  Dyer  v.  Levy  was 
determined ;  for  there  it  is  provided,  that  no  action  for  any 
debt  recoverable  by  the  said  act,  shall  be  brought  in  any  of 
his  Majesty's  Courts  at  Westminster;  and  if  it  be,  judgment 
shall  be  given  for  the  defendant  Yet  an  attorney  plaintiff 
was  held  not  to  be  within  that  act  So  by  23  Geo.  2,  c.  33, 
(the  Middlesex  County  Court  Act),  sect.  19,  it  is  enacted, 
that  **\i  any  action  shall  be  commenced  in  any  of  his 
Majesty's  Courts  of  record,  and  the  defendant  shall  be 
liable  to  be  summoned  to  the  said  County  Court,  and  the 
jury  shall  find  damages  for  the  plaintiff  under  40^.,  no 
costs  shall  be  awarded  to  the  plaintiff  in  such  action,  but 
the  defendant  shall  be  entitled  to  double  costs  of  suit ;" 
yet  an  attorney  plaintiff  was  held  not  within  the  act; 
Hussey  v.  Jordan  (ft).  Johnson  v.  Bray  (c)  is  to  the  same 
effect  on  a  similar  act ;  as  is  also  WilUmghhy  v.  Fenton  (d). 
In  all  these  cases,  the  debt  was  recoverable  in  the  Court 
created  by  the  act,  and  the  plaintiff  might  have  sued  there 
if  he  pleased ;  yet  (by  reason  of  his  privilege  as  an  attorney) 
he  was  held  not  bound  to  do  so. 

Unless  we  overrule  all  these  cases,  we  cannot  hold  that 
the  129th  section  of  the  County  Court  Act,  per  se,  subjects 
the  plaintiff  to  loss  of  costs. 

But  the  67th  section  was  relied  on,  which  undoubtedly 
takes  away  the  privilege  of  an  attorney  when  defendant;  for 
it  enacts,  that  no  privilege  shall  be  allowed  to  any  person 
**  to  exempt  him  from  the  jurisdiction  of  any  Court  holden 
under  this  act"  It  is  contended,  that  these  words  are 
large  enough  to  embrace  the  obligation  of  a  plaintiff  to  sue, 

(a)  7  East,  47.  (c)  2  B.  &  B.  698 ;   S.  C.  5 

(b)  25  Geo.  3,  cited  in  the  note      Moore,  622. 

to  Wiltshire  v.  Lloyd,  1   Dougl.  {d)  2  Jur.  1041. 
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1848.  as  well  as  the  liability  of  a  defendant  to  be  soed,  in  tht 
County  Court  In  the  Middlesex  County  Coort  Aet, 
23  Geo.  2,  c.  33,  there  is  no  such  clause ;  therefore  an 
attorney,  whether  plaintiff  or  defendant,  has  been  held  not 
to  be  within  that  act  In  the  other  acts,  on  whidi  the 
cases  cited  have  turned,  there  is  such  a  clause.  In  the 
39  &  40  Geo.  3,  c.  civ.  s.  1 0,  it  is  enacted,  that  *'  no  privi- 
lege shall  be  allowed  to  exempt  any  person  from  the  juris- 
diction of  the  said  Court  of  Requests,  on  account  of  his 
being  an  attorney  or  solicitor;  but  that  all  attomies  and 
solicitors  shall  be  subject  to  the  several  processes,  orders, 
judgments,  and  executions  in  the  same  manner  as  any  other 
persons."  The  Court,  in  Board  v.  Parker  (a),  held  these 
words  to  be  applicable  only  to  defendants.  The  67  th  sec- 
tion of  the  County  Courts*  Act  is  in  the  same  language  as 
the  early  part  of  the  10th  section  of  the  39  &  40  Gea  3, 
c.  civ. ;  but  the  subsequent  words  about  **  processes,"  &c. 
are  not  inserted ;  and  the  Court,  in  Board  v.  Parker,  com- 
mented on  those  latter  words  undoubtedly,  though  the 
decision  does  not  appear  to  have  turned  upon  them. 

A  debtor,  when  sued  in  the  County  Court,  is  at  once 
placed  within  its  jurisdiction;  and  the  abolition  of  any 
privilege,  which  would  otherwise  exempt  him  from  it,  is 
intelligible.  But  it  is  difficult  to  see  how  a  creditor,  who 
does  not  choose  to  sue  in  the  County  Court,  though  he 
may  do  so,  but  who  chooses  to  sue  in  a  superior  Court,  as 
he  still  may  at  the  peril  of  costs,  can  be  said  to  be  within 
the  jurisdiction  of  the  County  Court.  That  Court  cannot 
in  any  way  punish  him  or  call  him  to  account  for  not  suing 
in  it,  or  exercise  any  sort  of  jurisdiction  over  him,  as  to 
costs  or  otherwise,  when  he  sues  in  another  Court  He 
requires  no  privilege  to  exempt  him  from  the  jurisdiction 
of  the  County  Court,  for  he  never  was  within  it,  and  there- 
fore the  abolition  of  any  privilege  he  may  have  cannot 
affect  his  position  as  regards  the  jurisdiction  of  the  Court 

(a)  7  East,  47. 
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It  is  true  that  an  unprivilq^  person  suing  in  the  superior        1848. 
Courts,  when  he  might  have  sued  in  the  County  Court,  is        i]^^JJ7^^ 
liable  to  forfeiture  of  costs ;  but  that  is  by  reason  of  the  <^* 

,  HaNC£. 

enactment  in  the  129th  section,  and  in  no  way  depends  on 
the  67th  section,  which  seems  wholly  inapplicable  to  a 
creditor  not  choosing  to  sue  in  the  County  Court.  If  the 
words  of  the  67th  section  had  been  that  ''no  privilege 
should  be  allowed  to  any  person  to  exempt  him  fix>m  the 
provisions  of  this  act,"  or  any  similar  words,  they  would, 
no  doubt,  have  embraced  attorneys  plaintifis ;  but  the  words 
are,  ''  from  the  jurisdiction**  of  the  County  Court,  that  is, 
from  being  dealt  with,  from  having  power  exercised  over 
him  by  the  County  Court  But  it  is  plain  that  the  County 
Court  cannot  deal  with,  cannot  exercise  any  power  over, 
creditors  privileged  or  unprivileged,  who  reftise  to  sue  in 
that  Court. 

Neither  of  the  sections,  67  or  129,  then,  per  se,  affect  an 
attorney  plaintiff  suing  in  a  superior  Court  Can  we  then 
apply  the  67th  section  to  the  129th,  so  as  to  see  that, 
reading  them  together,  the  Legislature  clearly  intended  to 
take  away  the  privilege  of  an  attorney  plaintiff,  and  subject 
him  to  the  risk  of  costs,  if  he  sue  in  a  superior  Court,  when 
he  might  have  sued  in  the  County  Court?  We  think  that 
we  cannot,  and  that,  however  desirable  it  may  be  that 
attomies  should  be  subjected  to  that  risk  like  other  plain- 
tifis,  the  Legislature  has  not  so  said,  even  if  it  so  intended. 

Rule  discharged  (a). 

(a)  There  was  a  similar  case  Term ;  the  Conrt  saying  that  it 

of  Jone$  V.  Savage,  where  both  must  follow  the  decision  in  the 

plaintiff  and  defendant  were  at-  above  case, 
tomeys,   decided   in   the   same         See  the  following  case. 
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1R48. 

[The  following  cases,  relating  to  County  Courts,  decided  in 
subsequent  Terms,  may  be  here  conveniently  inserted]. 

Jeffreys  v,  Beart  (a). 

The  prifilege  JL  HIS  was  a  rule,  calling  upon  the  plaintiff  to  shew  cause 
defendmnt  why  he  should  not  bring  in  the  roll,  and  why  the  defendant 
Se^up^or  should  not  be  at  liberty  to  enter  a  suggestion  thereon. 
Court  of  which  under  the  10  &  11  Vict.  c.  IxxL,  the  London  County 

he  IS  an  at-  ,  ,  .     . 

xatMy,  IS  Court  Act,  to  deprive  the  plaintiff  of  costs. 
by^e^Lon-  It  appeared  that  in  an  action  of  assumpsit  against  the 
^^^^^jjl^  defendant  who  was  an  attorney  residing  in  London,  the 
(10&  11  Vict  plaintiff  had  recovered  a  verdict  for  2L  Ss.  6d.  The  cause 
The  plain-  was  tried  before  the  undersheriff  of  Middlesex,  under  a 
aedon  ^  ^^  ^^  ^"^ »  ^^^  ^^  power  had  been  reserved  in  the  order 
*"^°^  for  the  sheriff  to  certify.  The  above  rule  having  been 
defendant,  an  obtained  on  an  affidavit  shewing  that  the  plaintiff  and  de- 
covered  a  ver.  fendant  both  resided  within  the  jurisdiction  of  the  County 
Seriff  on^a  Court,  and  that  the  cause  of  action  was  such  that  a  pliunt 
writ  of  trial,  might  have  been  entered  for  it  in  the  County  Court; 

for  less  than  ^  •' 

202.     HeU, 

enterasug-  Bramwell  shewed  cause.     It  is  submitted  that  the  de- 

f^*rive\he  fendant  was  not  liable  to  be  sued  in  the  London  County 
plaintiff  of        Court.     By  the  49th  section  of  the  10  &  11  Vict  c  Ixxi, 

costs  under         ,      ,  *    _ 

the  above  act,  it  is  enacted,    ^^that  no  privilege,  except  as  hereinafter 

section! de-  excepted,  shall  be  allowed  to  any  person  to  exempt  him 

Pr|^%.*^°  fix)m  the  jurisdiction  of  the  Court."     There  is  no  subse- 

costs  in  such  quent  exception  contained  in  the  statute,  so  that  the  section 

although  the  '  i^ust  be  read  as  if  the  words  "  hereinafter  excepted"  were 

TOwtoce'i-  o°^»^^cd-     ^^   ^^^  corresponding   section   in   the    General 

tify:  the  pro-  Countv  Courts'  Act,  9  &  10  Vict.  c.  95,  s.  67,  is  to  be 

per  course  'or  , 

the  plaintiff  to    found  a  Similar  enactment,  but  then  there  are  m  that  act 

have  adopted 

being,  to  have 

inserted  in  the  ^a)  This  case  was  decided  in  Trinity  Term,  184S. 

order  for  the 

writ  of  trial  that  the  sheriff  should  have  power  to  certify. 
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two  subsequent  aectionsy  140  and  14 1,  creating  certain       1848. 
exceptions.    It  seems  to  be  clear  that  general  words  will     j^JJJkys 
not  destroy  the  privilege  of  an  attorney  to  be  sued  in  his  <^- 

own  Court;  and  great  stress  was  laid,  in  the  late  case  of 
Lewis  V.  Hance  {a\  which  was  the  case  of  an  attorney 
plaintiff,  on  the  fact  of  there  being  certain  exceptions  after- 
wards specified  in  the  act,  amongst  which  that  of  an 
attorney  was  not  included.  The  privilege  is  the  privilege 
of  the  client,  whose  affairs  might  suffer,  if  the  attorney 
were  to  be  called  away  to  answer  an  action  before  an 
inferior  tribunal ;  WeUes  v.  Trahem  {b) ;  JolHffe  v.  Langs- 
ton  (c).  l^Wtffhtman^  J. — ^In  Lewis  v.  Hance,  the  Court 
seems  to  have  decided  this  question.]  [BeJl  referred  to 
Janes  v.  Brawn  (d).]  The  question  in  both  those  cases 
was  as  to  the  privilege  of  an  attorney  plaintiff.  Any  obser- 
vation of  the  Court  as  to  the  case  of  an  attorney  defendant 
was  extrajudicial  There  may  be  great  doubt  too,  whether 
the  words  of  the  1 1 3th  section  depriving  the  plaintiff  of  costs 
where  he  recovers  a  less  sum  than  2021,  apply  to  a  case  like 
the  present,  tried  before  the  undersheriff,  who  has  no  power 
to  certify.  The  words  in  the  section  arc,  ^^  if  any  action  shall 
be  commenced  in  any  of  her  Majesty's  superior  Courts," 
&c.,  *^  and  a  verdict  shall  be  found  for  the  plaintiff  for  a  sum 
not  more  than  20^ ;"  ^^  the  said  plaintiff  shall  have  judgment 
to  recover  such  sum  only  and  no  costs ;"  "  unless"  "  the  Judge 
who  shall  try  the  cause  shall  certify  on  the  back  of  the  record 
that  the  action  was  fit  to  be  brought  in  such  superior  Court." 
In  inflicting  the  loss  of  costs  in  these  cases,  it  obviously 
contemplated  the  prevention,  by  the  power  given  to  the 
Judge  to  certify,  of  the  hardship  which  might  sometimes 
otherwise  occur.  Janes  v.  Band  (e\  is  an  authority  that 
a  sheriff  has  no  power  to  certify  under  words  like  these. 
If  then  he  has  no  authority  to  certify,  it  would  be  a  hard 
construction  of  the  act  to  say  that  a  verdict  obtained  before 
him,  is  a  verdict  within  the  section.     [^fFifftUmany  J. — 

(a)  Ante,  p.  641.  (d)  Post,  p.  716. 

{b)  Willes,  233.  (e)  5  Dowl.  455 ;   S.  C.  nom. 

(c)  1  Ld.  Raym.  342.  div.  2  M.  &  W.  313. 
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1848. 


JxmsYS 

9. 
BlAET. 


Yoa  might  have  had  the  power  to  certify  inserted  as  a 
term  in  the  order.]  The  section  mast  be  construed  stricdy 
as  it  deprives  the  plaintiff  of  the  right  he  woold  otherwise 
have  had  to  costs ;  and  it  certainly  would  not  apply  to  any 
other  case  than  that  of  a  verdict  of  a  jury,  as  for  instance,  a 
judgment  by  defiudt 


Ban,  in  support  of  the  rule,  was  not  called  upon. 

WiQBTMAN,  J. — ^I  think  that  the  privilege  of  a  defendant 
attorney  to  be  sued  in  the  superior  Courts  is  cleariy  taken 
away  by  the  terms  of  thb  act.  The  section  depriving  the 
plaintiff  of  costs  then  applies ;  and,  if  the  plaintiff  had  wished 
to  bring  himself  within  the  exception,  he  should  have 
applied,  when  the  writ  of  trial  was  moved  for,  to  have  had 
it  made  a  term,  that  the  sheriff  should  have  the  same  power 
to  certify  as  a  Judge  of  one  of  the  superior  Courts. 

Rule  absolute. 


In  re  a  Plaint  or  Suit  in  the  Coun^  Court  of  Cambbtpgr. 
Between  J.  Lillet,  Plaintiff, 

and 
J.  Harvey,  Defendant  (a). 

A  RULE  had  been  obtained  in  Hilary  Term,  1848, 
calling  upon  the  Judge  of  the  County  Court  of  Cambridge, 
and  the  plaintiff  in  the  above  suit,  to  shew  cause  why  a 
writ  of  prohibition  should  not  issue  to  prohibit  the  said 
Court  from  further  proceeding  in  the  plaint  or  action  in 

iji)  This  case  was  decided  in  Trinity  Tenn,  1848. 


Under  the 

9  &  10  Vict. 

e.  95,  s.  58, 

tlie  Judge  of 

a  County 

Court,  npon 

objection 

iniide  that 

••the  title  to 

land,**  &c.  is 

in  <|Qettion, 

has  anthority 

to  ascertain  whether  it  really  is  fo  or  not 

Where  upon  a  plaint  for  use  and  occupation  in  the  Connty  Court,  the  defendant  oljfected, 
under  the  58th  section  of  the  County  Courts*  Act,  9  &  10  Vict.  c.  95,  that  the  title  to  lai^  &c, 
came  in  question :  Hdd,  that  the  jurisdiction  <tf  the  County  Court  was  not  ousted  by  the  mere 
oath  of  the  defendant,  but  that  the  Judge  was  bound  to  inquire  into  so  much  of  the  case  as  was 
necessanr  to  satisfy  him  that  title  was  really  in  question.  It  is  otherwise  where  title  is  raised 
on  the  plfl 


In  any  case,  if  the  Jnd^  u  wrong,  and  assumes  jurisdiction  where  the  title  really  is  in  onestion, 
the  defendant,  upon  making  that  appear  to  the  superior  Court,  would  be  entitled  to  a  prooibitioB. 
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that  Court,  between  Joshua  LiUey,.  plaintiff,  and  John 
Harvey,  defendant;  and  from  carrying  into  execution,  or 
otherwise  giving  effect,  to  the  judgment  therein  of  that 
Court 

It  appeared  upon  the  affidavits,  that  a  plaint  had  been 
brought  in  the  County  Court  of  Cambridge  against  the 
defendant,  for  use  and  occupation  of  certain  premises  at 
Bourne,  in  the  county  of  Cambridge.  That  upon  the 
plaint  being  heard,  the  defendant  objected  to  the  juris- 
diction of  the  Court,  upon  the  ground  that  he  claimed  the 
premises  as  his  own ;  and  that,  consequently,  the  title  to 
the  premises  came  in  question.  That  the  Judge  of  the 
County  Court  thereupon  examined  into  the  fisu^ts,  (which 
are  sufficiently  detailed  in  the  judgment  of  the  Court,  past, 
pp.  652,  3),  and  being  of  opinion  that  the  title  did  not 
really  come  in  question,  proceeded  to  hear  the  case,  and 
decided  it  in  &vour  of  the  plaintiff;  upon  which  the  present 
rule  was  obtained ;  against  which 


1848. 


lilLLSY 
O. 

Harvey. 


Burcham  shewed  cause  (a).  The  question  in  this 
case  arises  under  the  58th  section  (A)  of  the  9  &  10  Vict 
c  95,  which  excepts  from  the  jurisdiction  of  the  Coun^ 
Court,  ^^  any  action  of  ejectment,  or  in  which  the  title  to 
any  corporeal  or  incorporeal  hereditaments"  *^  shall  be  in 


(a)  In  Trinity  Term,  1848. 

{h)  9  &  10  Vict.  c.  95,  8.  68, 
enacts,  **  That  all  pleas  of  per- 
sonal actions,  where  the  debt  or 
damage  claimed  is  not  more  than 
twenty  pounds,  whether  on  ba- 
lance of  account  or  otherwise, 
may  be  holden  in  the  County 
Court,  without  writ ;  and  all  such 
actions  brought  in  the  said  Court 
shall  be  heard  and  determined  in 
a  summary  way  in  a  Court  con- 
stituted under  this  act,  and  ac- 
cording to  the  provisions  of  this 
act:   Provided  always,  that  the 


Court  shall  not  have  cognisance 
of  any  action  of  ejectment,  or  in 
which  the  title  to  any  corporeal 
or  incorporeal  hereditaments,  or 
to  any  toll,  fair,  market,  or  fran* 
chise,  shall  be  in  question,  or  in 
which  the  validity  of  any  devise, 
bequest,  or  limitation  under  any 
will  or  settlement  may  be  dis- 
puted, or  for  any  malicious  pro- 
secution, or  for  any  libel  or 
slander,  or  for  criminal  conversa- 
tion, or  for  seduction,  or  breach 
of  promise  of  marriage/ 


9* 
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1848.  question.**  And  the  question  is,  whether  the  mere  state* 
*^]JJJJ]^^  ment  that  title  is  in  question,  is  sufficient  to  oust  the  juris- 
ts- diction ;  or  whether  the  Judge  may  not  inquire  into  the 
facts,  and,  if  he  be  of  opinion  that  the  tide  is  not  bona  fide 
in  dispute,  proceed  to  hear  and  dispose  of  the  case.  There 
is  no  express  authority  upon  this  point,  but  decirions  have 
been  come  to  in  analogous  cases,  which  shew  that  the  latter 
construction  is  the  correct  one.  In  Beff.  t.  Dodsan  (a)f 
where  a  party  had  been  convicted  under  section  24  of  the 
7  &  8  Gea  4,  a  30,  of  having  wilfiilly  and  malicioudy 
damaged  growing  wood,  it  was  held  that  a  proviso  in  that 
section,  exempting  from  the  penalty  there  imposed,  any 
person  acting  under  a  reasonable  supposition  of  right,  did 
not  oblige  the  justices  to  dismiss  a  charge  made  under  that 
section  upon  the  mere  statement  of  the  accused  party  that 
he  had  so  acted ;  but  that  in  de&ult  of  proof  by  him,  they 
might  judge,  from  all  the  circumstances,  whether  or  not  he 
did  so  act.  So,  in  a  proceeding  before  justices  to  enforce 
a  church  rate  under  the  53  Geo.  3,  c.  127,  s.  7,  which 
enacts,  that  if  the  validity  of  the  rate  be  disputed,  and 
notice  thereof  given  to  the  justices  by  the  disputing  party, 
they  shall  forbear  giving  judgment  in  the  case,  it  was  held 
that  a  mere  statement  by  the  party  that  he  disputed  the 
rate,  and  that  he  had  entered  a  caveat  in  the  Ecclesiastical 
Court  against  its  being  allowed,  did  not  deprive  the  justices 
of  jurisdiction ;  but  that  they  were  bound  to  hear  and 
examine  whether  the  rate  was  bona  fide  disputed ;  Itex  v. 
Wrottesley  (b).  That  was  even  a  stronger  case  than  the 
present,  for  there  the  party  had  actually  taken  the  proper 
step  to  dispute  the  rate.  If,  then,  the  Judge  had  juris- 
diction to  inquire  into  whether  the  title  came  in  question 
or  not,  his  conclusion  on  the  facts,  whether  true  or  false, 
would  not  affect  his  jurisdiction  ;  Brittain  v.  Kinnaird  (c)  ; 
Reg  V.  Bolton  (d) ;  Reff  v.  Higgim  (c). 

(a)  9  A.  &  £.  704.  ((Q  1  a  B.  66;  S.  C.  4  P.  & 

{b)  1  B.  &  Ad.  648.  D.  679. 

(c)  1  B.  &  B.  432  ;  S.  C.  4  (e)  8  Q.  B.  149,  note  (d). 

Moore,  50. 
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[The  Court  called  on] 

Naylor  to  support  the  rule.  The  act  of  Parliament  could 
not  mean  that  the  Judge  of  the  County  Court  might  give 
himself  jurisdiction  by  wrongly  deciding  that  title  was  not 
in  question^  when  in  point  of  &ct  it  was;  for  such  a  con- 
struction would  render  the  proviso  in  the  58th  section 
inoperative.  In  Tinmswoad  v.  PdtHson  (a),  which  was  a 
case  before  the  present  act  came  into  operation^  it  was  held 
that  the  jurisdiction  of  the  County  Court  was  ousted  by  a 
plea  or  cognizance  setting  up  a  title  to  the  freehold^  although 
no  issue  was  taken  on  that  part  of  the  plea  or  cognizance* 
There  CressweU^  J.,  in  giving  judgment,  says,  **  the  juris- 
diction of  the  County  Court  was  at  an  end  the  moment 
the  title  to  the  freehold  was  pleaded."  [Wightman^  J. — It 
surely  would  not  be  sufficient  to  oust  the  jurisdiction,  for 
the  defendant  simply  to  state  that  the  title  came  in  question, 
without  offering  any  proo£  And  if  he  offers  proof,  must 
not  the  Judge  examine  whether  it  be  sufficient?  There  is 
a  very  good  note  upon  this  subject  in  Mr.  UdalTs  book 
upon  the  County  Court  Act.  His  Lordship  then  read  the 
passages  referred  to  below  (&).]  He  referred  to  In  re 
Gwynne  v.  Knight  {c). 

Cur.  adv.  vult 


1848. 


LiLLEY 
9. 

Harvey. 


(a)  3  C.  B.  243. 

[p)  **  The  rale  appears  to  be, 
that  to  aecertain  whether  a  case 
is  within  the  exception  of  the 
statutes,  the  Courts  will  look  to 
the  record  generally,  and,  if  that 
is  not  coHcbttive,  wOl  consider  the 
evidence.  In  the  Irish  Statute, 
36  Geo.  3,  c.  25,  which  transfers 
the  civil  bill  jurisdiction  to  the 
assistant  barristers'  Court,  there 
is,  by  section  7,  a  proviso,  '  that 
the  title  to  lands  be  not  drawn 
into  question  in  any  such  pro- 
ceeding.' Although  the  decisions 
on  this  proviso  have  not  been 


uniform  throughout,  yet  it  ap« 
pears  now  settled  that  no  class 
of  personal  actions  is  excepted 
from  the  jurisdiction,  but  that 
the  facts  qf  each  case  must  be 
investigated  by  evidence,  to  see 
whether  the  right  is  in  qnestion 
bond  fide.  It  has,  therefore,  been 
held,  that  the  title  was  not  ne« 
cessarily  drawn  into  question  in 
an  action  for  altering  a  water- 
course, by  means  of  which  the 
plaintiff's  garden  was  overflowed, 
Coggins  v.  QibbonSp  1  Ir.  C.  R. 
467 ;  and  it  has  been  held,  that 
trespass  to  land  may  be  brought 


(c)  Since  reported,  1  Exch.  802. 
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LiLLEY 

9. 
HAmTBY. 


WiGHTMAN,  J.,  delivered  judgment  (a). — ^The  quesdoo 
in  this  case  was,  whether  the  title  to  an  hereditament  came 
in  question,  so  as  to  take  the  case  out  of  the  jurisdiction 
of  the  County  Court,  under  the  proviso  in  the  58th  section 
of  the  9  &  10  Vict.  c.  95.  The  demand  was  for  ose  and 
occupation,  and  the  defendant  objected  to  the  jurisdiction 
of  the  County  Court  upon  the  ground  that  he  claimed  the 
premises  as  his  own,  and  that,  consequently,  the  title  was 
in  question.  The  Judge  of  the  Coun^  Court  examined 
the  defendant  upon  oath,  who  stated  that  he  believed  the 
premises  were  his,  and  that  he  had  purchased  them  at  a 
sale  by  auction  in  1820.  The  Judge,  however,  went  on 
with  the  case,  and  decided  in  &vour  of  the  plaintiff,  being 


generally  in  the  assistant  barris- 
ters' Court.  In  Cagheff  v.  M'Coff 
I  Crawford  &  Dix.  C.  C.  290, 
Peimefaiher,  B.,  sajs,  '  It  has 
been  generally  held,  and  I  think 
correctly,  that  cases  for  damages 
for  injory  to  the  mere  possession 
of  lands  are  within  the  civil  bill 
jurisdiction.'  The  case  of  Caghey 
Y.  M'Coff,  illustrates  the  point 
stated  above  as  to  the  difficulty 
of  ascertaining,  until  a  case  had 
been  in  part  heard,  whether  title 
comes  in  question  or  not.  That 
case  had  been  appealed  against, 
and  points  of  law  argued,  and 
Penntfather,  B.,  had  overruled 
the  objections  before  it  did  so 
appear;  after  which  he  added, 
'  With  respect  to  the  case  before 
me,  it  must  go  on,  and  if  the  al- 
leged trampling  and  injury  of  the 
plaintiff's  corn  and  grass  be  the 
only  question,  then  the  case  will 
be  within  the  civil  bill  jurisdic- 
tion ;  while,  on  the  contrary,  the 
jurisdiction  wiU,  tii  the  event  of 
title  of  the  land  coming  in  ques- 
tion, be  ousted  by  the  prohibitory 


words  of  the  seventh  section  Jt 
36  Geo.  3,  c.  25,  which  is  not 
affected  by  any  other  statute.' 
A  witness  was  examined  to  prove 
the  trespass,  and  it  came  out  in 
cross-examination,  that  defendant 
had  entered  for  the  purpose  of 
asserting  his  right  of  way,  when 
Penntfather,  B.,  said, '  There  now 
appears  to  be  a  boniL  fide  daim  to 
a  right  of  way ;  and  my  opinion 
is,  that  where  the  act  is  done,  as 
in  this  case,  for  the  purpose  of 
asserting  a  right  of  way,  and  a 
question  of  title  to  lands  thus 
fairly  arises,  whether  the  claim 
be  well  founded  or  not,  the  bar- 
rister has  no  jurisdiction  to  hear 
the  case.'  It  is  laid  down  in 
several  of  the  cases,  that  the  de- 
fendant may  have  estopped  hinip 
self  by  his  own  acts  from  object- 
ing to  the  title  or  disputing  the 
question.  (See  them  collected 
in  O'Donnel  and  Brady,  24.)" 
Udall  on  the  New  ComUg  Comt^ 
Act,  pp.  89,  90,  3rd  ed. 
{a)  In  Trinity  Term,  1848. 
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Habvey. 


of  opinion  that  the  title  did  not  really  come  in  question;  1848. 
and  upon  examination  of  the  aflSdavits,  I  am  of  opinion  liluy 
that  there  was  not  any  real  ground  for  the  objection,  and 
that  the  question  of  title  was  not  raised  bona  fide  by  the 
defendant  The  defendant  did  not  pretend  to  have  had 
any  conveyance  of  the  premises,  or  to  have  paid  for  them, 
or  to  have  had  possession;  and,  on  the  other  hand,  it 
appeared  that  the  plaintiff  had  been  in  possession  of  the 
premises  and  receipt  of  the  rents  and  profits  for  upwards 
of  twenty-five  years ;  that  he  had  a  conveyance  of  them, 
and  had  paid  the  purchase  money ;  and  that  the  defendant, 
in  1843,  took  the  premises  of  the  plaintiff  as  tenant,  at  a 
rent  o{30L  a-year,  which  was  paid  down  to  November,  1846. 
It  also  appeared,  that  in  June,  1847,  the  plaintiff  distrained 
the  goods  of  the  defendant  for  the  arrears,  which  were  sold 
without  replevin.  That  on  a  subsequent  occasion,  when  it 
was  a  question  whether  the  defendant  had  not  taken  the 
premises  of  the  plaintiff  jointly  with  his  son,  the  defendant 
swore  that  he  alone  took  the  premises  of  the  plaintiff.  It 
appeared  upon  these  facts  clear  that  the  defendant  had  no 
ground  for  bringing  the  title  into  question,  and  that  it  was 
not  really  in  question  in  the  case. 

It  was,  however,  contended  for  the  defendant,  that  it  was 
enough  for  him  to  state  upon  oath  that  he  believed  the 
premises  were  his,  to  bring  the  case  within  the  proviso,  and 
to  take  it  out  of  the  jurisdiction  of  the  County  Court ;  and 
that  the  Judge  had  no  authority  to  inquire  further. 

It  appears  to  me,  that  if  the  Judge  has  authority  to 
ascertain  whether  the  title  really  is  in  question,  it  is  very 
difficult  to  define  the  limit  to  which  his  inquiry  may  go. 
It  can  hardly  be  intended  by  the  statute  that  the  mere 
assertion  of  the  defendant  that  he  claims  title,  or  that  it  is 
in  question,  will  suffice  to  take  away  the  jurisdiction ;  the 
Judge  must  be  satisfied  that  it  is  in  question ;  and  for  that 
purpose  must  have  authority  to  inquire  into  so  much  of  the 
case  as  is  necessary  to  satisfy  him  upon  that  point  Where 
there  are  special  pleadings,  and  the  question  is  raised  upon 

VOL,  V.  IT  u  D.  &  u 


654  CASES  ON   POINTS  OF   PRACTICE,    Q.    B. 

1848.        tbem,  the  Judge  can  go  no  further;  but  where  the  quentioo 
LiLLEY       ^  ^^^  raised  upon  the  pleadings,  but  is  merely  suggested 
^'  by  the  defendant,  the  Judge  must  inquire  into  the  circum- 

stances  before  he  can  be  satisfied  that  title  does  come  m 
question.  If  he  is  wrong,  and  assumes  jurisdiction  where 
the  title  really  is  in  question,  the  defendant,  upon  making 
that  appear  to  the  superior  Court,  would  be  entitled  to  a 
prohibition.  Each  case  must  depend  upon  its  own  circum- 
stances. The  cases  that  have  been  decided  upon  the 
53  Gea  3,  c.  127,  s.  7,  are  authorities  for  this  view  of  the 
case.  The  terms  of  the  provisos  in  the  two  statutes  are  not 
the  same,  but  the  point  in  question  is  common  to  both.  In 
Rex  V.  Chapelwardens  ofMUnrow  (a),  and  Rex  v.  WrotUdey  (i), 
it  was  considered,  that  the  justices  in  a  case  under  the 
53  Geo.  3,  must  be  satisfied  that  there  is  a  bon&  fide  inten- 
tion to  dispute  the  rate,  before  they  are  bound  to  stop. 
I^  notwithstanding  reasonable  evidence  that  the  title  is 
really  in  question,  the  Judge  of  the  inferior  Court  still  goes 
on,  his  assumption  of  jurisdiction  may  be  superseded  by  a 
prohibition.  But,  in  the  present  case,  it  appears  to  me 
that  the  Judge  of  the  County  Court  was  right,  and  that  the 
title  did  not  really  come  into  question  in  the  case.  The 
rule,  therefore,  will  be  discharged. 

Rule  dischai^ged  (c). 

(a)  5  M.  &  S.  248.  {b)  1  B.  &  Ad.  648. 

(c)  In  a  subsequent  case  of  Owen  v.  Pearse,  in  the  same  term,  a 
similar  question  arose.  There,  on  a  plaint  in  trespass  in  the  County 
Court,  the  defendant  objected  to  the  jurisdiction,  on  the  ground 
that  he  claimed  a  right  for  his  cattle  to  stray  into  the  adjoining  dose, 
per  commun  de  vicinage.  The  Judge  of  the  County  Court  having 
inquired  into  the  alleged  claim,  and  being  of  opinion  that  there  was 
no  title  bon&  fide  in  dispute  within  the  meaning  of  the  58th  section, 
proceeded  to  hear  the  case,  and  decided  in  favour  of  the  pUunUff. 
A  prohibition  having  been  moved  for, 

WeUhy  shewed  cause. 

Toumsend,  in  support  of  the  rule. 

Cur.  ado,  vuii. 
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WtORTMAN,  J.,  after  delivering  judgment  in  the  above  case  of  1848. 

lAUeif  V.  Harvey,  stated,  that  upon  examining  into  the  facts  of  this  ^'~*-^>r~^' 

case,  he  was  of  opinion  that  the  Judge  had  decided  rightlj,  that  no  I^illey 

title  was  bon&  fide  in  dispute ;  and,  therefore,  that  the  rule  must  be  B  abvby. 
discharged. 

Rule  discharged. 


In  re  a  Plaint  or  Action  in  the  Westminster  County  Court 

of  Middlesex  (a). 
Between        Edward  Foster  and  Another,  Plaintifis^ 

and 
Henry  Temple,  Defendant  (&). 

{In  the  full  Court) 

A   RULE  had  been  obtained  in  E^ter  Term,  1848,  An  apblic&tion 

calling  on  the  Judge  of  the  Westminster  County  Court  of  J^*cJ™rtly 

Middlesex  (a),  and  the  plaintifis  in  the  above  action,  to  made,  and  the 

shew  cause  why  a  vnrit  of  prohibition  should  not  issue  to  was  conrectW 

prohibit  the  said  Court,  the  said  Judge,  high  bailiff,  and  county  Court 

other  officers  of  the  said  Court,  from  further  proceeding  in  J^Jj^SantTas 

the  above  plaint  or  action  in  the  said  Court*  executor  of 

**F.  W,  Tay- 

It  appeared  upon  the  affidavits  in  support  of  the  rule,  lor/*  but  the 
that  the  defendant  was  served  with  a  summons,  on  the  3rd  ^J^hinTas 
of  April,  1848,  issued  out  of  the   Westminster  County  ^^^'^^^ 
Court  of  Middlesex,  and  which  was  marked  (A.)  3967,  son."  At  the 

hearing,  the 

(a)  The  rule,  and  the  affidavits  order  of  council,  made  by  virtue  q7^  Cmtft 

in  support  of  it,  were  entitled,  of  the  statute,  being  as  above,  upon  its  being 

"  In  re  a  plaint  or  action  in  the  But  no  opinion  was  pronounced  represented  to 

County  Court  of  the  district  of  by  the  Court  upon  this  point ;  ^JJ^^f 

Westminster,"  and  an  objection  and,  therefore,  the  objection  is  Limitations 

was  taken  on  shewing  cause,  that  omitted  in  the  above  report.  would  inter- 

there  was  no  such  Court,  the  title  (jb)  This  case  was  decided  in  ^e  plaintifis' 

of  the  Court,  as  set  out  in  the      Trinity  Term,  1848.  claim,  directed 

afresh  sum- 
mons to  issue,  bearing  the  same  date  and  number  as  the  first :  HeU,  on  motion  to  this  Court 
for  a  prohibition,  that  this  Court  would  not  interfere  with  the  course  ttken  hj  the  Judge  of  the 
County  Court. 

U   U   2 
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F08TEE 

•nd  Anotlier 

9. 

Tbmpls. 


and  dated  the  30th  of  March,  1848.  This  summons 
required  him  to  appear,  as  one  of  the  executors  of  W. 
Thompson,  at  the  next  County  Court,  to  answer  the 
plaintifis  in  an  action  for  goods  sold  and  delivered  by  the 
pliuntifis  to  the  testator  in  his  lifetime,  and  for  money 
paid,  &c,  for  the  use  of  the  testator.  It  also  appeared 
that,  by  the  particulars  annexed  to  the  summons,  which 
were  not  set  out  in  the  affidavit,  the  goods  were  sold  and 
delivered  to  the  testator  on  the  9th  of  April,  1842,  and 
that  the  amount  claimed  of  the  defendant  as  executor 
was  7i  15*.,  together  with  the  costs  of  the  summons 
The  defendant  attended  by  counsel  in  pursuance  of  this 
summons  at  the  County  Court,  when  the  case  was  opened 
by  the  plaintifls'  attorney  as  an  action  against  the  defendant 
as  executor  of  Frederick  Welham  Taylor,  instead  of  W. 
Thompson.  The  defendant's  counsel  objected  to  any 
evidence  being  given  to  charge  him  as  executor  of  Taylor, 
and  the  Judge  held  that  the  objection  was  fataL  The 
attorney  for  the  plaintiffs  then  applied  to  the  Judge  to 
direct  another  summons  to  issue,  bearing  the  same  date 
and  number,  in  order  to  save  the  Statute  of  Limitations. 
The  defendant's  counsel  objected  to  this,  insisting  that 
the  summons  should  be  dismissed,  or  the  plaintiffs  be 
nonsuited.  The  Judge,  however,  directed  another  sum- 
mons to  issue  as  prayed  for;  and  accordingly,  on  the  24th 
of  April,  the  defendant  was  served  with  a  summons 
bearing  the  same  date  and  number  as  the  previous  one,  in 
which  the  defendant  was  charged  as  executor  of  Taylor. 
The  particulars  of  demand,  which  were  annexed  to  the 
second  summons,  it  was  stated,  corresponded  exactly  with 
those  delivered  with  the  first  summons. 

The  affidavit  in  answer  was  made  by  the  pliuntifib' 
attorney,  who  shewed  that,  on  the  30th  of  March,  he  had 
made  an  application  in  writing  to  the  clerk  of  the  County 
Court  to  enter  a  plaint,  in  which  Edward  Foster  and 
Edward  Foster  the  younger  were  plaintiffs,  and  Henry 
Temple,  one  of  the  executors  of  the  last  will,   &c.  of 
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Frederick  Welham  Taylor,  was  defendant     That  the  entry        1^48. 
as  made  in  the  plaint  book  of  the  Court  was  correct,  and       Foster 
according  to  the  above  application;  but  that  by  mistake    wd Another 
the  summons  had  been  wrongly  filled  up.     That  the  Judge      Tbmflb. 
of  the  County  Court  held,  that  the  first  summons  not 
having  been  issued  in  pursuance  of  the  69th  section  of  the 
9  &  10  Vict  c.  95  (fl),  it  amounted  to  a  nullity.     That 
before  he  decided  on  issuing  the  second   summons,  he 
examined  the  application  for  the  plaint  by  the  plaintiffs' 
attorney,  as  well  as  the  entry  of  the  plaint  in  the  plaint 
book  itself,  and  also  referred  to  the  12th  rule  of  practice  (6), 
framed  by  the  Judges  under  the  78th  section. 

The  Attorney  General^  on  behalf  of  the  Judge  of  the 
County  Court,  shewed  cause  (c).  The  plaint  here  was  entered 
correctly,  but  the  summons  was  wrong.     It  is  similar  to  a 


« 


(a)  9  &  10  \rict.  c.  95,  8.  59. 

That,  on  the  application  of  any 
person  desirous  to  bring  a  suit 
under  this  act,  the  clerk  of  the 
Court  shall  enter  in  a  book  to  be 
kept  for  this  purpose  in  his  office 
a  plaint  in  writing?,  stating  the 
names  and  the  last  known  places 
of  abode  of  the  parties,  and  the 
substance  of  the  action  intended 
to  be  brought,  every  one  of  which 
plaints  shall  be  numbered  in  every 
year  according  to  the  order  in 
which  it  shall  be  entered;  and 
thereupon  a  summons,  stating 
the  substance  of  the  action,  and 
bearing  the  number  of  the  plaint 
on  the  margin  thereof,  shall  be 
issued  under  the  seal  of  the  Court 
according  to  such  form,  and  be 
served  on  the  defendant  so  many 
days  before  the  day  on  which  the 
Court  shall  be  holden  at  which 
the  cause  is  to  be  tried,  as  shall 
be  directed  by  the  rules  made  for 


regulating  the  practice  of  the 
Court,  as  herein-after  provided; 
and  delivery  of  such  summons  to 
the  defendant,  or  in  such  other 
manner  as  shall  be  specified  in 
the  rules  of  practice,  shall  be 
deemed  good  service;  and  no 
misnomer  or  inaccurate  descrip- 
tion of  any  person  or  place  in  any 
such  plaint  or  summons  shall 
vitiate  the  same,  so  that  the  per- 
son or  place  be  therein  described 
so  as  to  be  commonly  known/' 

(b)  Rule  12.  "Where  any 
such  summons  has  not  been 
served  as  hereinbefore  directed, 
the  Judge  may,  in  his  discretion, 
in  order  to  save  the  Statute  of 
Limitations,  direct  another  sum- 
mons or  successive  summonses 
to  be  issued,  bearing  the  same 
date  and  number  as  the  first 
summons." 

(c)  In  Trinity  Term,  1848. 
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1848.       case  in  this  Court,  where,  if  the  praodpe  is  right,  but  the 
PoOTB       ^^  of  smnmoDS  is  wrong,  the  latter  may  be  amended  (a), 

and  Ano^er 

Tbmvls.  UdaU^  oa  behalf  of  the  plaindfls,  shewed  cause.     The 

defendant  should  have  set  out  the  particulars  of  demand 
annexed  to  the  first  summons,  and  then  it  would  have 
appeared  that  he  was  described  correctly  as  executor  of 
Taylor,  so  that  he  could  not  have  been  misled. 

Horry f  in  support  of  the  rule.  The  Judge  had  no  power 
to  issue  a  second  summons  bearing  the  same  date  and 
number  as  the  first.  The  12th  rule  of  practice  only  lilies 
to  cases  where  the  summons  has  not  been  served.  Here 
the  first  summons  was  served.  He  was  described  as  exe- 
cutor of  W.  Thompson,  and  there  is  nothing  to  shew  now 
that  he  is  not  sa  He  ought  not  to  be  deprived  of  the  pro- 
tection conferred  on  him  by  the  Statute  of  Limitations; 
BoberU  v.  Bate  (6> 

Lord  Denman,  C.  J. — The  mistake  seems  to  have  arisen 
upon  the  part  of  the  officer  of  the  Court,  in  putting 
Thompson  instead  of  Taylor.  I  think  we  cannot  interfere 
with  what  the  Judge  has  done. 

Patteson,  J. — The  plaint  having  been  regularly  entered, 
I  think  the  Judge  was  justified  in  treating  the  first  sum- 
mons as  altogether  a  nullity. 

Coleridge,  J.,  and  Eble,  J.,  concurred. 

Rule  discharged. 

(a)  See  Kirk  v.  Dolby,  6  M.  &      note  (a)  to  Wood  v.  Hvme^  ante, 
W.  636;  S.  C.  8  Dowl.  766.    As      vol.  4,  p.  139. 
U>    amendment    generally,    see         (6)  6  A.  &  E.  778. 
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1848. 

In  re  a  certain  Plaint  or  Action  in  the  Clerkenwell  County 

Court  of  Middlesex. 
Between  Henry  Byrne,  Plaintiff, 

and 
Francis  Knipb,  Defendant  (a). 

A  RULE  had   been  obtained  in  Trinity  Term,  1848,  Plaint  in  the 

calling  upon  the  Judge  of  the  Clerkenwell  County  Court  for20/.  for  rent, 

of  Middlesex,  holden,  &c.,  and  the  plaintiff  in  the  above  |?p*^^*and 

action,  to  shew  cause  why  a  writ  of  prohibition  should  not  pleaded  pen- 

.  .  .  dency  of 

issue  to  prohibit  the  said  Court,  the  said  Judge,  high  bailiff,  another  action 
and  other  officers  of  the  said  Court,  from  fiirther  proceeding  ^  Exchwjuer 
in  the  plaint  or  action  in  that  Court  between  Henry  Byrne,  "P°"  *  P"V 

^  J      J        '    musory  note, 

plaintiff,  and  Francis  Knipe,  defendant,  and  from  carrying  the  con»idera- 

into  execution  or  otherwise  giving  efiect  to  the  judgment  which  was  the 

therein  of  that  Court  TCJ"^ 

The  rule  was  obtained  upon  the  affidayit  of  the  defend-  'f®'*  ^^^  ^^^ 

*■  the  same  cause 

ant,  who  stated  that,  on  or  about  the  10th  day  of  December,  of  action,  eo 
1846,  he  gave  his  promissory  note  to  the  plaintiff  for  SOL  jurisdiction  of 
upon  a  written  agreement,  under  which  the  said  plaintiff  cl^^^^^M^not 
agreed,  amongst  other  things,  to  give  up  to  him  a  bill  of  ^^^^' 
exchange  for  20/.  then  held  by  the  plaintiff,  and  which  me  judsinent 
said  bill  of  exchange  was  drawn  by  the  plaintiff  upon  and  on^the  fsSTof 
accepted  by  him  the  defendant  on  or  about  the  7  th  of  foj?**^* 
November,  1845,  and  payable  two  months  after  the  date  ing  payment 
thereof.     That  the  plaintiff  has  never  delivered  over  or  within  a  week 
given  up  the  said  bill  of  exchange  to  him  the  defendant,  cision^of  the 

cause  in  the 
(a)  This  case  was  decided  in  Michaelmas  Term,  1848.  superior  Court. 

The  plaintiff 
afterwards  came  before  him,  in  the  absence  of  the  defendant,  and  shewed  that  the  action  in  the 
superior  Court  had  been  discontinued ;  whereupon  the  Judge  granted  a  summons  under  the  98th 


section,  calling  upon  the  defendant  to  shew  cause  why  he  should  not  pay  the  amount :  **  the 

ing,  "  Judgment  of  this  Court,  15th  of  Feb 
debt,  and  2L  \0s,  Sd.  costs.**    Tne  defendant  appeared,  and  the  Judge  rescinded  his  former 


particulars  of  debt  or  claim'*  being,  **  Judgment  of  this  Court,  15th  of  February,  1848,  for  20/. 


order,  and  made  an  order  for  payment  by  instalments.  The  defendant  was  served  with  a  copy 
of  the  judgment,  drawn  up  upon  this  order,  in  the  Form  No.  24  in  the  Schedule  of  Forms  framed 
by  the  Jimes ;  in  which  it  was  ordered,  **  that  the  said  plaintiff  do  recover  against  the  said 
defendant  the  sum  of  22/.  7«.  4cf.  for  debt,**  "  and  1  /.  10«.  2d,  for  costs  :'*  Held,  on  motion  for  a 

Erohibition,  that  the  latter  summons  was  not  yn  the  nature  of  a  fresh  plaint ;  that  the  Judge 
ad  juri«iiction  to  make  the  latter  order,  although  for  more  than  20L ;  and  that  the  insertion 
of  the  word  '*  debt"  in  the  judgment  as  drawn  up,  did  not  shew  an  excess  of  jurisdiction. 
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1848.       though  often  requested  so  to  do;  but  od  or  aboot  the  26th 
'b^ve      of  June,  1847,  the  plaintiff  brought  an  action  against  him 

^•-  in  the  Court  of  Exchequer  of  Pleas  to  recover  the  said 

sum  of  30/.  upon  the  said  promissory  note.  That  on  or 
about  the  3l8t  of  January,  1848,  this  deponent  was  served 
with  a  summons,  issued  by  the  Judge  of  the  Clerkenwell 
County  Court,  holden  at  Duncan  Terrace,  in  the  parish  of 
Sl  Mary,  Islington,  by  which  the  said  Henry  Byrne  claimed 
the  sum  of  20L  for  rent.  That  on  the  Idth  day  of  February 
then  next,  being  the  day  appointed  for  the  hearing  of  the 
said  summons,  this  deponent  attended  at  the  said  County 
Court,  and  then  informed  the  said  Judge  that  an  action 
was  depending  in  the  Court  of  Exchequer  of  Pleas,  tor 
and  in  respect  of  the  said  promissory  note,  and  which  was 
the  subject  of  the  plaint  in  the  said  County  Court,  and 
produced  to  the  said  Judge  the  copy  of  the  writ  of  sum- 
mons which  had  been  served  upon  him  in  the  said  action. 
That  the  said  plaintiff  adduced  in  evidence  the  said 
promissory  note,  and  stated  he  gave  up  the  sum  of  102.  to 
bring  the  case  within  the  power  of  the  Court.  That  it 
was  urged  on  behalf  of  deponent,  that  the  said  Judge  had 
no  jurisdiction  to  hear  the  case,  as  there  was  an  action 
depending  in  her  Majesty's  Court  of  Exchequer.  That  the 
said  Judge  refused  to  adjudicate  forthwith,  and  stated  that 
he  should  take  time  to  consider  before  he  decided,  as  a 
difficult  point  of  law  bad  t)ecn  raised.  That  on  or  about 
the  24  th  of  February  then  following,  deponent  was  served 
with  a  notice,  to  the  effect  that  the  said  Judge  had  decided 
that  within  one  week  after  the  settlement  of  the  action  in 
the  superior  Court,  the  said  plaintiff  was  entitled  to  a 
judgment  against  this  deponent  for  the  whole  amount 
sought  to  be  recovered  in  the  said  County  (]ourt.  That 
on  or  about  the  1 9th  of  February,  the  plaintiff  caused 
a  rule  to  discontinue  the  action  in  the  said  Court  of 
Exchequer  to  be  served  on  payment  of  costs,  and  which 
costs  were  paid  on  the  22nd  of  February  then  next 
That  on  or  about  the  12th  day  of  April  then  foUowmg,  he 
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the  deponent  was  served  with  a  judgment  summons  to  1848. 
appear  at  the  said  County  Court  on  the  17th  of  April  ^^^ 
then  next,  to  be  examined  by  the  said  Judge  as  to  the  ^' 
means  this  deponent  had  of  discharging  the  said  debt ;  and 
this  deponent  attended  accordingly,  when  an  order  was 
made  whereby  this  deponent  was  to  pay  the  sum  of  I5s. 
every  four  weeks  till  the  said  debt,  amounting  to  the  said 
sum  of  22L  Is.  4dl,  and  1/.  \0s.  2d.  costs,  were  satisfied. 
That  on  or  about  the  21st  of  April,  deponent  was  served 
fi*om  the  office  of  the  said  County  Court  with  a  paper  writing 
annexed  to  the  affidavit,  whereby  judgment  is  given  for  the 
plaintifi^  therein  for  '^  the  sum  of  221  7s.  ^d.  for  his  debt  in  a 
certain  action,  together  with  the  costs  of  suit,  amounting  to 
the  sum  of  U  \0s.  2d."  (a).  That  he  hath  been  informed  and 
believes  that  the  Judge  of  the  County  Court  has  no  juris- 
diction to  deal  with  matters  exceeding  20L  That  he  hath 
paid  two  instalments  of  ISs,  each  to  the  plaintiff  under  the 
said  order,  and  that  he  believes  that  in  case  of  default  in 
payment  of  any  of  the  instalments,  the  plaintiff  will  cause 
him  to  be  committed  to  prison  for  the  balance  remaining 
unpaid  of  the  said  sum  of  22iL  lOs.  4<f.,  the  debt  stated  to 
be  recovered  in  the  said  judgment  summons. 

The  affidavit  in  answer  was  made  by  the  clerk  of  the 
County  Court,  and  stated  that  it  was  his  duty  (&)  as  such 
clerk,  to  cause  a  note  of  all  plaints,  summonses,  orders,  judg^ 
ments,  executions,  and  all  other  proceedings  of  the  Court, 
to  be  fairly  entered  fi-om  time  to  time  in  a  book  belonging 
to  the  (3ourt.  That  on  reference  to  the  records  of  the 
Court,  and  pursuant  to  that  note,  this  deponent  finds  that 
on  the  26th  of  January,  1848,  the  above  named  plaintiff 
lodged  a  plaint  against  the  above  named  defendant  for  the 
sum  of  20L  (a  copy  of  which  plaint  taken  firom  the  plaint 
book   was  set  out).     That   the    plaint   was    heard   and 

(a)  It  was  drawn  up  in  the  form  78th  section  of  the  County  Courts' 

No.  24,  in  the  schedule  of  forms  Act. 

attached  to  the  rules,  framed  by         (b)  9  &  10  Vict.  c.  95,  s.  111. 
the  Judges  in  pursuance  of  the 
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1848.        determined  in  the  manner  and  to  the  effect  following, 

^""T^^      '    being  a  true  copy  of  the  entry  in  the  minate  book  directed 

V-  to  be  kept   by  the    defendant   in   such   Court      '^Tbe 

Knipe. 

Clerkenwell  County  C^ourt  of  Middlesex.  Minate  of 
judgments,  orders,  and  other  proceedings,  at  a  Court  hdd 
at  the  Court  House,  Duncan  Terrace,  in  the  parish  of 
St.  Mary,  Islington,  within  the  district  of  the  said  Clerk- 
enwell County  Court  of  Middlesex,  on  the  15th  day  of 
Februaiy,  1848,  before  Thomas  Starkie,  Esq.,  Judge  of 
the  said  Court  (Na)  ^^^^^  (Plaintiff)  Henry  Byroe. 
(Appearance)  In  person.  (Defendant)  Francis  Knipe. 
(Appearance)   By  attorney.    (Particulars  of  claim)  Rent 

(Amount  claimed)  20L     (Special  defence)  .      (By 

whom  jury  required) .     (For  whom  judgment  giyen) 

Plaintiff.  (Amount  of  judgment)  20i  (Costs)  2/.  10s.  Bd, 
(Order)  Payment  within  one  week  after  cause  in  the 
superior  Court  decided. — March  13th,  plaintiff  appeared 
in  Court,  and  proved  on  oath  to  the  satisfaction  of  the 
Court,  that  the  said  cause  in  the  superior  Court 
decided  on  the  22nd  of  February,  1848.'*  There 
written  across  the  order,  "  Rescinded  by  5  i^^i^.'*  That  it 
also  appears  from  the  note  directed  to  be  kept  by  this 
deponent  ns  aforesaid,  that  the  plaintiff  caused  a  summons 
to  be  issued  out  of  the  said  Court  on  the  24th  of  March 
last,  under  the  98th  section  of  the  act,  which  said  summons 
is  called  a  summons  to  defendant  after  judgment,  or  a 
judgment  summons ;  and  that  the  following  is  a  true  copy 
of  the  note  made  in  the  plaint  book  of  such  summons: 
"Clerkenwell  County  Court  of  Middlesex,  at  Duncan 
Terrace,  in  the  parish  of  St.  Mary,  Islington,  within  the 
district  of  Clerkenwell,  and  county  of  Middlesex.  Plaints 
for  summonses  returnable  the  17th  of  April,  1848,  and 
minute  of  interlocutory  proceedings  thereon. — 1848,  March 
24th.  Aim,  (Plaintiff)  Henry  Byrne,  14,  Rufford's 
Row,  Islington.  (Defendant)  Francis  Knipe,  15,  Wilson 
Street,  Gray's  Inn  Road,  Solicitor.  (Particulars  of  debt 
or  claim)  Judgment  of  this  Court,  15th  February,  1848, 


Knife. 
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for  20/.  debt,  and  22.  10«.  Sd.  costs,  execution  7j.  6d. ;  less       1848. 
10«.  lOd.  paid  into  Court    (Amount  claimed)  22L  7s.  4d.       byjiwb 

(General  fund) .    (Judge's  fee)  3s.    (Cleik's  fee)  Ss. 

(Bailiff's  fee)  Ij.  (Total  fees)  7^."  That  the  said  last 
mentioned  summons  was  heard  and  disposed  of  in  the 
manner  set  forth  in  the  following  order,  and  that  the 
judgment  for  22iL  7s.  4d.  therein  recorded,  consists  of  the 
amount  of  the  balance  remaining  unsatisfied  of  the  original 
debt  and  costs,  as  recovered  by  the  judgment  pronounced 
on  the  original  hearing  of  the  original  plaint.  ^  Na  a  1014. 
The  Clerkenwell  County  Court  of  Mddlesex.  Minute 
of  judgments,  orders,  and  other  proceedings,  at  a  Court 
held  at  the  Court  House,  Duncan  Terrace,  in  the  parish  of 
St  Mary,  Islington,  within  the  district  of  the  said  Clerk- 
enwell County  Court  of  Middlesex,  on  the  17th  of  April, 
1848,  before  Thomas  Starkie,  Judge  of  the  said  Court. 
(No.)  Afg^.  (Plaintiff)  Heniy  Byrne.  (Appearance) 
In  person.  (Defendant)  Francis  Knipe.  (Appearance) 
In  person.  (Particulars  of  claim)  On  a  judgment  sum- 
mons of  this  Court.   (Amount  claimed)  22iL  7s.  4d.  (Special 

defence)  .     (By  whom  jury  required)  .     (For 

whom  judgment  given)  Plaintiff.  (Amount  of  judgment) 
22i  7s.  4d.  (Costs)  li  10*.  2d.  (Order)  Order  of  Fe- 
bruary 15th,  1848,  rescinded,  and  order  made  to  pay  15j. 
every  four  week&  first  payment,  15th  May."  That  the 
order  exhibited  to  this  honourable  Court  by  the  defendant 
in  his  affidavit,  was  drawn  up  by  this  deponent  as  such 
clerk  as  aforesaid,  in  conformity  with  the  forms  prescribed 
by  the  rules  of  practice  as  setded  by  the  Judges. 

WUbnore  shewed  cause  (a).  The  proceedings  are  pei^ 
fectly  regular  in  this  case,  and  there  is  no  ground  for  a 
prohibition.  The  original  plaint  was  ibr  20iL,  and  the 
defence  which  the  defendant  set  up  was,  that  there  was  an 

(a)  In  Michaelmas  Term,  1848. 
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1848.        action  pending  in  the  Court  of  Exchequer  against  him,  bj 

^^^[^^    the  same  plaintiff,  on  a  promissory  note  for  302.,  part  of  the 

9.  consideration  of  which  was  the  claim  of  20L,  for  which  the 

Knife. 

plaint  was  brought  This  was  no  defence  at  all  neoeasarilji 
nor  was  the  Judge  bound  to  entertain  it.  It  might  be  that 
the  promissory  note  was  not  stamped,  and  the  plaintiff  could 
never  recover  in  the  action  in  the  superior  Court  upon  it 
The  Judge,  however,  seems  to.  have  thought  it  reasonaUe 
that  the  defendant  should  not  have  to  pay  the  money 
twice;  and,  therefore,  he  made  an  order  for  ^^ payment 
within  one  week  after  cause  in  the  superior  Court  decided." 
The  action  in  the  superior  Court  was  discontinued,  and  the 
costs  of  the  discontinuance  accepted  by  the  defendant,  as 
appears  by  his  ovm  affidavit.  A  judgment  summons  was 
then  issued,  calling  upon  him  to  pay  the  amount  of  the 
debt  and  costs ;  and  upon  the  parties  attending  before  the 
Judge  in  pursuance  thereof,  he  made  an  order  for  the 
payment  of  the  debt  and  costs  by  instalments ;  and  it  b 
upon  the  judgment  dravm  up  upon  that  order,  that  the 
present  application,  it  is  supposed,  is  grounded.  It  appears 
by  the  copy  of  the  judgment  served  on  the  defendant,  and 
which  he  has  annexed  to  his  affidavit,  that  it  is  adjudged 
*'  that  the  said  plaintiff  do  recover  against  the  said  defendant, 
the  sum  of  221.  7«.  4<f.,  for  his  debt  in  a  certain  action, 
together  with  the  costs  of  suit,  amounting  to  the  sum  of 
IZ.  lOs,  2d,'"  If  the  defendant  had  brought  the  judgment 
summons  before  the  Court,  (and  as  he  has  not  done  so,  it 
will  be  presumed  to  be  in  conformity  with  the  entry  made 
by  the  clerk  of  the  Court  (a) ),  it  would  have  been  seen 
that  that  sum  of  22L  Ts.  4dl,  was  in  truth  made  up  of  the 
sum  of  20L  debt  in  the  original  plaint,  and  2L  10«.  8dl 
costs  in  the  same,  and  Is.  6d.  costs  of  execution,  minus 
10«.  lOd.  paid  into  Court.  By  the  75th  section,  no 
evidence  is  to  be  given  at  the  trial  of  any  demand  or 

(a)  9&  10  Vict.  c.  95,  8.  111. 
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cause  of  action  except  that  stated  in  the  summons.  The  1848. 
only  difficulty  arises  from  the  use  of  the  word  "  debt "  in  Byenx 
the  judgment;  but  that  is  in  conformity  with  the  form  knwr 
attached  to  the  rules  made  by  the  Judges  under  the  78th 
section;  and  there  is  a  good  reason  why  it  should  be 
pursued.  The  clerk  of  the  County  Court  has  to  account 
for  all  fees  received,  and  as  the  costs  in  these  Courts  chiefly 
consist  of  the  fees  received,  had  he  entered  it  as  2021  debt, 
and  21.  10«.  8(L  costs,  he  would  have  had  to  account  for 
these  costs  twice  over.  The  act  in  giving  the  Judge  power 
to  issue  a  summons  on  a  judgment  debt,  must  have  intended 
to  include  such  a  judgment  debt  as  might  be  recovered  in 
that  Court,  with  the  costs  incurred  in  obtaining  it.  Upon 
the  whole  facts,  thereupon,  it  is  submitted  that  it  is  plain 
that  there  has  been  no  excess  of  jurisdiction.  [In  the 
course  of  his  argument  he  referred  to  9  &  10  Vict  c.  95, 
88.  59,  75,  78,  88,  92,  98,  100,  and  111.] 

Bagley  in  support  of  the  rule.  The  first  objection  to 
these  proceedings  is  that  the  Judge  had  no  power  to  make 
any  order  on  the  first  plaint,  as  soon  as  he  was  satisfied 
that  an  action  was  pending  for  the  same  cause  in  the 
superior  Court  [Patteson,  J. — It  does  not  appear  they 
were  for  the  same  cause  of  action,  as  the  one  claim  was  on 
a  promissory  note,  and  the  other  for  rent]  It  is  shewn 
they  were  so  by  the  defendant's  affidavit,  and  indeed  the 
Judge  seems  to  have  been  satis6ed  of  the  fact,  by  making 
his  judgment  only  to  take  effect  from  the  time  when  the 
action  in  the  superior  Court  should  be  decided.  The 
Judge  of  a  County  Court  is  as  much  bound  to  give  effect 
to  a  legal  defence  as  the  Judges  of  the  superior  Courts  are. 
The  question  is,  whether  there  was  a  good  defence  at  the 
time  of  issuing  this  plaint;  and  the  subsequent  discon*^ 
tinuance  by  the  plaintiff  of  the  action  in  the  superior  Court, 
cannot  affect  it;  Knighfs  case  (a).    Prohibition  lies  if  an 

(a)  1  Salk.  329 ;  S.  G.  2  Ld.  Raym.  1014. 
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1 848.       inferior  Court  proceeds  for  the  cause  of  a  suit  well  commenced 
^^'^Xfn^    *^  ^^®  superior  Court;  Com.  Dig.  tit  ^ProhSbUian^  (A.  \\ 
9.  The  second  objection  i8>  that  the  judgment  given^  on  the 

15th  of  February,  was  wrong  and  invalid.  It  ought  not  to 
have  been  contingent  on  the  decision  in  the  superior  Court, 
over  which  the  Judge  had  no  controL  A  judgment  oof^i 
to  be  positive  in  its  terms,  and  not  dependent  on  a  coEh 
tingency.  It  is  manifesdy  unjust  on  the  face  of  it:  for,  if 
the  two  causes  of  action  were  not  identical,  it  was  unjust  to 
make  the  plaintifl  wait  the  determination  of  the  one  in  the 
superior  Court;  if  they  were«  it  was  unjust  upon  the 
defendant,  as  in  the  event  of  judgment  passing  against  him 
in  the  superior  Court,  there  would  have  been  two  judgments 
against  him  for  the  same  cause  of  action ;  or  in  the  e^ent  of 
judgment  in  the  superior  Court  being  in  his  fiivour,  there 
would  be  two  conflicting  judgments.  Suppose  a  third 
case,  that  of  a  stet  processus  in  the  action  in  the  superior 
Court,  then  the  judgment  in  the  County  Court  would  be 
suspended  altogether.  A  third  objection  is,  that  the  pro- 
ceeding, on  the  16th  of  March,  took  place  in  the  defendant's 
absence.  He  should  have  been  called  upon  to  shew  cause; 
Janes  v.  Jones  (a).  Another  objection  is,  that  under  the 
98th  section,  the  Judge  had  no  power  to  entertain  a  claim 
above  20Ly  whether  composed  of  debt  and  costs,  or  not 
That  section  is  controlled  by  the  58th  section,  which 
confines  the  jurisdiction  of  the  County  Court  to  pleas  of 
personal  actions,  ^^  where  the  debt  or  damage  claimed  is 
not  more  than  20L^  The  words  of  the  98th  section  are,  a 
^*  judgment  or  order  in  any  Court  held  by  virtue  of  this  act,' 
^^for  the  payment  of  any  debt  or  damages  or  costs^  Sec" 
By  section  88,  the  costs  under  this  act  are  in  the  discretion 
of  the  Judge,  and  do  not  follow  the  event  of  the  verdict; 
and  '^  execution  may  issue  for  the  recovery  of  any  such  costs 
in  like  manner  as  for  any  debt  adjudged  in  the  said  Court." 
The  language  of  the  98th  section,  therefore,  may  be  satisfied 

(a)  Ante,  p.  628. 
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witboiit  supposing  the  words  "or  costs,"  to  refer  to  an  order  1848. 
for  debt  and  costs.  There  is  no  good  reason  for  supposing  Bybnb 
the  Legislature  meant  that  the  County  Court  Judges  should  <^* 

exercise  a  jurisdiction  in  respect  of  plaints  exceeding  20/L, 
under  the  98th  section.  That  section  merely  contemplates 
the  punishment  of  fraudulent  debtors.  That  object  is 
manifest  from  the  99th  section,  which  only  applies  where 
the  debtor  has  wilfully  or  criminally  neglected  to  pay; 
JSx  parte  Kinmng  (a).  As  to  the  answer  that  the  parties 
have  used  the  form  given  with  the  rules  framed  by  the 
Judges,  there  is  no  form  of  a  judgment  under  the  98th 
section,  and  they  have  wrongly  adopted  the  form  given  for 
a  judgment  on  an  original  plaint  [He  referred  also  to 
sections  58,  63,  64,  and  65.] 

Patteson,  J. — It  appears  to  me  that  when  all  the  &cts 
come  to  be  known,  this  case  is  clear  enough.  The  only 
right  that  this  Court  has  to  issue  prohibition  is  where  the 
inferior  Court  has  no  authority  to  entertain  the  suit,  and 
has  thereupon  proceeded  without  jurisdiction.  Now,  look 
at  the  &cts  of  the  present  case.  A  plaint  is  levied  in  the 
County  Court  for  202.,  for  rent  due  to  the  plaintiff,  and  is 
therefore  clearly  within  the  jurisdiction  of  that  Court  At 
the  hearing,  the  defendant  appears  and  pleads  the  pendency 
of  another  action  for  the  same  cause  in  the  Court  of 
Exchequer.  The  Judge  appears  to  have  thought  that  his 
jurisdiction  was  not  ousted,  because  the  two  actions  were 
not  upon  the  face  of  them  for  the  same  cause  of  action,  the 
one  in  the  Exchequer  being  not  for  rent,  but  for  a  demand 
upon  a  promissory  note.  I  think  he  was  right  in  considering 
his  jurisdiction  was  not  ousted,  and  that  he  might  have 
given  judgment  without  reference  at  all  to  the  action  in 
the  Exchequer.  The  actions  were  not  strictly  for  the  same 
cause  of  action ;  and  it  is  obvious  that  what  might  have  been 
a  good  defence  to  the  acdon  in  the  Exchequer,  namely,  the 

(a)  4  C.  B.  507. 
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1648.        waot  of  a  proper  stamp,  would  have  been  no  answer  to  tbe 
^^rp*^""^     action  in  the  County  Court     But,  at  the  same  time,  he 
V-  seems  to  have  thought  that,  in  point  of  tactf  the  coosideratioo 

for  the  promissory  note  was  the  debt  due  for  rent;  and  thatf 
therefore,  it  might  be  hard  upon  the  defendant,  in  case  the 
plaintiff  should  succeed  against  him  in  the  action  in  tbe 
Exchequer,  that  he  should  have  a  judgment  of  this  Couit 
also  against  him.  Therefore,  in  pursuance  of  section  92, 
which  enacts,  ''that  the  Judge  may  make  orders  con- 
cerning the  time  or  times,  and  by  what  instalments  auy 
debt  or  damages  or  costs  for  which  judgment  shall  be 
obtained  in  the  said  Court,  shall  be  paid,"  he  made  an 
order,  as  he  might  do,  that  the  sum  recovered  should  not  be 
paid  till  the  action  in  the  Exchequer  was  decided.  That 
order  as  to  the  payment  was  not  a  part  of  the  judgment 
Then,  it  appears,  that  afterwards  the  Judge  was  satisfied 
that  the  suit  in  the  Court  of  Exchequer  was  determined. 
It  was  said  that  this  took  place  behind  the  back  of  the 
defendant,  but  I  do  not  think  that  that  signifies.  It  does 
not  appear  that  the  information  he  received  was  incorrect 
On  the  contrary,  it  is  now  shewn  that  the  action  was  dis- 
continued, and  the  costs  attendant  thereon  paid  to,  and 
accepted  by,  the  defendant.  No  execution  issued,  but  a 
summons  was  granted  under  the  98th  section.  It  has  been 
called  a  plaint,  but  that  cannot  vitiate  it  It  is  manifestly  a 
summons,  and  is  not  a  Gresh  suit,  or  an  attempt  to  recover 
by  a  fresh  plaint  It  shews  upon  the  face  of  it  that  it  is 
brought  to  enforce  the  former  judgment  under  the  98th 
section ;  for  under  the  head  of  "  particulars  of  debt  or  claim," 
it  says,  "Judgment  of  this  Court  15th  February,  1848,  for 
20L  debt,  and  2L  lOs.  Sd.  costs,  execution  Ts.  6dl,  less  lOsAOd. 
paid  into  Court,"  making  the ''  amount  claimed  22L  7s.  AdJ* 
It  is  true  that  upon  the  hearing  of  this  summons,  a  judgment 
was  drawn  up  for  '^221  7s.  4i  debt,  and  U.  lOs.  2d,  costs;" 
but  the  whole  turns  on  whether  the  word  judgment  is  to  be 
taken  in  its  literal  sense.  Now  I  cannot  doubt  that  this 
was  not  a  fresh  suit,  but  merely  a  summons  to  shew  cause 
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V. 

Knipb. 


why  he  should  not  pay  the  amount  adjudged  to  be  due  on  1848. 
the  original  debt;  which  the  Judge  had  express  power  to  bybnk 
entertain  under  the  98th  section.  The  Judge  then  made  an 
order  for  payment  upon  the  defendant,  and  at  the  same  time 
rescinded  his  former  order,  as  he  had  authority  to  do  under 
the  100th  section.  [His  Lordship  here  read  the  section.] 
He  rescinded  his  former  order  and  made  the  present  order 
in  ease  of  the  defendant;  and  then,  because  instead  of 
stating  for  ^debt  and  costs,**  he  uses  the  word  ''debt** 
only  in  that  order,  this  motion  is  made  for  a  prohibition. 
I  think  no  rule  ought  to  have  been  granted,  and  that  this 
rule  must  be  discharged. 

Rule  discharged. 


In  re  a  certain  Plaint  or  Action  in  the  County  Court  of 

Cabrnarvgnshire. 
Between  David  Jones,  Plaintiff, 

and 
Ellis  Owen,  Defendant  (a). 

A  RULE  had  been  obtained  in  Trinity  Term,  1848,  The  l22ii<l 

calling  upon  the  Judge  of  the  County  Court  of  Caernarvon-  County  Coum* 

shire,  and  the  plaintiff  in  the  above  action,  to  shew  cause  4^^^^^? 

why  a  writ  of  prohibition  should  not  issue  to  prohibit  the  oontemplites 

said  Court,  the  said  Judge,  high  bailiff,  and  other  officers  only,  in  which 

of  the  said  Court,  from  further  proceeding  in  the  plaint  or  ^eitSm^ST 

action  in  the  said  Court,  between  David  Jones,  plaintiff,  l*n^l<»d«°d 

'  ^  '   tenant  exiiti. 

and  Ellis  Owen,  defendant;  and  from  carrying  into  exe*      Therofbre, 
cution,  or  otherwise  giving  effect  to,  the  judgment  therein  ^^ 

nnderthet 

(a)  This  case  was  decided  in  Michaelmas  Term,  1848.  |^  morCffSffee 

of  the  pramisef, 
and  there  was  no  sofficient  evidence  that  the  defendant,  who  was  tenant  of  the  mortgagor^  had 
consented  to  hold  under  the  mortgagee,  or  was  even  aware  of  the  eiistence  of  a  mortgaffe ;  this 
Court  granted  a  prohibition  to  the  <S>unty  Court,  after  judgment  given  and  possession  delivered. 

A  total  want  of  jurisdiction  cannot  be  cured  by  the  assent  of  the  parties. 

The  judgment  of  the  County  Court  was  delivered  on  the  27Ui  or  May.  On  the  1st  of  June, 
alBdaviu  in  support  of  a  rule  nisi  for  a  prohibition  were  sworn,  and  the  rale  c^ytained  on  the  6th. 
Held,  that  the  oefendant  came  within  a  reasonable  time,  although  the  rule  was  not  served  on 
the  bailiff  tiU  the  7th,  and  he  bad  previously  delivered  possessioo  to  the  plaintiff  on  the  Gth. 

VOL.   v.  XX  D.   &   L. 
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1848.       of  that  Court;  and  that  in  the  meantime  proceedings  on 

Jones        ^^^  ^^  judgment  be  stayed. 

^'  It  appeared  upon  the  aflSdavits  that,  on  the  15th  of 

May,  1848,  the  defendant  was  served  with  a  summons  to 
appear  at  a  County  Court  holden  at  Portmadoc  on  the 
27th  day  of  May,  to  answer  why  she  neglected  or  refused 
to  quit  and  deliver  up  to  the  plaintiff  the  possession  of  a 
certain  messuage,  called  Sycock,  aforesaid,  which  sammous 
was  thereto  annexed.  That  the  case  was  heard  befoce 
the  Judge  of  the  County  Court  on  that  day.  Upon  the 
defendant's  affidavit  it  appeared,  that  there  was  no  evidence 
at  the  hearing  of  the  said  action  that  the  plaintiff  had  any 
right,  claim,  or  title  to  the  said  premises,  except  as  mort- 
gagee. That  her  late  husband,  up  to  the  time  of  his  death, 
which  happened  on  or  about  the  15th  day  of  August,  1847, 
held  and  occupied  the  premises  mentioned  in  the  said 
summons  as  tenant  and  owner  thereof  by  virtue  of  a  deed 
of  feoffment,  dated  on  or  about  the  7th  day  of  Februaiy, 
1846,  to  hold  to  him  and  his  heirs  for  ever.  That  she  had 
by  her  said  husband  seven  children,  all  of  whom  vrere 
under  the  age  of  twenty-one  years.  That  it  did  not 
appear  that  the  plaintiff  had  ever  been  in  possession  of  the 
said  premises  in  the  said  summons  by  virtue  of  any  m<Ht- 
gage,  nor  by  any  other  right  whatsoever.  That  neither 
she  nor  her  husband  had  received  any  notice  of  a  mort- 
gage, nor  had  there  been  any  action  in  ejectment  brought 
That,  on  the  hearing  of  the  plaint,  the  defendant  objected 
that  there  was  no  privity  of  contract  between  the  plaintiff 
and  the  defendant,  but  the  Judge  overruled  the  objection, 
and  gave  judgment  for  the  plaintiff,  and  ordered  immediate 
execution  to  be  issued.  The  affidavit  of  the  defendant's 
attorney  stated,  that  he  believed  the  action  was  brought  by 
the  mortgagee  in  collusion  with  certain  other  parties,  who 
claimed  the  said  premises  by  a  title  adverse  to  that  of  the 
mortgagor. 

An   affidavit   in  opposition   was   made  by   one    Owen 
Williams,  who  stated  that  he  was,  in  and  previous  to  May 
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1842,  seised  in  fee  simple  of  the  premises,  and  bad  lived  1848. 
there  for  thirty  years  and  upwards.  That  on  the  21st  of  Jonbs 
May,  1842,  he  el[ecuted  a  mortgage  to  the  plaintiff.  That  ^* 
the  defendant  at  that  time  was  not  in  possession  of  the 
lands,  but  was,  in  the  beginning  of  1846,  desirous  of 
becoming  tenant;  and  deponent  being  infirm,  agreed  that 
she  and  her  husband  should  reside  with  deponent,  ^'  they 
agreeing  to  pay  as  rent  the  interest  of  the  said  mortgage 
money,  and  maintaining  him  this  deponent.^  That  William 
Owen,  the  defendant's  husband,  died  in  August,  1847,  and 
that  since  his  death  the  defendant  had  refused  to  mountain 
him,  or  pay  the  interest  on  the  mortgage,  or  give  up  pos- 
session. That  William  Owen  was  never  mortgagor  of  the 
premises.  An  affidavit  was  made  by  the  clerk  of  the  attorney^ 
that  no  objection  was  made  to  the  jurisdiction  of  the  Court 
till  after  the  cause  was  heard  and  determined  An  affidavit 
was  made  by  the  assistant  bailiff,  that  he  received  the  order 
of  the  Court  to  deliver  possession  of  the  premises  on  the 
3rd  of  June.  That  the  house  being  locked,  and  the  de- 
fendant not  being  to  be  found,  he  served  the  order  by 
fastening  it  on  the  outer  door  of  the  dwelling-house  of  the 
defendant,  being  part  of  the  premises ;  and  on  the  6th  of* 
June  delivered  possession  to  the  plaintiff. 

The  affidavits  in  support  of  the  rule,  it  appeared,  were 
sworn  on  the  1st  of  June;  the  rule  was  dated  the  5th,  and 
served  on  the  7th  on  the  high  bailiff,  and  no  notice  of  the 
rule  was  previously  served,  either  on  the  bailiff  or  the  plaintiffs 

Welsby  shewed  cause  (a).  The  defendant  comes  too 
late  with  this  application.  The  sentence  of  the  Court  was 
put  into  the  hands  of  the  officer  to  execute,  and  he  did 
execute  it  before  any  notice  was  given  of  this  rule  having 
been  granted.  The  defendant  ought  to  have  come  at 
once,  as  he  was  aware  that  the  Judge  had  ordered  im- 
mediate execution ;  and  it  is  too  late  to  grant  a  prohibition 

(a)  In  Michaelmas  Term,  1848. 
X  x  2 
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1848. 

J0NK8 

9. 
Owen. 


after  executioD  executed.  As  to  the  objection  which  was 
made  to  the  jurisdiction  of  the  Judge,  namely,  that  the 
case  does  not  come  within  the  122nd  section  of  the  SmaD 
Debts  Act  (a),  it  is  submitted,  that  that  section  applies  as 


(c)  Section  122.  "  That  when 
and  80  soon  as  the  tenn  and  in- 
terest of  the  tenant  of  any  house, 
land,  or  other  corporeal  here- 
ditament, where  the  value  of  the 
premises  or  the  rent  payable  in 
respect  of  such  tenancy  did  not 
exceed  the  sum  of  50/.  by  the 
year,  and  upon  which  no  fine 
shall  have  been  paid,  shall  have 
ended,  or  shall  have  been  duly 
determined  by  a  legal  notice  to 
quit,  and  such  tenant,  or  if  such 
tenant  do  not  actually  occupy  the 
premises,  or  occupy  only  a  part 
thereof,  any  person  by  whom  the 
same  or  any  part  thereof  shall  he 
then  actually  occupied,  shall  neg- 
lect or  refuse  to  quit  and  deliver 
up  possession  of  the  premises, 
or  of  such  part  thereof  respec* 
tively,  it  shall  be  lawful  for  the 
landlord  or  his  agent  to  enter  a 
plaint  in  the  County  Court  to  be 
holden  under  this  act,  and  there- 
upon a  summons  shall  issue  to 
the  person  so  neglecting  or  re- 
fusing ;  and  if  the  tenant  or  oc- 
cupier shall  not  thereupon  appear 
at  the  time  and  place  appointed, 
and  shew  cause  to  the  contrary, 
and  shall  still  neglect  or  refuse 
to  deliver  up  possession  of  the 
premises,  or  of  such  part  thereof 
of  which  he  is  then  in  possession, 
to  the  said  landlord  or  his  agent, 
it  shall  be  lawful  for  such  land- 
lord or  agent  to  give  to  the  Court 
proof  of  the  holding,  and  of  the 
end  or  other  determination  of  the 
tenancy,  with  the  time  or  manner 
thereof,  and,  where  the  title  of  the 


landlord  has  accmed  since  the 
letting  of  the  premises,  the  right 
by  which  he  claima  the  posses- 
sion ;  and  upon  proof  of  aerfiee 
of  the  summons,  and  of  the  neg- 
lect or  refusal  of  the  tenant  or 
occupier,  as  the  case  may  be,  it 
shall  be  lawful  for  the  Judge  to 
issue  a  warrant  under  the  seal  of 
the  Court  to  any  bailiff  of  the 
Court,  requiring  and  authoriang 
him,  within  a  period  to  be  therein 
named,  not  less  than  seven  or 
more  than  ten  clear  days,  from 
the  date  of  such  warrant,  to  give 
possession  of  the  premisea  to  audi 
landlord  or  agent ;  and  such  war- 
rant shall  be  a  sufficient  warrant 
to  the  said  bailiff  to  enter  upon 
the  premises,  with  such  asaistanti 
as  he  shall  deem  necessary,  and 
to  give  possession  accordingly: 
provided  always,  that  entry  upon 
any  such  warrant  shall  not  be 
made  on  a  Sunday,  Good  Friday, 
or  Christmas  Day,  or  at  any  time 
except  between  the  hours  of  nine 
in  the  morning  and  four  in  the 
afternoon :  provided  also,  that 
nothing  herein  contained  shall 
be  deemed  to  protect  any  person 
by  whom  any  such  warrant  shall 
be  sued  out  of  the  County  Court 
from  any  action  which  may  be 
brought  against  him  by  any  such 
tenant  or  occupier  for  or  in  re- 
spect of  such  entry  and  taking 
possession  where  anch  person 
had  not,  at  the  time  of  suing  out 
the  same  as  aforesaid,  lawful 
right  to  the  possession  of  the 
same  premises." 
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well  to  cases  where  a  constructive  relation  of  landlord  and  1848. 
tenant  exists,  as  to  those  where  there  is  the  immediate  and 
direct  relation  subsisting.  Here  the  defendant  became 
tenant  on  the  express  stipulation  that  he  should  pay  by 
way  of  rent  the  interest  due  on  the  mortgage.  The  true 
question  is,  whether,  under  all  the  circumstances  set  forth 
in  the  affidavit,  the  defendant  was  not  the  tenant  of  the 
plaintiff  in  construction  of  law.  If  so,  the  case  was  one 
over  which  the  Judge  had  jurisdiction  under  the  122nd 
section. 

Morgan  Lhyd^  in  support  of  the  rule.     The  application 
is  in  sufficient  time.     The  Judge  of  the  County  Court  was 
informed  that  a  prohibition  would  be  moved  for.     The 
defendant  could  not  come  sooner  than  he  did.     The  case 
was  heard  on  the  27th  of  May.     On  the  1st  uf  June  the 
affidavits  were  sworn,  and  the  rule  was  obtained  on  the 
5th,  and  the  warrant  was  not  executed  till  the  6tL     The 
authorities  shew  that  the  rule  that  prohibidon  will  not 
issue  after  sentence,  only  applies  to  those  cases  where 
nothing  remains  to  be  done;  In  re  Poe{a)\  Fitzh.  Nat 
Brev.  46  a;  Roberts  v.  Humby,  per  Alderton^  6.  (A);  2  Co. 
Inst  602,  tit  ''Art   Cler.''     The  Judge  of  the  County 
Court  in  this  case  had  no  jurisdiction.     The  statute  only 
applies  to  cases  where  there  is  an  actual  tenancy  between 
the  parties ;  and  it  is  not  enough  that  there  should  exist  a 
tenancy  by  construction  of  law.     The  express  words  of  the 
act  are,  *'  that  when  and  so  soon  as  the  term  and  interest  of 
the  tenant**  **  shall  have  ended,  or  shall  have  been  duly 
determined  by  a  legal  notice  to  quit."    It  must,  therefore, 
be  such  a  tenancy  as  is  determinable  at  a  time  certain,  or 
such  as  would  require  a  notice  to  quit.     Here  there  is 
nothing  to  shew  that  even  a  constructive  tenancy  existed. 
It  does  not  appear  to  whom  the  defendant  paid  the  interest 
of  the  mortgage,  but  it  would  seem  more  reasonable  to 

(a)  5  B.  &  Ad.  681 ;  S.  C.  2  N.  &  M.  636. 

(b)  3  M.  &  W.  120,  127 ;  S.  C.  6  Dowl.  82. 
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1848.        suppose  to  the  mortgagor,  as  it  does  not  appear  that  he 
Jones        knew  anything  about  the  mortgage*    [He  was  then  stopped 

Patteson,  J. — It  seems  to  me  that  the  present  case  was 
clearly  not  within  the  122nd  section,  for  that  manifestly 
contemplates  cases  where  the  ordinary  relation  of  Undlcxd 
and  tenant  exists.  [His  Lordship  here  read  the  section.] 
I  do  not  think  any  thing  can  be  clearer  than  that  the  act 
contemplates  the  ordinary  position  of  landlord  and  tenant, 
and  not  that  existing  between  mortgagor  and  mortgagee; 
and  I  do  not  find  anything  in  the  affidavits  to  shew  that 
any  such  relation  existed  in  the  present  case  between  the 
parties.  I  therefore  think  that  the  County  Court  Judge 
had  no  jurisdiction  to  try  this  case,  and  that  as  fiw  as 
the  right  is  concerned,  the  defendant  is  entitled  to  a 
prohibition. 

It  is  said,  however,  that  the  defendant  is  too  late  in 
making  this  application.  But  it  appears  that  the  case  was 
only  heard  before  the  Judge  of  the  County  Court  on  the 
27th  of  May,  the  affidavits  were  sworn  on  the  1st  of  June, 
and  the  rule  obtained  on  the  5th,  before  the  warrant  of 
possession  was  executed,  although  the  bailiff  had  no  notice 
of  the  rule  till  the  7  th  of  June,  the  day  following  the  exe- 
cution. I  think  that  the  defendant  came  as  soon  as  he 
reasonably  could.  It  is  said  that  the  attorney  for  the 
defendant  did  not  object  to  the  jurisdiction,  but  that  is  not 
admitted  on  the  other  side.  At  all  events,  there  was  a 
total  want  of  jurisdiction,  which  no  assent  could  cure. 
The  rule  must  therefore  be  absolute. 

Rule  absolute  (a). 

(a)  M.  Lloyd  afterwards  asked  to  tution ;  the  officer  having  declined 
have  the  rule  absolute  drawn  up,  to  do  so,  as  it  was  not  a  term  in 
with  n  clause  commanding  resti-      the  rule  nisi :  which  was  granted. 
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1849. 

In  re  two  Plaints  or  Actions  in  the  Countj  Court  of 

Hertfordbhire. 
Between  Robert  Ellis,  Plaintiff, 

and 
Charles  Peachet,  Defendant  (a). 

A  RULE  had  been  obtained  in  Michaelmas  Term,  1848,  The  Judge 
calling  upon  the  Judge  of  the  County  Court  of  Hertford-  Court  hw^L 
shire,  and  the  plaintiff  in  the  above  action,  to  shew  cause  jurisdiction, 

under  the 

why  a  writ  of  prohibition  should  not  issue  to  prohibit  the  r22nd  section 

said  Judge,  the  high  bailiff,  and  other  officers  of  the  said  Courts*  aS!^o 

Court,   from  further  proceeding  in  a  plaint  or  action  in  iw^e  a  warrant 

the  siud  Court,  between  Robert  Ellis,  plaintiff,  and  Charles  of  the  Court, 

Peachey,  defendant,  for  the  recovery  of  possession  of  a  session  of 

piece  of  land  at  Duxford,  in  the  county  of  Cambridge,  J^'^^^^^^'l^^j^ 

and  the  execution  of  a  certain  order  made  therein,  the  his  district; 

and  a  writ  of 

20th  of  November,  1848;  also  from  further  proceeding  in  prohihition 

another  plaint  or  action  between   the  same   parties,  for  ^^  g^^/if 

recovery  of  a  messuage  and  piece  of  garden  ground  at  the  mere  issu- 

Duxford  aforesaid,  and  the  execution  of  a  certain  order  monsinsuch 

a  case  is  a 

made  therein,  dated  the  20th  of  November,  1848.  ground  for  a 

The  affidavit  of  the  defendant,  on  which  this  rule  was  Fo^^i^ition? 
obtained,  shewed,  that  on  the  7th  of  November,  1848,  he 
had  been  served  with  five  summonses  out  of  the  County 
Court  of  Hertfordshire,  two  of  which  were  for  the  delivery 
up  of  possession  of  certfdn  lands  and  premises,  situate  at 
Duxford,  in  the  county  of  Cambridge.  That  he  instructed 
his  attorney  to  attend  on  the  20th  of  November,  at  the 
County  Court,  on  which  day  the  summonses  were  return- 
able; who  did  accordingly  attend  there.  That  on  the 
21st  of  November,  he  was  served  with  four  orders,  two 
of  which  were  judgments  for  the  recovery  of  the  said  lands 
and  premises.  That  Duxford,  in  the  county  of  Cambridge, 
is  vrithin  the  jurisdiction  of  the  County  Court  of  Essex, 
and  not  within  the  County  Court  of  Hertfordshire. 

(a)  This  case  was  argued  in  Hilary  Term,  1849,  and  judgment  was 
given  in  the  following  Vacation. 
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1849. 


Naylor  shewed  cause  (a).  The  question  is,  whether  the 
Judge  of  1^  County  Court  has  jurisdiction  to  entertain  a 
plaint  under  the  122nd  section  (A)  of  the  County  Courts* 


(a)  Id  Hilary  Term,  1849. 

{b)  9  &  10  Vict,  c  95,  8.  122. 
"  That  when  and  so  soon  as  the 
term  and  interest  of  the  tenant  of 
any  house^  Umd,  or  other  corpo- 
real hereditament,  where  the  value 
of  the  premises  or  the  rent  pay- 
able in  respect  of  such  tenancy 
did  not  exceed  the  sum  of  fifty 
pounds  by  the  year,  and  upon 
which  no  fine  shall  have  been 
paid,  shall  have  ended,  or  shall 
have  been  duly  determined  by  a 
legal  notice  to  quit,  and  such 
tenant,  or  if  snch  tenant  do  not 
actually  occupy  the  premises,  or 
occupy  only  a  part  thereof,  any 
person  by  whom  the  same  or  any 
part  thereof  shall  be  then  actually 
occupied,  shall  neglect  or  refiise 
to  quit  and  deliver  up  possession 
of  the  premises,  or  of  such  part 
thereof  respectively,  it  shall  be 
lawful  for  the  landlord  or  bis 
agent  to  enter  a  plaint  in  the 
County  Court  to  be  holden  under 
this  act,  and  thereupon  a  sum- 
raons  shall  issue  to  the  person 
so  neglecting  or  refusing ;  and  if 
the  tenant  or  occupier  shall  not 
thereupon  appear  at  the  time  and 
place  appointed,  and  shew  cause 
to  the  contrary,  and  shall  still 
neglect  or  refuse  to  deliver  up 
possession  of  the  premises,  or  of 
such  part  thereof  of  which  he  is 
then  in  possession,  to  the  said 
landlord  or  his  agent,  it  shall  be 
lawful  for  such  landlord  or  agent 
to  give  to  the  Court  proof  of  the 
holding,  and  of  the  end  or  other 
determination  of  the  tenancy, 
with  the  time  or  manner  thereof, 


and,  where  the  title  of  the  landlord 
has  accrued  since  the  letting  of 
the  premises,  the  right  hy  which 
he  claims  the  poasemoD  i  and 
upon  proof  of  service  of  the  aom- 
mons,  and  of  the  neglect  or  refusal 
of  the  tenant  or  occupier,  as  the 
case  may  be,  it  shall  he  lawftd 
for  the  Judge  to  issue  a  warrant 
under  the  seal  of  the  Court  to 
any  bailiff  of  the  Court,  requiring 
and  authorising  him,  within  a 
period  to  be  theron  named,  not 
less  than  seven  or  more  than  ten 
clear  days,  from  the  date  of  such 
warrant,  to  give  possession  of 
the  premises  to  such  landlord  or 
agent ;  and  such  warrant  shall  be 
a  sufficient  warrant  to  the  stid 
bailiff  to  enter  upon  the  premises 
with  such  assistants  as  he  shaO 
deem  necessary,  and  to  give  pos- 
session accordingly  :  provided 
always,  that  entry  upon  any  such 
warrant  shall  not  be  made  on  a 
Sunday,  Good  Friday,  or  Christ- 
mas Day,  or  at  any  time  except 
between  the  hours  of  nine  in  the 
morning  and  four  in  the  after- 
noon :  provided  also,  that  nothing 
herein  contained  shall  be  deemed 
to  protect  any  person  by  whom 
any  such  warrant  shall  be  sued 
out  of  the  County  Court  from 
any  action  which  may  be  brought 
against  him  by  any  such  tenant 
or  occupier  for  or  in  respect  of 
such  entry  and  taking  possession, 
where  such  person  had  not,  at  the 
time  of  suing  out  the  same  as 
aforesaid,  lawful  right  to  the  pos- 
session of  the  same  premises." 


9, 

Peachey. 
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Act,  8  &  9  Vict  c.  95,  (which  authorizes  him  to  order  1849. 
possession  to  be  given  of  small  tenements),  where  the  Elus 
tenement  in  question  is  not  situated  within  the  jurisdiction 
of  the  County  Court,  but  the  tenant  resides  within  it;  and 
it  is  submitted  that  he  has  jurisdiction.  The  jurisdiction  of 
the  County  Court  attaches  not  where  the  cause  of  action 
arises,  but  where  the  defendant  is  resident;  Winsor  v. 
Dunford  (a).  The  58th  section  defines  the  general  juris- 
diction of  the  Court,  which  is  limited  to  personal  actions. 
The  119th  and  122nd  sections  extend  it  to  plaints  in 
replevin,  and  to  plaints  for  the  recovery  of  small  tenements 
in  certain  cases.  With  regard  to  actions  of  replevin,  the 
120th  section  says,  that  ^*  the  plaint  shall  be  entered  in  the 
Court  holden  under  this  act  for  the  dbtrict  wherein  the 
distress  was  taken."  But  there  is  nothing  in  the  122nd 
section,  or  any  other  section,  which  limits  the  recovery  to 
tenements  situated  within  the  jurisdiction  of  the  County 
Court  On  the  contrary,  the  words  are  quite  general;  and 
by  the  123rd  section  the  summons  *'  may  be  served  either 
personally  or  by  leaving  the  same  with  some  person  being 
in,  and  apparently  residing  at  the  place  of  abode  of  the 
person  or  persons  so  holding  over  as  aforesaid  f  obviously 
contemplating  the  residence  of  the  tenant  within  the  juris- 
diction, as  being  the  principal  iact  giving  authority  to 
adjudicate.  If  a  contrary  construction  were  to  be  put  upon 
the  122nd  section,  it  might  render  almost  nugatory  the 
remedy  intended  by  the  Legislature ;  for  it  would  be  neces- 
sary in  order  to  give  jiuisdiction  that  both  the  tenant  should 
reside,  and  the  tenement,  of  which  possession  is  sought 
to  be  recovered,  be  situate,  within  the  jurisdiction.  The 
60th  section  shews,  that  a  plaint  may  be  levied  within  the 
district  within  which  the  defendant  dwells,  although  the 
cause  of  action  does  not  arise  within  it;  and  section  61 
shews,  *^  that  any  summons  or  other  process"  of  the  district 
Court  may  be  served  by  the  bailiff  of  any  other  Court 

Lush  in  support  of  the  rule.     It  is  submitted  that  a  con- 
(a)  Q.  B.  Trinity  Term,  1848,  cited  from  18  Law  Joar.  Q.  B.  14. 
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1849.       trary  construction  of  the  act  of  Parliament  is  the  true  one; 

Ellis       ^"^  ^^  ^^^  intention  of  the  Le^Iature  was  to  conBne  the 

_    ^'  lurisdiction  to  the  district  within  which  the  tenement  is 

PeACHSY.      •^ .  .,1.1. 

situated,  whether  the  defendant  resides  also  within  it  or  not. 
With  regard  to  actions  of  replevin,  it  was  necessary  by  the 
120th  section  to  limit  them  to  the  district  within  which  the 
dbtress  was  taken ;  otherwise  it  might  have  been  doubted 
whether  they  could  not  have  been  brought  in  any  County 
Court  in  the  kingdom.  But  the  subject-matter  of  a 
plaint  under  the  122nd  section,  points  to  a  local  juris- 
diction. The  words  are,  ^^  it  shall  be  lawful  for  the 
Judge  to  issue  a  warrant  under  the  seal  of  the  Court 
to  any  bailiff  of  the  Court''  The  61st  section  applies 
only  to  service  of  process,  such  as  summonses,  subpoenas, 
summonses  on  judgments,  &c. ;  and  not  to  executmg 
warrants  of  execution.  The  104th  section  applies  to  the 
latter  case,  but  is  limited  to  execution  against  the  goods 
and  chattels  or  person  of  a  party,  and  not  to  an  order 
for  delivery  up  of  possession  under  the  122ud  section. 
There  is  no  direction  respecting  the  execution  of  such  ao 
order  out  of  the  jurisdiction  of  the  County  Court  which 
grants  it;  and  it  is  submitted,  that  in  the  absence  of  any 
power  to  that  effect  being  given  by  the  statute,  no  such 
power  can  exist  It  therefore  follows,  that  the  judgment 
could  not  be  enforced,  and  no  effective  execution  could  be 
had  upon  it  The  case  of  Winsor  v.  Dunford  (a),  which 
has  been  cited,  has  no  reference  to  the  present  case,  as  that 
was  a  personal  action. 

Cur.  adv.  vult 

£rle,  J,  (b) — Upon  a  motion  for  a  prohibition,  it  ap- 
peared that  the  defendant  resided  within  the  jurisdiction  of 
the  Hertford  County  Court ;  but  that  the  tenement,  of  which 
possession  was  sought,  was  situate  out  of  that  jurisdiction : 
and  that  a  judgment  had  been  given  for  a  warrant  to  the 

(fl)  Q.  B.,  Trinity  Term,  1848,      Term,  1849.    The  judgment  was 
cited  from  18  Law  Jour.  Q.  B.  14.      delivered   by   Wightman^  J.,   for 
{b)  In  the  Vacation  after  Hilary      Erie,  J. 


V. 

Peachky. 
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bailiff  of  the  Court  to  deliver  possession.  As  the  bailiff  has 
no  power  to  execute  this  warrant  out  of  his  own  district,  I 
am  of  opinion  that  the  rule  for  a  prohibition  must  be  made 
absolute. 

The  122nd  section  authorizes  the  Judge  to  issue  a 
warrant  '^  to  any  bailiff  of  the  Court"  to  give  possession. 

A  warrant  under  this  section  would  have  no  force  beyond 
the  district  of  the  Court  With  respect  to  warrants  against 
the  goods  or  the  person,  there  is  a  power,  by  secdon  104, 
to  transmit  them  to  the  high  bailifis  of  other  Courts ;  but  no 
such  power  is  given  with  respect  to  v^arrants  for  possession 
of  tenements. 

It  is  not  necessary  to  decide  that  the  issuing  of  a  summons 
ought  to  be  prohibited ;  but  it  is  clear,  that  it  is  almost  useless 
to  proceed  to  judgment,  in  a  district,  where  effective  exe- 
cution of  such  judgment  cannot  be  had. 

Rule  absolute. 


Ex  parte  Payne  (a). 

A  RULE  had  been  obtained  in  Michaelmas  Term,  1848,  On  rule  for  a 
calling  upon  the  Judge  of  the  County  Court  of  Bucking-  the  Judge  of  a 
hamshire,  holden  at  Chesham,  to  shew  cause  why  a  writ  of  tohSffapliSot 
mandamus  should  not  issue,  directed  to  him,  commanding  trouffhtbya 

member  of  a 

him  to  hear   the  plaint   of  Phillip   Payne  against  John  building  so- 
Garrett,  the  public  officer  of  the  Chesham  Building  Society,  the  6  &  7  ° 
to  recover  from  the  said  society  the  amount  due  to  the  ^^i^^^' 
said  Phillip  Payne  from  the  said  society;  upon  notice  of  ^cerofthat 
this  rule,  to  be  given  to  the  said  Judge  and  to  the  said  25th  rule  of 
John  Garrett  in  the  meantime.  direct  a 

reference  of 

(a)  This  case  was  arsued  in  Hilary  Term,  1849,  and  judirment  was  ■^^  disputes  to 
--„.,,      ^  two  justices  of 

given  in  the  following  Vacation.  ^^  newce 

pursuant  to 
the  statute  10  Geo.  4,  c.  56,  s.  27,  which  is  incorporated  in  the  first  mentioned  statute:  Held, 
that  the  right  to  bring  an  action  was  taken  away;  and  that  the  9  &  10  Vict,  c  95,  s.  58, 
did  not  operate  to  revive  a  power  of  bringing  actions  in  the  County  Courts,  which  had  been 
taken  away  from  all  Courts  generally. 
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1849.  The  affidavit  upon  which  the  rule  was  obtmned  was 

^^^'C^  made  by  the  attorney  of  Phillip  Payne,  and  stated,  that  as 
Payne.  guch  attorney  he  had,  in  the  month  of  September,  1848, 
entered  a  plaint  in  the  County  Court  of  Buckinghamshire, 
holden  at  Chesham,  at  the  suit  of  the  said  Phillip  Payne 
against  John  Garrett,  the  public  officer  of  the  Chesham 
Building  Society,  to  recover  from  the  said  society  the 
amount  due  to  the  said  Phillip  Payne  upon  two  shares  in 
the  said  society,  subscribed  for  by  him  and  withdrawn 
according  to  the  rules  of  the  said  society ;  and  that  the 
smd  amoimt  was  less  than  20L  That  the  only  question  in 
dispute  was  the  true  construction  of  the  rules  of  the  siud 
society.  That  the  defendant  was  then  dwelling,  and  the 
cause  of  action  arose,  within  the  district  over  which  the 
said  Court  had  and  still  has  jurisdiction.  That  the  title  to 
any  corporeal  or  incorporeal  hereditaments,  or  to  any  toll, 
fidr,  market,  or  franchise,  was  not  involved  in  the  question ; 
nor  was  the  validity  of  any  demise,  bequest,  or  limitation 
under  any  will  or  settlement  disputed,  or  to  be  disputed; 
nor  was  it  for  any  malicious  prosecution,  or  for  any  libel, 
or  slander,  or  criminal  conversation,  or  seduction,  or  breach 
of  promise  of  marriage ;  nor  was  it  an  action  of  ejectment 
That  a  summons  was  issued  upon  the  said  plaint  to  the 
defendant,  to  appear  at  the  said  Court  on  the  20th  day  of 
October  then  next.  That  this  deponent  appeared  at  the 
said  Court  on  the  siud  20th  day  of  October  for  the  said 
plaintiff,  and  upon  the  cause  being  called  on,  the  defendant 
appeared  by  his  attorney,  and  took  a  preliminary  objection 
to  the  jurisdiction  of  the  said  CourL  That  the  Judge, 
who  then  presided  at  the  said  Court,  decided,  that  the 
matter  in  difference  between  the  parties  must  be  heard  and 
decided  by  the  Registrar  of  Friendly  Societies,  pursuant  to 
the  act  of  Parliament,  9  &  10  Vict  c  27,  s.  15;  and  a 
judgment  of  nonsuit  was  thereupon  entered  by  the  clerk 
on  the  records  of  the  Court  That  this  deponent  applied 
to  the  Registrar  of  Friendly  Societies  for  a  summon^  and 
the  application  was  refused  upon  the  ground  of  want  of 
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jurisdiction.     That  this  deponent,  thereupon,  served  the        1849. 
defendant  and  the  clerk  of  the  said  County  Court  with      ETparte 
notice,  that  at  the  next  Court,  to  be  holden  on  the  14th       Paynb. 
day   of  November,  he    should   apply  for  a  rehearing; 
which   notice   was  served  seven   clear  days  before    the 
time  of  holding  the  said  Court     That  upon  the  said  14th 
day  of  November,  at  the  said  Court  then  holden,  this 
deponent,  as  such  attorney  as  aforesaid,  applied   to  the 
Judge  of  the  said  Court  for  a  rehearing  of  the  said  plaint. 
That  the  said  defendant  thereupon  raised  the  same  objec- 
tion to  the  jurisdiction  of  the  said  Court.     And  the  Judge 
then    presiding    decided,  that   the  matter    in  difference 
between  the  parties  must  be  referred  to  justices  of  the 
peace,  and  refused  the  application. 

By  the  25th  rule  of  the  society  it  was  directed,  <<  that  all 
disputes  be  referred  to  two  of  her  Majesty's  justices  of  the 
peace,  pursuant  to  10  Gea  4,  c.  56,  s.  27." 

Sanders  shewed  cause  (a).  The  County  Court  had 
no  jurisdiction  in  this  case.  It  is  conceded  that  parties 
cannot  by  any  private  agreement  oust  the  ordinary  juris- 
diction  of  the  tribunals  of  the  country ;  JlurmpMn  v.  Char" 
nock  (i);  but  here  there  is  a  statutable  ouster  of  the 
jurisdiction*  This  is  a  benefit  building  society  within  the 
6  &  7  Wm.  4,  c.  32,  and  section  4  of  that  statute  enacts, 
that  the  provisions  of  the  10  Gea  4,  c.  56,  ^'  so  fiu*  as  the 
same,  or  any  part  thereof,  may  be  applicable  to  the  purpose 
of  any  benefit  building  society,"  ^^  shall  extend  and  apply  to 
such  benefit  building  society,  and  the  rules  thereof  in  such 
and  the  same  manner  as  if  the  provisions  of  the  said  acts 
had  been  herein  expressly  re-enacted"  By  the  10  Geo.  4, 
c.  56,  s.  27,  it  is  enacted,  that  provision  shall  be  made  by 
the  rules  of  every  society  within  the  act,  directing  how 

(a)  In  Hilary  Term,  1849.  v.  B$ghy,  6  Ves.  Jan.  815;  Barl 

(6)  8  T.  R.  139;  S.  P.  Mitchell  qfMacbonmffh  v.  Bower,  7  Beav. 
V.  Harris,  8  Ves.  Jan.  129 ;  Street      127* 
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1849.  disputes  shall  be  settled  between  the  society  and  any  of  its 
Expirte  individual  members,  whether  by  reference  to  justices,  or  to 
Payne.  arbitrators;  and  that  an  award  made  in  porsuaoce  thereof 
'<  shall  be  binding  and  conclusive  on  all  parties,  and  shall  be 
final  to  all  intents  and  purposes,  without  appeal,  or  being 
subject  to  the  control  of  one  or  more  justices  of  the  peace, 
and  shall  not  be  removed  or  removable  into  any  Court  of 
law,  or  restrained  or  restrainable  by  the  injunction  of  any 
Court  of  equity.'^  By  section  28,  reference  is  to  be  made 
to  justices,  if  so  directed  by  the  rules  of  the  socie^; 
and  by  section  29,  '^  every  sentence,  order,  and  adjudication 
of  any  justices  under  this  act  shall  be  final  and  conclusive, 
to  all  intents  and  purposes,  and  shall  not  be  subject  to 
appeal,  and  shall  not  be  removed  or  removable  into  any 
Court  of  law,  or  restrained  or  restrainable  by  the  injunction 
of  any  Court  of  equity,  and  that  no  suspension,  advocation, 
or  reduction,  shall  be  competent"  By  the  26th  rule  of  thk 
society,  it  appears,  that  all  disputes  are  to  be  referred  for 
decision  to  justices  of  the  peace.  In  Crisp  v.  Bunbiury  {a)y 
the  same  question  arose  upon  a  similar  section  in  the 
Savings'  Banks  Act,  9  Geo.  4,  c.  92,  s.  45,  which  directed 
disputes  arising  between  the  savings*  banks  and  any  of  its 
members,  to  be  referred  to  two  arbitrators,  and  in  case  of 
their  not  agreeing,  to  a  barrister;  and  enacted,  that  ^*  what- 
soever award,  order,  or  determination  shall  be  made  by  the 
said  arbitrators,  or  by  the  said  barrister,  shall  be  binding 
and  conclusive  on  all  parties,  and  shall  be  final  to  all  intents 
and  purposes,  without  any  appeal:"  and  it  was  held  that 
that  section  ousted  the  jurisdiction  of  the  ordinary  tribunals 
in  cases  of  disputes  between  a  savings*  banks  and  its 
depositors,  and  that  the  only  remedy  was  by  reference  as 
pointed  out  by  that  section.  By  the  25  Geo.  3,  c.  51, 
penalties  of  502.  and  of  \0L  were  created,  and  it  was 
enacted,  that  the  former  should  be  sued  for  in  any  of  the 

(a)  8  Bing.  394  ;  S.  C.  1  M.  &  Scott,  646. 
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Courts  at  Westminster,  and  that  justices  of  the  peace  might        1849. 
hear  and  determine  the  latter;  and  it  was  held,  the  juris-      ex  parte 
diction  of  the  superior  Courts  as  to  the  10/.  penalties  was       Paynk. 
ousted ;  Gates  v.  Kmght  (a).     The  late  case  of  CutbiU  v. 
Kingdom  {h\  in  the  Court  of  Exchequer,  which  at  first 
sight  might  appear  to  be  an  authority  the  other  way,  is  in 
truth  not  so ;  because  the  decision  there  that  the  remedy 
in  the  superior  Court  was  not  affected  by  the  arbitration 
clause,  was  on  the  ground  that  the  subject-^matter  of  the 
dispute  was  not  included  in  the  terms  of  the  arbitration 
clause. 

Smythies,  in  support  of  the  rule.  The  cases  of  Thompson 
V.  Chamock  (c),  and  Earl  of  Mexborougk  ▼•  Bower  (J),  are 
authorities  that  an  arbitration  clause,  like  the  one  in  the 
present  case,  will  not  oust  the  jurisdiction  of  the  ordinary 
tribunals.  Then,  is  the  jurisdiction  taken  away  by  statute? 
If  so,  it  must  be  either  by  express  words  or  necessary 
implication.  The  words  used  give  an  option  only  of  going 
before  arbitrators  or  justices,  and  if  the  party  chooses  to  do 
so,  no  doubt  their  decision  is  to  be  final,  and  cannot  after- 
wards be  questioned.  Where  the  Legislature  intended  to 
exclude  any  other  remedy  than  that  pointed  out  by  the 
statute,  they  have  used  express  and  distinct  language  to 
that  effect  Thus,  in  the  late  Friendly  Societies  Act^ 
9  &  10  Vict.  c.  27>  s.  15,  it  is  provided,  that  disputes  may 
be  referred  in  writing  to  the  registrar  of  friendly  societies, 
''and  where  the  value  of  such  subject-matter  in  dispute  does 
not  exceed  202.,  every  such  dispute  shall  be  so  referredy^  &c 
By  section  22  of  that  statute  it  is  enacted,  ''that  this  act 
shall  be  construed  with  and  as  part  of  the  10  Geo.  4^ 
c.  56,  and  the  4  &  5  Wm.  4,  c.  40.  But  section  15  above 
alluded  to,  applies  only  to  disputes  between  "the  trustees 
and  managers  of  any  friendly  society ^  and  any  member  or 


(a)  3  T.  R.  442.  (c)  8  T.  R.  139. 

(6)  1  Exch.  494.  ((0  7  Beav.  187. 


684  CASES  ON   POINTS  OF   PRACTICE,   Q.    B. 

1849.  oflker  thereof,**  and  cannot  apply  to  the  present  case.  The 
^PjCJT^  main  question  is,  whether  the  recent  County  Courts*  Act, 
Payne.  9  &  10  Vict  c.  95,  does  not  extend  the  benefit  of  its 
provisions  to  cases  like  the  present.  The  words  of  the 
58th  section,  which  define  the  jurisdiction  of  the  Court, 
are  large  enough  to  embrace  the  present  case,  and  it  does 
not  come  within  any  of  the  exceptions  named.  In  Criaf 
V.  Bwdmry  (a),  which  has  been  cited,  the  words  of  the 
45th  section  of  the  9  Geo.  4,  c.  92,  under  which  the  case 
arose,  were  that  the  disputes  ^^  shall  be  referred,"  which  is 
not  permissive  but  compulsory.  In  dates  v.  Knight  {h\ 
the  proceeding  was  to  recover  penalties  created  by  the  act, 
which  gave  a  power  to  the  justices,  but  not  to  the  Court, 
of  mitigating  the  penalty;  and  the  defendant  was  thus 
deprived  of  the  advantage  intended  to  be  secured  to  him 
by  the  act 

Cvr.  adv.  vuU. 

Erle,  J.  (c)— Upon  a  rule  for  a  mandamus  to  the  Judge 
of  the  County  Court  to  proceed  with  this  action,  which  was 
brought  by  a  member  of  a  building  society  within  the 
provisions  of  the  6  &  7  Wm.  4,  c.  32,  against  an  oflBcer  of 
that  society,  it  was  contended,  that  by  section  4  of  that 
statute,  incorporating  the  provisions  of  the  10  Geo.  4,  c.  56, 
sa  27,  28,  and  29;  and  by  the  25th  rule  of  thb  society 
directing  a  reference  of  all  disputes  to  justices  of  the  peace; 
the  right  to  bring  this  action  was  taken  away :  and  I  am  of 
opinion  that  this  is  so. 

By  those  sections,  provision  is  directed  to  be  made  by 
the  rules,  specifying  whether  disputes  shall  be  referred  to 
justices  or  to  arbitrators;  and  the  decision  upon  such 
reference,  is  made  final. 

These  sections  and  this  rule,  providing  for  a  cheap, 
simple,  and  speedy  decision,  oust  the  jurisdiction  of  the 

(a)  8  Bing.  394;  S.  C.  1  M.  (c)  The  judgment  was  deliyered 
&  Scott,  646.  in    Hilary   Vacation.    1849.    by 

(b)  3  T.  R.  442.  Wightman,  J.,  for  Brie,  J. 
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ordinary  tribunals;    Crisp  v.   Bunbury  ;    Timms  v.  W7/-        1849. 
Kams  (a>  B^  p^ 

In  Cutbill  V.  Kingdom  (ft),  the  action  was  held  maintain-       Payne. 
able,  becaose  the  rule  there  relating  to  reference,  did  not 
comprise  the  matter  of  that  action  ;  but,  by  the  exception, 
the  rule  was  recognised. 

The  9  &  10  Vict  c.  95,  s.  58,  does  not  operate  to  take 
away  the  effect  of  these  statutes  from  County  Courts,  of 
revive  a  power  of  bringing  actions  there,  which  had  been 
taken  away  from  all  Courts  generally. 

The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 

(a)  3  Q.  B.  413.  (h)  1  Exch.  494. 


In  re  the  Arbitration  between 
The  London  and  North  Westebn  Railway  Company, 

and 
Jambs  B.  Quick  (a). 

A  RULE  had  been  obtained  in  Trinity  Term,  1848,  OnatubmU. 
calling  upon  the  London  and  North  Western  Railway  ^qq  ^et 
Company  to  shew  cause  why  they  should  not  pay  to  James  ^  ^""^^ow 
B.  Quick,  the  party  named  in  the  certificate  and  award  solidation 
made  herein,  the  sum  of  32/1  2s.  Ad.,  his  Costs  of  the  arbi-  vict.  c.  18, 
tration  and  his  costs  incidental  thereto,  pursuant  to  the  |-,<^imp(^' 
certificate  and  award  made  herein  between  the  parties ;  ^^""^^ 
and  why  they  should  not  pay  the  costs  of  this  application,  ascertaining 

,  J  /  X.  •      ^/  whether  the 

to  be  taxed  by  one  of  the  Masters.  right  of  the 

claimant  to 

costs  under 

(a)  This  case,  in  which  judgment  was  giVen  in  the  Vacation  after  that  section 

Hilary  Term,  1849.  is  here  inserted,  on  account  of  its  importance.        arises;  and  if 

It  docs,  of 
settling  their 

amoont  in  his  award ;  and  he  cannot,  hy  a  suhteqnent  certificate,  entitle  the  claimant  to  obtain 

payment  of  them. 

VOL.  V.  Y  Y  D.   &   L. 
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1849.  It  appeared  that  Mr.  James  6.  Quick,  having  a  leasehold 

i^y^'^^    interest  in  certain  premises  on  the  line  of  the  London  and 
aDd  North    North  Western  Railway,  and  claiming  compensation  in 
Railway  Co.  respect  of  the  damage  done   to  the  said   premises,  by 
Quick.       heightening  the  roadway  leading  past  the  premises  across  a 
bridge  over  the  railway,  had,  on  the  17th  of  December, 
1847,  given  the  company  notice,  under  the  Lands'  Clauses 
Consolidation  Act,  that  he  claimed  a  sum   of  6201  fcr 
the  damage  arising  therefrom,  and  that  he  deured  to  have 
the   claim  settled  by  arbitration.     That  on  the   13th  of 
January,  1848,  he  nominated  an  arbitrator  on  his  behalf; 
and  on  the  27th  of  January,  the  railway  company  nomi- 
nated an  arbitrator  on  their  behalf     That  in  their  appoint- 
ment, they  recited  the  claim  of  Quick  and  his  notice  of 
appointment  of  an  arbitrator,  and  proceeded  thus:  ^Now 
the  said  London  and  North  Western  Rulway  Company, 
denying  and  protesting  against  such  claim  and  eyery  part 
thereof  and  so  far  only  as  they  are  bound  and  required  by 
any  act  of  Parliament  so  to  do,  do  hereby  appoint  James 
White  Higgins,  of,"  &c.,  ''for  them  and  on  their  behalf  to 
arbitrate  upon  such  claim  of  the  said  James  Brannan  Quick, 
so  far  only  as  the  same  is  bound  and  required  to  be  settled 
by  arbitration,  by  or  under  any  statute  or  statutes  in  that 
behalf,  but  no  further  or  otherwise."    That  on  the  8th  of 
February,  1848,  the  arbitrators  having  neglected  to  appoint 
an  umpire.  Quick  made  an  application  to  the  commissioners 
of  railways,  under  the  Lands'  Clauses  Consolidation  Act, 
to  appoint  an   umpire   to   decide    upon    the   matters  in 
difference.     That  on  the  19th  of  February,  the  commis- 
sioners of  railways  appointed  a  gentleman  of  the  name  of 
Powell  as  umpire.     That  on  the  8th  of  April,  he  made  his 
umpirage,   which,   after  reciting   the   company's  act,  (by 
which  they  were  bound  to  make  and  keep  up  a  good  and 
substantial  carriage  road  over  the  bridge),  and  the  clum 
and  the  appointment  of  an  arbitrator  by  Quick,  and  the 
appointment  of  an  arbitrator  by  the  railway  company,  and 
the  appointment  of  the  umpire  by  the  railway  commissioners, 
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proceeded  thus:  **Now  know  ye,  and  these  presents  wit-        1849* 
ness  that  I,  the  said  George  Powell,  as  such  umpire  duly       London 
appointed   as  aforesaid,   having    taken   upon   myself  the    ««jdNoETtt 

wT  E8T£RN 

charge  of  making  this  award,  and  having  before  taking  into  Railway  Co. 
consideration  any  of  the  matters  to  me  referred,  duly  made  Quick. 
and  subscribed  the  declaration  hereunto  annexed,  and 
having  been  attended  by  the  respective  parties  interested 
in  the  premises,  and  their  agents  and  witnesses,  and  having 
also  viewed  the  said  premises,  and  having  fully  heard  and 
maturely  considered  the  allegations  and  evidence  made 
and  produced  before  me  in  respect  to  the  matters  to  me 
referred;  do  award,  decide,  and  determine,  that  the  said 
company  shall  pay  to  the  said  James  Brannan  Quick,  his 
executors  or  assigns,  the  sum  of  51/.  10«.,  as  and  for  full 
compensation  for  all  damage  and  detriment  sustained  by  him, 
the  said  James  Brannan  Quick,  in  respect  of  the  said  matters 
so  referred  to  me,  or  by  the  exercise  by  the  said  company 
of  the  powers  contained  in  the  said  acts,  or  either  of  them. 
And  I  do  hereby  settle  the  costs  of  and  incident  to  my 
umpirage  and  award,  including  the  costs  of  the  said  James 
Lockyer,  the  arbitrator  appointed  for  and  on  behalf  of  the 
said  James  Brannan  Quick,  at  the  sum  of  36/.  135. 6d.;  which 
said  sum  is  to  be  paid  according  to  the  provisions  contained 
in  the  ^  Lands'  Clauses  Consolidation  Act>  1 845.'  As  witness," 
&C.  "  Signed,"  &c.  There  was  attached  to  the  award  the 
declaration  required  to  be  made  by  the  arbitrator  by  the  33rd 
section.  The  railway  company  paid  the  sum  of  Z6L  ISs.  6d. 
on  the  following  day.  On  the  11th  of  May,  they  were 
served  with  an  appointment  to  attend  before  the  umpire  on 
the  13th  of  the  same  month,  to  settle  the  amount  of  the 
costs  of  Quick ;  but  they  refused  to  attend,  and  gave  notice 
to  the  umpire,  protesting  against  his  taking  any  further 
steps  in  the  matter.  On  the  day  named,  the  umpire 
proceeded  to  settle  the  costs  incurred  by  Quick,  no  one 
attending  on  behalf  of  the  railway  company,  and  gave  a 
certificate  in  the  following  form :  "  In  the  matter  of  James 
Brannan  Quick  and  the  London  and  North  Western  Rail- 

Y  y  2 
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1849.       way  Company.     I  hereby  certify  that  I  have  settled  the 

London      costs  of  the  above  claimant  of  this  arbitration  and  incident 

^^EM     ^^^^^^*  *^  ^^®  s"™  ®f  ^2£  28.  4d.    George  PowelL    13th  of 

Railway  Ck).  May,  1848."    The  company  paid   the  sum  of  51L  10*., 

Quick.       awarded  as  compensation,  but  refused  to  pay  the  32L  2s.  Ad. 

mentioned  in  the  certificate. 

The  appointment  of  arbitrator  by  the  railway  company, 
the  appointment  of  arbitrator  by  Quick,  and  the  appoint- 
ment of  umpire  by  the  railway  commissioners,  were  made 
a  rule  of  Court,  upon  affidavits  verifying  the  due  execution 
of  each;  and  the  present  rule  was  drawn  up  upon  reading 
that  rule,  and  upon  affidavits  shewing  the  due  execadon  of 
the  award,  and  verifying  a  copy  annexed,  (the  original 
award  being  in  the  hands  of  the  solicitors  of  the  railway 
company),  and  shewing  the  due  execution  of  the  certificate 
for  costs,  which  was  annexed,  and  verifying  the  signature 
thereto;  and  also  shewing  a  service  of  the  rule,  &C.9  and  a 
demand  and  refusal  by  the  railway  company  to  pay  the 
said  sum  of  322.  2s.  Ad. 

BomU  (with  whom  was  Sir  Fxtzroy  KeUy)  shewed  cause  (a). 
The  question  in  this  case  arises  upon  the  mode  of  pro- 
ceeding to  be  adopted,  where  arbitrators  appointed  under 
the  Lands'  Clauses  Consolidation  Act,  8  &  9  Vict,  c.  18, 
award  a  larger  sum  by  way  of  compensation  to  the  par^ 
whose  lands  are  taken  under  the  act  by  a  railway  companv, 
than  that  offered  by  the  railway  company ;  and  when  con- 
sequently, by  the  34th  section,  "  the  costs  of  "  such  arbi- 
tration, and  incident  thereto,  to  be  settled  by  the  arbitrators, 
shall  be  borne  by  the  promoters  of  the  undertaking."  The 
act  appoints  different  modes  of  settling  the  compensation 
to  be  given  for  lands  taken  by  a  company  under  the  act 
Section  23  enacts,  that  where  the  compensation  claimed 
exceeds  50i,  it  may  be  settled  by  arbitration,  or  by  jury,  as 
the  party  claiming  may  choose.     Section  25  prescribes  the 

(a)  In  Hilary  Term,  1849. 
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mode  in  which  the  arbitrators  are  to  be  appointed ;  the  27th  1849. 
section  relates  to  the  appointment  of  an  umpire;  and  the  j^^dos 
33rd  section  requires  the  arbitrators  and  umpire,  before  "^^  North 
entering  upon  inquiry,  to  make  a  declaration  in  the  form  Railway  Co. 
given  in  that  section,  before  a  justice  of  the  peace,  that  they  Quick. 
will  honestly  hear  and  determine  the  matters  referred, 
which  declaration  is  to  be  attached  to  the  award  when 
made.  The  34th  section,  under  which  the  present  question 
arises,  requires  that  **  all  the  costs  of  any  such  arbitration, 
and  incident  thereto,  to  be  settled  by  the  arbitrators, 
shall  be  borne  by  the  promoters  of  the  undertaking, 
unless  the  arbitrators  shall  award  the  same,  or  a  less 
sum  than  shall  have  been  offered  by  the  promoters  of  the 
undertaking,  in  which  case  each  party  shall  bear  his  own 
costs  incident  to  the  arbitration,  and  the  costs  of  the  arbi- 
trators shall  be  borne  by  the  parties  in  equal  proportions." 
In  this  case  the  arbitrators  and  umpire  have  been  duly 
appointed,  they  have  entered  upon  the  inquiry,  and  the 
umpire  has  made  his  award,  directing  the  company  to  pay 
the  sum  of  512.  lOs.  by  way  of  compensation,  and  settling 
**  the  costs  of  and  incident  to  my  umpirage  and  award, 
including  the  costs  of  the  said  James  Lockyer,  the  arbitrator 
appointed  for  and  on  behalf  of  the  said  James  Brannan  Quick, 
at  the  sum  of  36/.  ISs.  6(Ly  which  said  sum  is  to  be  paid 
according  to  the  provisions  contained  in  the  Lands'  Clauses 
Consolidation  Act,  1845."  Subsequent  to  this,  and  after 
the  company  have  taken  up  the  award,  and  paid  the  sum  of 
36/.  ISs.  6d.;  the  umpire,  at  the  request  of  Quick,  and  in 
spite  of  the  protestation  of  the  company,  proceeds  to  make  a 
certificate,  <<  settling  the  amount  of  costs  of  the  above  claim- 
ant of  this  arbitration  and  incident  thereto,  at  32/.  2s.  4cd.^ 
This  certificate  it  is  now  sought  to  enforce  by  the  present 
application,  to  which  there  are  several  answers.  First, 
there  are  no  suflBcient  materials  upon  which  a  nile  for  the 
payment  of  the  money  under  the  1  &  2  Vict.  c.  110,  s.  18, 
can  be  granted.  The  certificate  is  a  mere  statement  that 
the  costs  amount  to  a  certain  sum,  and  there  is  no  direction 
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1849.       that  the  company  are  to  pay  them.     Their  liability  to  such 
^^^2^  costs  depends  upon  whether  the  arbitrator  has  awarded 

Aod  NoETu  « the  same  or  a  less  sum  than''  has  been  "  oflFered  by  the 
Railway  Co.  promoters  of  the  undertaking."  That  can  only  a[q;)ear  by 
Q^lcK.  aflSdavit;  and  the  Court  will  not  enforce  an  award,  by 
granting  a  rule  of  this  nature,  where  the  liability  of  the 
party  to  pay  does  not  appear  upon  the  face  of  the  award, 
but  has  to  be  made  out  by  ei^trinsic  evidence.  Bemdes 
here  the  affidaviis  do  not  even  positively  state  the  tact  that 
a  larger  sum  had  been  awarded  than  the  sum  offered.  It 
is  only  to  be  inferred  by  implication.  In  order  to  obtain  a 
rule  for  payment  of  money  under  an  award,  the  same 
materials  are  requisite  as  in  proceeding  by  way  of  attach- 
ment. Secondly,  it  is  submitted  the  proper  mode  of  pro- 
ceeding under  the  34th  section  was  for  the  arbitrator,  as  soon 
as  he  had  resolved  upon  the  sum  he  should  award,  to  ioquire 
whether  it  was  greater  than  or  equal  to  the  sum  offered 
by  the  company ;  and  if  it  was,  to  have  settled  the  costs 
of  the  claimant,  and  to  have  included  them  in  his  award- 
He  had  no  power  to  grant  this  certificate  as  a  separate 
instrument.  When  once  he  had  made  his  award,  he  was 
functus  officio.  The  only  power  he  has  is  derived  from  the 
provisions  of  the  statute,  and  there  is  no  provision  enabling 
him  to  grant  a  certificate  settling  the  costs.  All  that  the 
34th  section  says,  is,  that  the  costs  shall  be  borne  by  the 
company,  and  be  setded  by  the  arbitrator;  but  it  does  not 
enable  him  to  direct  the  company  to  pay  them.  By  the 
33rd  section,  the  arbitrator  or  umpire  is  to  make  a  declara- 
tion therein  contained  before  proceeding  with  the  arbitra- 
tion, and  that  declaration  is  to  be  annexed  to  the  award ; 
and  the  arbitrator  or  umpire  having  made  such  award, 
and  wilfully  acting  contrary  thereto,  is  to  be  held  guilty  of 
a  misdemeanor.  No  such  provision  is  made  as  to  any 
certificate  of  settlement  of  costs  under  the  34th  section. 
There  is  this  further  objection  to  the  present  application, 
that  it  does  not  sufficiently  appear,  but  that  these  costs  are 
included  in  the  amount  of  costs  settled  in  the  award.     The 
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words  are  ''the  costs  of  and  incident  to  my  umpirage  and        1849. 

award ;"  and  Gordon  v.  Mitchell  (a)  and  Ward  v.  Dean  (A)  ^^^^^^^ 

shew  that  where  there  is  no  doubt  on  the  fiice  of  tbe  award.  •S!^  Noeth 

even  the  arbitrator  himself  cannot  be  heard  to  shew  the  mean-  Railway  Co. 


ing  of  it.  The  certificate  is  in  the  light  of  a  supplementary  Quick. 
award,  and  nothing  is  clearer  than  the  rule  that  the  arbitrator 
must  award  and  settle  at  once  all  the  matters  submitted  to 
him ;  and  that  if  he  once  delivers  his  award,  although  it 
embraces  only  a  part  of  the  matters  referred,  he  cannot  after- 
wards award  upon  the  remaining  part  The  case  of  Morgan 
V.  SwiJth  (c)  shews  that  where  an  arbitrator  is  to  ascertain  the 
amount  of  costs,  he  must  do  so,  in  his  award,  and  that  no 
one  else  can  ascertain  them;  and  his  assessment  is  binding; 
Anxnu  (d).  At  most,  this  is  a  mistake  not  apparent  on  the 
face  of  the  award,  and  if  so  the  party  has  no  redress; 
Hagger  v.  Baker  {e).  It  is  difficult  to  understand  upon  what 
grounds  this  application  can  be  put ;  as  there  is  no  award 
of  any  sum  to  be  paid,  and  there  is  nothing  that  can  be 
made  a  rule  of  Court,  out  of  which  the  liability  to  pay 
would  arise.  Under  the  67th  section,  which  places  the 
costs  in  the  discretion  of  the  arbitrators,  where  they  award 
a  less  or  an  equal  amount  to  the  sum  deposited,  it  seems 
clear  that  they  must  direct  the  payment  of  such  costs  by 
their  award;  and  if  so,  the  same  analogy  would  shew  they 
ought  to  have  done  so  under  the  34tb'  section  (/). 

Watson  and  Hoggins,  in  support  of  the  rule.  It  b  submitted 
that  there  has  been  no  error  on  the  part  of  the  umpire  in  the 
present  case,  and  that  the  only  mode  of  ascertaining  the  costs, 
under  the  34th  section,  is  by  a  separate  certificate  made  after 
the  award.  Till  the  award  is  made,  it  cannot  be  ascertained 
whether  the  sum  awarded  equals  or  exceeds  the  sum  ofiered 

(a)  3  B.Moore,  241.  if)B(wiU  mentioned   that   a 

(6)  3  B.  &  Ad.  834.  similar  question  was  pending  in 

(e)  9  M.  &  W.  427 ;  S.  C.  1      the  Court  of  Eichequer,  bat  had 
Dowl.  617»  N.  S.  not  eome  on  for  argument.   [The 

(cO  1  Chit.  38.  rule  stands  enlarged  to  Easter 

(f)  14  M.  &  W.  9;  S.  C.  ante,     Term,  1849.] 
vol.  2,  p.  856. 


692  CASES  ON   POINTS   OF    PRACTICE,   O*    B- 

1849.       by  way  of  compensation.    In  the  case  of  an  ordinaiy  award, 
^^]^JJ^^    where  the  costs  are  taxed  by  one  of  the  Masters,  it  would 
and  North    be  imposnble  to  tax  the  costs  before  the  award  was  made. 
Railway  Co.  The  act  of  Parliament  says  the  company  are  to  bear  the 
Quick.       ^^^  ^"  certain  cases,  which  are  to  be  ascertmned  by  the 
arbitrator.    By  section  36,  the  submission  to  arbitratiofi  may 
be  made  a  rule  of  Court     It  is^  in  point  of  fact,  merely 
the  nomination  on  either  side  of  an  arbitrator  that  con- 
stitutes the  submission,  but  the  provisions  in  the  statute  are 
incorporated  in  and  become  a  part  of  the  submission ;  so 
that  it  is  the  same  as  if  the  company  had  agreed  in  the 
submission  to  pay  the  amount  of  costs  to  be  settled  by  the 
arbitrator,  in  case  he  should  find  a  greater  amount  of  com- 
pensation than  had  been  offered.     This  certificate  settling 
the  costs  shews  that  he  has  so  found.     As  to  those  costs 
being  already  included  in  the  award,  it  is  clear  that  the 
words  there  used  *'  costs  of  and  incident  to  my  umpirage 
and  award,"  refer  only  to  the  umpire's  costs.     Morgan  v. 
Smith  (a)  was  the  case  of  an  ordinary  reference  not  under 
the  statute.     When  once  the  submission  is  made  a  rule  of 
Court,  it  may  be  enforced  like  any  other  rule  of  Court 
Section  37  shews  by  implication,  that  the  award  may  be 
treated  like  any  other  award,  and  motion  be  made  to  set  it 
aside.     The  statute  of  9  &  10  Wm.  3,  c.  15,  is  not  the 
origin  of  the  jurisdiction  of  the  (/ourts  over  awards  in 
enforcing  or  setting  them  aside.    That  power  was  exercised 
long  before  the  statute,  which  only  extended  the  class  of 
cases  to  which  it  applied.      Where  the  compensation   is 
awarded  by  justices  under  the  24th  section,  the  costs  are  in 
their  discretion,  and  they  are  to  settle  them.     The  34th 
section  says  they  are  to  be  borne  by  the  promoters  under 
certain  circumstances ;  and  section  36,  in  providing  for  the 
submission  being  made  a  rule  of  Court,  must  have  intended 
that  all  the  incidents  thereto  should  be  included.    [Erle^  J. 
— Suppose  the  umpire  was  to  make  his  award  on  the  last 
day  limited  for  that  purpose,  you   must  contend  that  he 

(a)  9  M.  &  W.  427 ;  S.  C.  1  Dowl.  617.  N.  S. 
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might  afterwards,  on  a  subsequent  day,  settle  the  costs  of        1849. 
the  claimant]     Yes.     The   arbitrators,   in   a  submission       j^^^j^^ 
under  this  statute,  are  ministerial  arbitrators,  and  are  bound     *^  North 
to  remain  in  their  functions  till  the  whole  powers  conferred  Railway  Co. 
upon  them  by  the  statute  are  fulfilled;  Great  North  of      Qoick. 
England^  8fc.,  Junction  Rcahoay  Company  v.  Clarence  Railway 
Company  (a) ;  Barker  v.  North  Stafford  Railway  Company  (b)* 
The  duty  of  the  arbitrator  under  the  34th  section  was,  if 
the  company  did  not  tender  proof  that  they  had  offered  a 
greater  or  an  equivalent  sum  to  the  one  he  awarded,  to  find 
that  they  had  not  so  offered,  and  then  to  settle  the  costs. 

[Bovill  referred  to  8  &  9  Vict  c.  20,  s.  135.] 

Cur.  adv.  vulL 

Erle,  J.(c)— In  this  case  the  claimant  applied  for  a 
rule  on  the  company  to  pay  his  costs  of  an  arbitration,  on 
affidavits  stating  by  implication  that  the  sum  awarded  was 
greater  than  any  sum  previously  offered,  and  that  the  um- 
pire had,  by  a  certificate,  settled  the  amount  of  such  costs ; 
and  he  contended  that  the  provisions  relating  to  arbitration 
were  the  terms  of  a  submission  under  the  statute,  and  that 
such  terms  were  a  part  of  the  rule  of  Court  when  the  sub- 
mission was  made  a  rule  of  Court ;  and  that  this  was  the 
proper  mode  of  enforcing  performance  of  the  provision 
relating  to  costs  in  8  &  9  Vict.  c.  18,  s.  34.  To  this 
application  two  answers  have  been  given,  each  of  which  is 
sufficient. 

First  If  it  be  true  that  the  provision  in  this  section  has 
become  part  of  the  rule  of  Court,  yet  when  the  liability 
depends  on  ascertaining  whether  a  sum  had  been  offered 
equal  to  or  greater  than  the  sum  awarded,  such  a  conditional 
liability  cannot  be  enforced  by  a  rule  to  pay  the  money. 

(a)  1  CoUyer,  507.  Term,  1849.    The  judgment  was 

(b)  Not  reported.  delivered  by  Wightman^  J.,  for 

(c)  In  the  Vacation  after  Hilary      Erie,  J. 


694  CASES  ON    POINTS  OF    PRACTICE,    Q.    B. 

1 849.  Secondly.    The  provision  in  this  section  imposes  on  the 

^^rp^    ^     arbitrators  the  duty  of  ascertaining  whether  the  right  to 

and  North    costs  arises,  and  of  including  it  in  their  award  when  it 

Railway  Ca  exists.     It  is  generally  true,  that  arbitrators  are  to  decide. 

Quick        ^y  ^^^^^  award,  all  that  is  left  to  their  decision. 

Although  the  amount  of  compensation  is  the  primarj 
subject  for  decision,  it  is  conceded,  that  the  costs  of  the 
arbitrators  should  be  settled  in  the  award ;  but  the  costs  of 
the  claimant  are  given  by  the  same  clause  which  gives  the 
costs  of  the  arbitrators;  and  the  intention  of  the  L^islatuie 
appears  to  be,  that  the  right  to  costs,  and  on  the  part  of 
the  claimant,  the  amount  thereof,  should  be  settled  in  the 
same  way  and  by  the  same  instrument  as  the  costs  of  the 
arbitrator. 

When  the  amount  of  compensation  is  referred,  after  a 
sum  has  been  deposited,  a  conditional  right  to  costs,  to  be 
settled  by  the  arbitrators,  is  given,  by  section  67,  if  the  sam 
awarded  exceeds  the  sum  deposited.  In  that  case,  such 
costs  would  obviously  be  included  in  the  award,  seeing 
that  the  relation  of  the  sum  awarded  to  the  sum  deposited 
must  be  apparent  to  the  arbitrators  when  making  th^ 
award. 

By  analogy,  therefore,  the  conditional  right  under  the 
section  now  in  question  should  also  be  included  in  the 
award,  the  arbitrators  having  ascertained  that  the  condition 
exists. 

This  construction  is  confirmed  by  the  consideration  that 
the  remedy  for  obtaining  payment  of  costs  included  in  the 
award  is  easy ;  while  the  process  of  obtaining  a  certiBcate  of 
settlement  of  costs  from  persons  who  were  arbitrators,  but 
who  are  not  to  decide  whether  they  are  due ;  and  of  applying 
for  a  rule  on  affidavits  of  essential  facts ;  is,  at  all  events, 
complex  and  anomalous ;  and,  in  my  opinion,  not  l^aL 

Rule  discharged,  without  costs. 
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1849. 

In  re  an  Inquiry  of  Damages  and  Compensation  under  the 
Lands'  Clauses  Consolidation  Act,  1845, 
Between     William  Ross, 

and 
The  York,  Newcastle,  and  Berwick 
Railway  Company  (a). 

X  HIS  was  a  rule  calling  upon  the  York,  Newcastle,  and  Where  oosu 
Berwick  Railway  Company  to  shew  cause  why  the  Master  one  of  the 
should  not  be  at  liberty  to  review  his  taxation  of  costs  the*Suit  of 

herein.  Queen's  Bench, 

under  the  52nd 

The  facts  were  shortly  as  follow.    The  railway  company,  section  of  the 

requiring  to  take  certain  premises  belonging  to  Mr.  Ross,  e.  is,  (Lands' 

gave  notice,  on  the  24lh  of  April,  1848,  of  their  intention  ^itdJ^o^^) 

to  cause  a  jury  to  be  summoned  to  assess  the  compensation  the  Court  has 

,  ,  ,  ,      no  power  to 

to  be  made  to  him.     In  the  notice  so  given  they  stated,  in  order  a  reriew 
pursuance  of  the  38th  section  of  the  Lands*  Clauses  Con-  ^y^l  (^  bei^' 
solidation  Act,  8  &  9  Vict,  c  18,  that  they  were  "willing  jJJj^J**^* 
to  give"  the  sum  of  522.  lOs.  for  Mr.  Ross's  interest  in  the  that  section, 
property  in  question.     On  the  8  th  of  May  following,  the  arbitrati^^ 
company  caused  a  warrant  to  be  served  on  the  sheriff  of  ^hethcr^he 
Newcastle-upon-Tyne,  requiring  him  to  summon  the  jury ;  ^^^  **  the 

,  ,  M.  c  ^  f     ^      ^^^  preriously 

and  the  sheriff  having  subsequently  appointed  the  29th  of  offered**  in  the 
May  for  holding  the  inquiry,  the  requisite  notice  of  such  ^f„  ^^  ^^* 
appointment  was  served  on  Ross  on  the  15th  of  May.     On  »um  which  the 

A^t  ^  ^  •'  ^      company  •*  are 

the  same  day,  and  immediately  after  the  service  of  the  said  willing  to 
last  mentioned  notice,  a  conference  took  place  between  which,  by  the 
Ross,  Mr.  Preston,  his  attorney,  Mr.  Gutch,  the  company's  thi^imBbound 
attorney,  and  a  Mr.  Dobson,  an  architect  and  agent  em-  to  state,  in  the 

•^  ^  notice  of  their 

ployed  by  the  company  for  the  purchase  of  property  for  intention  to 
them  in  Newcastle, with  a  view  to  an  amicable  arrangement  tobe sum!^ 
of  the  dispute;  when  Gutch  and  Dobson,  on  behalf  of  the  »<>"«<* ^ 
company,  made  a  verbal  offer  to  Ross  of  10002^  for  his 
interest  in  the  property,  but  Ross  refused  to  take  less  than 

(a)  This  case,  decided  in  Hilary  Vacation,  1849>  is  here  inserted  on 
account  of  its  importance. 
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1849.        1050/. ;  whereupon  Gutch  stated  that  a  formal  offer  of  the 
^"■"T^'^      '     said   lOOOi  would  be  made  on  behalf  of  the  company. 
V.  Accordingly}  on  the  following  day,  the  16th  of  May,  the 

Railway  Co.  following  written  offer  was  delivered  to  Ross: — •*  Mr. 
William  Ross.  With  a  view  of  settling  the  question  of  your 
compensation,  we  have  obtained  authority  firom  the  Directors 
of  the  York,  Newcastle,  and  Berwick  Railway  Company  to 
offer  you  one  thousand  pounds  in  full  for  all  your  interest 
in  the  property,  and  for  all  compensation  and  damage  you 
may  be  entitled  to  from  the  company.  At  the  same  time 
we  beg  to  state,  that  this  sum  is  considerably  above  our 
estimate  of  what  you  are  entitled  to.  And  we  only  make 
the  offer  in  order  to  avoid  going  before  a  jury,  and  in  case 
you  still  determine  to  take  us  there,  the  costs  you  may 
incur  by  so  doing  may  fall  on  yourself^  if  a  less  sum  than 
the  above  offer  be  awarded  you  by  them.  We  are,  youn 
obediently,  Richardson  and  Gutch.  Newcastle,  May  16, 
1848."  Ross  refused  to  receive  this  sum,  and  the  company 
proceeded  with  the  inquiry  before  the  sheriff,  when  the 
jury  assessed  the  claimant's  damages  at  lOOOiL  only, — the 
counsel  for  the  claimant  using  the  above  letter  before  the 
jury  as  evidence  of  an  offer  to  that  amount.  The  question 
of  costs  was  then  submitted  to  the  Master  for  taxation. 
The  company  had  paid  the  whole  of  the  costs  of  summoning, 
impanelling,  and  returning  the  jury,  &c.  The  Master,  in 
order  to  raise  the  question  in  the  most  simple  form,  decUned 
either  to  allow  any  costs  at  all  to  the  claimant,  or  to  order 
him  to  repay  half  the  costs  of  summoning,  &c  the  jury,  to 
the  company.     The  present  rule  having  been  obtained, 

S.  Temple  shewed  cause  (a).  It  is  submitted  that  the  Court 
has  no  power  to  grant  the  present  application.  This  is  a 
taxation  under  the  52nd  section  of  the  Lands'  Clauses  Con- 
solidation Act,  8  &  9  Vict.  c.  18,  s.  52,  which  enacts,  that 
"  the  costs  of  any  such  inquiry,  shall,  in  case  of  difference  be 

(a)  la  Hilary  Term,  1649. 
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settled  by  one  of  the  Masters  of  the  Court  of  Queen's  Bench  1 849. 
of  England  or  Ireland,  according  as  the  lands  are  situate,  ^^gg 
on  the  application  of  either  party,"  &c.  This  enactment  gives  y  ^'  & 
the  Court  no  power  to  review  the  taxation.  The  nomination  RikiLWAY  Co. 
of  a  Master  of  the  Court  of  Queen's  Bench,  is  merely  a 
designatio  personse;  and  confers  no  more  authority  upon 
this  Court  to  review  the  taxation,  than  if  it  had  been  pro*- 
vided  that  the  costs  should  be  settled  by  an  indifferent 
person.  The  reference,  by  this  section,  is  to  the  Master 
as  an  original  arbitrator ;  and  the  proper  mode,  if  any,  of 
reviewing  his  decision,  is  by  treating  it  as  a  submission, 
and  making  it  a  rule  of  Court,  and  then  moving  to  set 
it  aside.  [He  referred  to  1  Wms.  Sound.  327  e.  note  («), 
6th  ed.]  But  even  supposing  the  Court  should  hold 
otherwise,  it  is  submitted  that  the  Master  was  justified 
in  refusing  to  allow  any  costs  to  the  claimant  By  the 
51st  section  it  is  enacted,  that  **  on  every  such  inquiry 
before  a  jury,"  "  if  the  verdict  of  the  jury  be  given  for  the 
same  or  a  less  sum  than  the  sum  previously  offered  by  the 
promoters  of  the  undertaking,"  ^'  one-half  of  the  costs  of 
summoning,  impanelling,  and  returning  the  jury,  and  of 
taking  the  inquiry,  and  recording  the  verdict  and  judgment 
thereon,  in  case  such  verdict  shall  be  taken,  shall  be  defrayed 
by  the  owner  of  the  lands,  and  the  other  half  by  the  pro- 
moters of  the  undertaking,  and  each  party  shall  bear  his 
own  costs,  other  than  as  aforesaid,  incident  to  such  inquiry." 
Here  the  same  sum  as  was  given  by  the  verdict,  had  been 
premously  offered  by  the  promoters  of  the  undertaking.  It 
will  however  be  said  that,  as  the  offer  was  not  made  till  afler 
the  warrant  for  summoning  the  jury  had  been  issued,  the 
sum  had  not  been  '^  previously  "  offered  within  the  meaning 
of  the  section.  The  38th  section  enacts,  that  **  before  the 
promoters  of  the  undertaking  shall  issue  their  warrant  for 
summoning  a  jury  for  settling  any  case  of  disputed  com- 
pensation, they  shall  give  not  less  than  ten  days  notice  to  the 
other  party ;"  ''  and  in  such  notice,"  ^*  shall  state  what  sum 
of  money  they  are  willing  to  give  for  the  interest  in  such 
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1849.        lands  sought  to  be  purchased  by  them  from  such  party,  and 
^"^T^^  for  the  damage  to  be  sustained  by  him  by  the  ezeendon  of 

».  the  works."    The  question  is,  whether  the   words  **pre- 

RailwayCo.  viously  offered"  refer  solely  to  the  sum  mentioned  in  the 
notice  of  issuing  their  warrant,  as  that  which  the  company 
"  are  willing  to  give."  It  is  submitted  they  do  not.  The 
words  in  the  51st  section,  it  is  submitted,  clearly  mean 
^*  previous"  to  the  inquiry.  All  statutes  giving  costs  are  to 
be  construed  strictly;  Dibben  v.  Coohe  (a);  Ingle  v.  Wordh 
worth  {Vy  Any  offer  made  before  the  inquiry  actually  takes 
place,  is  strictly  a  sum  *' previously  ofiered,"  within  that 
section.  The  balance  of  inconvenience  is  in  favour  of 
such  a  construction,  as  it  is  in  the  power  of  the  land 
owner  to  seriously  obstruct  any  attempt  to  ascertain  the 
real  value  of  the  premises.  [He  referred  also  to  the  46th 
section.] 

GrangeTy  in  support  of  the  rule.  It  is  subnniitted  that 
the  Legislature,  in  naming  a  Master  of  the  Queen's  Bench  as 
the  party  before  whom  the  costs  are  to  be  taxed,  intended 
that  a  taxation  under  the  52nd  section  should  have  all  the 
consequences  of  an  ordinary  taxation.  But  if  the  Court 
should  be  of  a  different  opinion,  at  any  rate,  the  construc- 
tion sought  to  be  put  upon  the  words  "previously  offered" 
in  the  51st  section  cannot  be  supported.  The  Legislature 
has  provided  for  one  of  two  cases ;  either  that  the  costs  of 
the  inquiry  shall  be  borne  wholly  by  the  company,  in  the 
event  of  the  verdict  being  for  more  "than  the  sum 
previously  offered ;"  or  that  the  company  and  the  claimant 
shall  bear  the  costs  of  the  inquiry  between  them,  and  each 
party  pay  his  own  costs,  in  the  event  of  its  being  for  the 
same  or  a  less  sum  than  "the  sum  previously  offered." 
The  words  are,  ^^the  sum  previously  offered,"  not  "ojy 
sum."  There  is  no  mention  made  of  an  offer  in  any  other 
section  than  the  38th  section,  to  which  alone,  therefore, 

(fl)  2  Stra.  1006.  (i)  3  Burr.  12S4. 
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the  words  must  refer.     The  46th  section,  which  requires        1849. 
"  ten  days'  notice  of  the  time  and  place  of  the  inquiry/*  con-         R^gg 
tains  no  provision  as  to  any  offer  of  a  sum.    A  contrary  con-      v   '^'  *, 
stniction  would  be  most  unreasonable,  for  it  would  be  in  the    Railway  Co. 
power  of  a  railway  company  to  insert  a  mere  nominal  sum 
in  the  notice  given  under  the  38th  section,  and  so  defeat 
the  intention  of  the  Legislature  in  that  respect ;  and  then 
proceed  with  an  inquiry,  and,  at  the  last  moment,  make  a 
reasonable  offer,  which  would  expose  the  claimant  to  a 
moiety  of  the  expenses  of  the  inquiry,  and  all  his  own 
costs.     If  it  had  been  the  intention  of  the  Legislature  that 
an  offer  made  subsequent  to  the  notice  of  issuing  the 
warrant  by  the  company,  should  be  of  any  avail  under  the 
51st  section;  it  is  only  reasonable  to  suppose,  that  some 
provision  would  have  been  made  for  the  claimant's  costs, 
incurred  previous  to  the  time  of  the  offer  being  made. 

Cur.  adv.  vulL 

Erle,  J.  (a) — In  this  case,  a  rule  for  the  Master  to 
review  the  taxation  of  costs,  under  8  &  9  Vict  c.  18, 
ss.  51  and  52,  was  moved  for,  on  the  ground  that  the 
Master  was  mistaken  in  disallowing  costs  by  reason  of  an 
offer  of  the  sum  found  by  the  juiy  having  been  made,  such 
offer  being  alleged  to  be  of  no  avail,  being  made  too  late. 

A  preliminary  objection  was  taken  in  answer,  namely, 
that  the  reference  is  to  the  Master  as  an  original  arbitrator, 
and  that  the  Court  has  no  power  to  review  the  decision  of 
the  Master  upon  a  matter  so  referred  to  him ;  and  it  appears 
to  me  that  this  objection  must  prevail,  and  that  the  principle 
of  Morgan  v.  Smith  (b)  applies. 

Where  tlie  Court  refers  the  taxation  to  its  officer,  it  has 
the  power  of  reviewing  it ;  because  the  power  of  the  officer  is 
delegated  to  him  by  the  Court ;  and  his  act  is  not  effective, 
unless  adopted  by  the  Court. 

(a)  The    judgment    was   de-     by  Wigktman,  J.,  for  Er2e,  J. 
livered  in  Hilary  Vacation,  1849,         (6)  9  M.  &  W.  427. 
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1849.  But  the  UuuitioQ  in  qnestioD  is  made  witboot  any  dele- 

'""■^^         gation  of  power  from  ibe  Court,  and  withoot  anj  expres 

*-  or  implied  liability  to  review. 

Railway  Cou  Where  the  Legislature  intended  the  Court  to  hafc 
control  over  the  taxation,  it  has  directed  such  Court  to 
award  costs.  See  section  80,  as  to  costs  where  the  money 
has  heen  deposited;  section  83,  as  to  costs  of  cmiTeyanoes; 
and  section  126,  as  to  costs  of  litigating  a  title. 

The  rule  must  therefbie  be  discharged;  but  withoot 
costs,  as  the  substantial  right  appears  to  me  to  be  with  die 
claimant 

Rule  dischaiged,  without  co8t& 
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£ai{Ut  Cenn. 


IN  THE  ELEVENTH  YEAR  OF  THE  KEIGN  OF  VICTORIA. 


In  re  certain   Plaints  or  Suits  in  the   County  Court  of 

Worcestershire, 
Between  Thomas  Grimbly,  Plaintiff, 

and 
Simeon  Aykroyd,  Defendant  X(g2>^         1848. 

In   Michaelmas  Term,   1847,  a  rule  was  obtained   by  Tkeeardscc* 
Martin,  calling  on  the  Judge  of  the  Worcestershire  County  g^  ^q  yj^ 
Court,  and  Thomas  Grimbly,  to  shew  cause  why  a  writ  of  l;^'?"^?* 
prohibition  should  not  issue,  prohibiting  the   said  Judge  not  be  lawful 
from  proceeding  further  in  certain  plaints  mentioned  in  the  tiff  to  mlide* 
affidavits  on  which  the  rule  was  moved  for.  a2kmforthe 

purpose  of 
bringing  two  or  more  tuits  in  an/  of  the  said  Courtn.** 

Held,  that  the  term  <*  cause  of  action**  was  not  Hmitcd  to  one  separate  cause  of  action,  but  that 
it  meant  eoHBt  of  one  aetum,^  which  might  include  many  separate  contracts,  and  that  it  applied 
to  a  tradesman's  bill,  in  which  each  item  is  connected  witn  the  former  one,  inasmudi  as  the 
dealing  is  intended  to  be  continuous ;  and  each  item  when  incurred  is,  if  not  paid,  united  with 
the  former  ones,  and  forms  one  entire  demand  with  them. 

Qtutre,  however,  whether  the  G3rd  section  applies  to  all  debts  which  can  be  recovered  in  one 
count,  under  whatever  circumstances  incurred  ? 

Wbere  the  alleged  cause  of  action  arose  upon  certain  tidcets  which  had  been  given  by  certain 
persons,  alleged  by  the  plaintiff  to  be  the  agents  of  the  defendant,  to  certain  woriLmen,  who, 
upon  presentuig  them  to  the  plaintiff,  had  been  supplied  by  him  with  ffoods ;  and  the  plaintiff 
had  then  brought  228  plaints  against  the  defendant  in  respect  of  sndi  supply,  in  the  County 
Court  for  sums  amounting  in  all  to  303/  19«.,  this  Court  granted  a  prohibition ;  although  only 
one  sum  amounted  to  more  than  51,  and  most  of  them  were  under  20«. 

Qaurre,  whether  the  Court  would  have  granted  the  prohibition,  if  the  several  plaints,  had  not 
in  all  exceeded  the  amount  of  202.  ? 

VOL.  V.  Z  Z  D.   &   L. 


Aykroyo. 
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1848.  The  affidavit  of  Simeon  Aykroyd,  on  whose  behalf  the 

^tr^^^      '    rule  was  moved  for,  stated,  that  he  was  one  of  the  con- 

Gjumbly 

V-  tractors  with  the  "  Oxford,  Worcester,  and  Wolverhampton, 

Railway  Company,*^  for  a  certain  part  of  that  line ;  and  that 

he  had  employed  a  person  of  the  name  of  Bugbird  and 

other  persons,  as  sub-contractors  to  make  bricks,  and  to  do 

other  parts  of  the  work  contracted  for  on   the   railway. 

These   persons  paid   their  workmen  from  time   to  time, 

partly  in  money,  and  partly  in  tickets  for  goods,  which  were 

signed  by  themselves,  and  which  purported  to  be  orders 

upon  Grimbly,  who  kept  a  shop  for  the  sale  of  provisions 

and  groceries  at  the  town  of  Chipping  Campden,  and  near 

the  railway.     The  tickets  were  in  the  following  form,  or 

similar  to  it  in  substance : — 

Michiton  Hill,  July  10,  1847. 
Mr.  Grimbly, 

Let  the  bearer ,  have  goods  to  the  amoont 

of  20s. 

Thomas  Bugbird. 

As  many  as  three  thousand  of  these  tickets  had  been 
received  by  Grimbly,  and  goods  supplied  by  him  upon 
their  authority.  On  the  17th  of  September,  Mr.  Aykroyd 
received  228  summonses  to  the  County  Court  of  Worcester- 
shire at  Grimbly's  suit,  in  as  many  actions  on  contract  for 
goods  sold  and  delivered.  The  entire  amount  of  the  228 
summonses  appeared  by  the  particulars  to  be  303Z1  I9s. 
One  only  of  the  plaints  was  for  a  sum  above  51,  while  there 
were  a  large  number  for  less  than  20*.  each.  Mr.  Aykroyd*8 
affidavit  also  stated  that  he  had  never  sent  any  persons 
whatever  to  Grimbly  for  any  goods,  and  it  altogether 
negatived  his  liability.  There  was  an  affidavit  of  Grimbly 
used  in  opposing  the  rule,  which  stated  that  he  had  received 
at  different  times  within  a  short  interval  as  many  as  3000  of 
these  tickets,  which  had  been  brought  to  him  by  different 
workmen  on  the  railway,  and  that  goods  had  been  delivered 
by  him  in  pursuance  of  them. 
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WTiitehurst  and  Pigatt  shewed  cause  (a).     The  question         1848. 
is,  whether  each  of  these  summonses  is  not  issued  for  a      qbimbiy 

separate  ^' cause  of  action''  within  the  meaning  of  9  &  10      .     >*• 

Aykroyo. 

Vict  c.  95,  (the  County  Courts'  Act).  By  the  58th  section 
it  is  enacted,  that  ^'  all  pleas  of  personal  actions,  where  the 
debt  or  damage  claimed  is  not  more  than  202.,  whether  on 
balance  of  account  or  otherwise,  may  be  holden  in  the  County 
Coiut,  without  writ ;  and  all  such  actions  brought  in  the  said 
Court  shall  be  heard  and  determined  in  a  summaiy  way  in 
a  Court  constituted  under  this  act,  and  according  to  the 
provisions  of  this  act:  provided  always,  that  the  Court  shall 
not  have  cognizance  of  any  action  of  ejectment,  or  in  which 
the  title  to  any  corporeal  or  incorporeal  hereditaments,  or  to 
any  toll,  fair,  market,  or  franchise,  shall  be  in  question,  or 
in  which  the  validity  of  any  devise,  bequest,  or  limitation^ 
under  any  will  or  settlement  may  be  disputed,  or  for  any 
malicious  prosecution,  or  for  any  libel  or  slander,  or  for 
criminal  conversation,  or  for  seduction,  or  breach  of  promise 
of  marriage."  By  the  63rd  section  it  is  provided,  '^that 
it  shall  not  be  lawful  for  any  plaintiff  to  divide  any  cause  of 
action  for  the  purpose  of  bringing  two  or  more  suits  in  any 
of  the  said  Courts,  but  any  plaintiff  having  cause  of  action 
for  more  than  20/.,  for  which  a  plaint  might  be  entered 
under  this  act  if  not  for  more  than  20/.,  may  abandon  the 
excess,  and  thereupon  the  plaintiff  shall,  on  proving  his 
case,  recover  to  an  amount  not  exceeding  20L\  and  the 
judgment  of  the  Court  upon  such  plaint  shall  be  in  full 
discharge  of  all  demands  in  respect  of  such  cause  of  action, 
and  entry  of  the  judgment  shall  be  made  accordingly." 
There  is  no  doubt  that  several  tickets  presented  by  different 
persons,  on  different  days,  may  be  treated  as  each  creating 
a  different  cause  of  action.  Rex  v.  Hie  Sheriff  of  Hereford'^ 
shire  (b)^  is  a  case  almost  exactly  similar  to  this  one. 
There  the  plaintiff  who  was  a  carrier,  carried  some  parcels 
for  the  defendant,  and  had  a  demand  of  IL  4s.  for  carriage. 

(a)  In  Hilary  Term,  1S48.  (6)  I  B.  &  Ad.  672. 

z  z  2 
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Shortly  afterwards  he  carried  another  parcel,  of  which  the 
carriage  also  amounted  to  IL  4$.     ^e  brought  two  several 
.    **•  actions  in  the  County  Court  for  these  two  sums,  and  the 

defendant  applied  for  a  prohibition,  which  was  refused  by 
the  Court  of  King's  Bench;  and  Lord  TenierdeUf  in 
giving  his  judgment,  says,  **  This  case  does  not  come 
within  the  rule  of  law  which  prohibits  the  splitting  of  a 
cause  of  action  into  several  portions,  for  the  purpose  of 
commencing  suits  for  each  in  an  inferior  Court;  to  be  so, 
the  cause  of  action  must  be  one  and  entire.  But,  in  this 
case,  the  two  items  of  IL  As.  each  are  perfectly  distinct 
debts,  the  one  having  no  connection  with  the  other ;  when 
the  defendant  incurred  the  debt  stated  in  the  first  item,  the 
plaintiff  might  have  sued  him  for  it  in  the  CounQr  Court, 
and  his  having  incurred  another  and  distinct  debt  with 
the  plaintiff  afterwards  should  not,  I  think,  have  the  efiect 
of  depriving  the  plaintiff  of  his  remedy  in  the  ( /ounty  Court 
for  the  first  debt  And  if  he  may  still  have  that  remedy 
for  the  first  debt,  he  has  it  of  course  for  the  second  also." 
[PoUocky  C.  B. — That  case  would  have  been  entitled  to 
more  weight  if  a  rule  had  been  granted  and  the  matter 
argued,  but  the  rule  appears  to  have  been  refused.]  In 
GirHfiff  V.  Alders  (a),  which  was  cited  when  this  rule  was 
moved  for,  it  does  not  appear  what  the  contract  was  which 
was  sued  upon.  Although  there  were  several  parcels  of 
malt  delivered,  it  is  consistent  with  the  case  that  they  may 
all  have  been  delivered  under  one  contract,  though  at 
different  times.  The  report  only  states  that  ^one  con- 
tracted with  another  for  divers  parcels  of  malt,  the  money 
to  be  paid  for  each  parcel  being  under  40s. ;  and  he  levied 
divers  plaints  thereupon  in  the  said  Court;  wherefore  the 
Court  here  granted  a  prohibition ;  because,  though  they  be 
several  contracts,  yet  forasmuch  as  the  plaintiff  might  have 
joined  them  all  in  one  action,  he  ought  so  to  have  done, 
and  sued  here,  and  not  put  the  defendant  to  an  unnecessary 

(a)  1  Vent.  73;  S.  C.  nom.  div.  2  Keble,  617. 


V. 

Aykroyu. 
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vexation."     In  ull  the  cases  where  prohibition   has  been        1848. 
granted,  there  has  only  been  one  contract  which  the  plaintiff      ghimbly 
has  been   attempting  to  split  in  fraudem  legis.     In   the 
19  Hen.  6,  54,  pi.  17}  it  was  held,  that  if  there  be  one 
entire  contract  above  40^.,  and  a  man  sues  in  a  Court 
Baron,  severing  it  into  divers  small  sums  under  40^.,  a 
prohibition   shall  be   granted.     Again,   in  Bac.  Abr.  tit 
^^  Prohibition^  (K),  it  is  laid  down  in  the  same  terms  that  a 
prohibition  shall  be  granted,  ^'  l>ecause  it  is  done  to  defraud 
the  Court  of  the  King."    Fitzh*  Nat  Breo.  p.  46,  is  to  the 
same  effect    In  Mr.  UdaV$  book  upon  the  County  (Courts' 
Act,  p.  97,  3rd  ed.,  reference  is  made  in  a  note  to  the  63rd 
section,  to  the  Irish  statute  for  giving  the  civil  bill  juris- 
diction to  the  assistant  barrister's  Court,  (36  Gea  3,  c.  25, 
s.  8),  which  contains  the  following  provision,  **  that  no  cause 
of  action  still  subsisting,  and  in  the  whole  amounting  to  a 
sum  beyond  such  sum  as  is  made  according  to  the  nature  of 
the  case,  recoverable  by  force  of  this  act,  shall  be  split  or 
divided,  so  as  to  make  the  ground  of  two  or  more  different 
actions,  in  order  to  bring  such  cases  within  the  jurisdiction 
created  by  diis  act"    And  the  case  of  HambUn  v.  Ham'- 
bUn,  as  reported  in  Mr.  Napier  s  Digest^  is  referred  to,  where 
it  was  held,  that  if  A.  lent  B.  a  sum  of  money,  and  some 
time  afterwards  another  sum,  A.  might  sue  for  them  sepa- 
rately.    Neale  v.  ElUs  (a),   was  a  case  decided    in    the 
Brighton  Court  of  Requests*  Act,  which  provides  **  that  it 
shall  not  be  lawful  for  any  plaintiff  to  divide  any  cause  of 
action  into  two  or  more  suits,  for  the  purpose  of  bringing 
the  same  within  the  jurisdiction  of  the  said  Court ;  but  any 
plaintiff  having  cause  of  action  above  the  value  of  15il," 
may  sue  for  151  and  abandon  the  excess.     In  that  case 
Coferufye,  J.,  decided,  that  where  there  were  three  claims  by 
the  pUntiff  against  the  defendant,  one  for  a  horse,  anothe^ 
for  rent,  and  the  third  for  goods  sold  and  delivered,  existing 
at  the  same  time ;  the  plaintiff  /night  sue  for  the  horse  in 
the  County  Court,  and  afterwards  sue  for  the  others  in  the 

(fl)  AnUf  vol.  I,  p.  1C3. 
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1848.        superior  Court,  upon  tbe  ground  that  they  were  disdnct 
GftiMBLY      claims. 


V. 

Aykroyd. 


Martin  and  H.  Wly  in  support  of  the  rule.  No  doubt 
where  there  are  several  contracts  which  are  entirely  distinct, 
they  could  not  be  said  to  form  either  one  contract,  or  one 
cause  of  acdon,  within  the  meaning  of  this  act.  But  this 
is  a  very  different  case.  If  a  shopkeeper  goes  on  fiimishing 
his  customer  with  goods  from  time  to  time,  and  keeping  an 
account  against  him,  although  there  may  be  in  one  sense  a 
separate  contract  upon  the  furnishing  every  distinct  lot  of 
goods,  yet  there  is  only  one  cause  of  action;  because  eaidi 
successive  claim  as  it  is  incurred  becomes  amalgamated  in 
the  general  account  This  proceeding  is  as  much  an  abuse 
of  the  process  of  the  County  Court,  as  if  a  butcher,  who 
had  supplied  a  person  with  meat,  some  of  which  was 
supplied  every  day  during  a  whole  year,  were  to  bring  a 
separate  action  in  respect  of  every  day.  {Parke^  B. — Zfist- 
keth  V.  Fawcett  (a)  draws  the  distinction  between  one 
entire  contract  and  one  entire  cause  of  action,  which  latter 
may  well  proceed  from  several  contracts.]  That  is  to  tbe 
same  effect  as  Girling  v.  Alders  (6),  where  it  is  said,  that 
if  the  *^  causes  may  be  joined  in  one  action,  they  must  be ;" 
Shaddick  v.  Bennett  (c).  The  58th  section  shews  that  the 
causes  may  be  joined  in  one  action ;  because  it  expressly 
gives  the  County  Court  jurisdiction,  ^^  where  the  debt  or 
damage  claimed  is  not  more  than  20iL,  whether  on  balance 
of  account  or  otherwise  ;**  which  words  were  probably  in- 
serted to  prevent  a  recurrence  of  the  questions  made  in 
Porter  v.  Philpot  {d) ;  Clark  v.  Askew  (e).  In  Lord  Bagot 
V.  WiUiams  {f)  it  was  held,  that  the  plaintiff  having  sued 
the  defendant  in  the  inferior  (>ourt  for  money  had  and 
received,  was  to  be  considered  to  have  so  sued  him  for  all 

(a)  1 1  M.  &  W.  356 ;   S.  C.  &  R.  229. 

2  Dowl.  827,  N.  S.  id)  14  East,  344. 

ib)  1  Vent.  73 ;  S.  C.  wow.  cUv.  (e)  8  East,  28. 

2  Keble,  6l7.  (/)  3  B.  &  C.  235;  S.  C.  5  D. 

(c)  4  B.  &  C.  769  i  S.  C.  7  D.  &  R.  87. 
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the  sums  which  he  had  received  up  to  the  commencement        1848. 

Cur.  adv.  vuU.  v. 


Aykroyo. 


Pollock,  C.  B.,  now  delivered  the  judgment  of  the 
Court — In  this  case  a  prohibition  to  the  Judge  of  the 
County  Court  of  Worcestershire  was  moved  for,  a  rule 
nisi  was  granted,  and  cause  was  shewn  in  the  last  Term, 
before  my  Brothers  Parke,  Aldersan,  Piatt,  and  mysel£  It 
appeared  from  the  affidavits,  that  on  the  19th  of  September 
last,  228  summonses  were  issued  out  of  the  County  Court 
at  the  suit  of  the  pontiff,  Grimbly,  against  the  defendant, 
Aykroyd,  for  sums  amounting  in  the  aggregate  to  30311 19^., 
one  claim  only  amounting  to  a  sum  above  5L,  and  many 
to  less  than  20s.  These  demands  arose  out  of  an  order 
alleged  to  have  been  given  by  the  defendant,  a  railway 
contractor,  to  the  plaintiff,  a  grocer,  to  supply  vnth  goods 
the  workmen  employed  by  certain  persons,  who  were  sub- 
contractors with  the  defendant  Tickets  appear  to  have 
been  given  by  the  sub-contractors,  and  signed  by  them, 
each  for  a  certain  amount ;  and  these  tickets  amounted  to 
3000;  but  actions  were  brought  not  for  each  supply,  but 
apparently  each  for  the  amount  of  all  the  supplies  to  one 
workman.  The  defendant's  affidavit  denies  all  liability  to 
these  demands,  on  the  ground  that  he  never  gave  the  order; 
or  if  he  did,  that  he  was  not  personally  liable,  but  only 
as  on  a  guarantee,  and  that  the  order  was  not  in  writing. 
But  for  the  purpose  of  our  present  decision  this  is  wholly 
immaterial,  the  question  being,  whether,  on  the  assumption 
that  he  was  indebted,  the  County  Court  had  jurisdiction. 

This  depends  on  the  construction  of  the  Small  Debts 
Act,  9  &  10  Vict  c.  95,  particularly  section  63,  and  not 
upon  the  old  rule  of  the  common  law  as  to  the  jurisdiction 
of  the  (bounty  Court  It  will  be  proper,  however,  to 
consider  what  that  rule  was,  in  order  to  give  a  construction 
to  the  County  Court  Act 

At  common  law,  the  County  Court  held  no  plea  of 
debt  or  damages  to  the  value  of  40^.  or  above ;  4  List  266 ; 
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Placita  de  catallis  debitis,  &C  qus  sammam  40«.  atUngimt 
vel  earn  excedunt  sine  brevi  R^is  placitari  noa  debent; 
«•  2  Inst  302 :  and  if  an  entire  contract  or  debt  of  40i.  or 

upwards  was  severed  into  sums  below  40^.,  a  prohibitioa 
was  granted;  BoO.  Abr.  dt  ** Prohibition/*  317 ;  and  without 
saying  that  the  debt  arose  on  an  entire  contract  Fitzherbert^ 
in  his  Natitra  Bremum  (a),  lays  it  down,  that  '*  if  a  man 
do  owe  unto  another  man  five  marks,  and  he  sue   several 
plaints  for  the  same  in  the  County  Court,  or  any  other 
Court"  (meaning,  no  doubt,  the  Hundred  Court,  or  Court 
Baron),  **  against  the  debtor,  he  shall  have  a  prohibidon 
thereof,  and  rehearse  the  matter,  and  that  he  would  defirand 
the  King^s  Court  of  its  jurisdiction."    Tins  doctrine  was 
applied  to  contracts  made  at  different  times  between  the 
same  persons  for  several  sums,  each  less  than  40j;,  but 
together  amounting  to  more,  in  an  Anonymous  ease  (&); 
and  in  CHrling  v.  Alders  (c),  which  was  for  the   price  of 
different  parcels  of  malt  sold  at  difierent  times;  ^  because, 
though   they  be  several  contracts,  yet  forasmuch  as  the 
plaintiff  might  have  joined  them  all  in  one  action,  he 
ought  so  to  have  done,  and  sued  here"  (in   the  Court 
above),  *'  and  not  put  the  defendant   to  an  unnecessary 
vexation,  no  more  than  be  can  split  an  entire  debt  into 
divers,  to  give  the  inferior  Court  jurisdicdon  in  fraudem 
legis."    The  reason  given  is  a  very  satisfactory  one,  for  it 
would  be  extremely  vexatious  if  a  plaintiff,  from  whom 
goods  had  been  purchased  in  small  quandties,  at  small 
prices,  at  different  dmes,  by  disdnct  contracts,  either  pay- 
able immediately  or  on  credit  which  had  expired,  instead 
of  uniting  all  in  one  action,  which  he  could  do  after  the 
debts  were  all  due,  should  divide  them  into  several,  and 
sue  for  each  in  a  separate  acdon  in  the  County  Court, 
which  could  give  no  adequate  relief  by  consolidadi^  them 
in  the  exercise  of  their  equitable  jurisdicdon  (if  they  had 
any)  as  a  superior  Court  would,  for  they  could  not  unite 
them,  so  as  in  the  aggregate  to  exceed  or  be  equal  to  40«. 

((i)  Page  46.  (c)  Ibid.  73 ;  S.  C.  worn.  Gir- 

{h)  Vent.  65.  ling  v.  Alders,  2  Keble,  617. 
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The  extent  to  which  that  vexation  might  be  carried  may        1848. 

be  illustrated  by  the  present  case,  in  which  it  is  sworn      q^^^^^^ 

that  there  were  3000  different  tickets,  and,  consequently,  «. 

3000  different  items  or  separate  contracts.     It  is  true, 

indeed,  that   when   each  contract  was  due   in  cash,  the 

creditor  might,  in  the  absence  of  any  express  or  implied 

contract  to  the  contrary,  immediately  sue  for  it ;  but  when 

several  debts  had  become  due,  he  could  unite  them  in  one 

count  on  debt  or  simple  contract,  or  indebitatus  assumpsit, 

as  one  entire  debt,  and  there  seems  no  good  reason  why  he 

should  not    In  the  subsequent  case  of  Rex  y.  The  Sheriff  of 

Herefordshire  (a) y  the  judgment  of  Lord  Tenterden,  that  to 

bring  a  case  within  the  rule  of  law  which  forbids  splitting, 

the  cause  of  action  must  be  one  and  entire,  is  at  variance 

with  the  law  laid  down   in  the  above  cited  authorities. 

The  case  itself  may  be  distinguished,  because  there  the 

debts  were  treated  as  being  entirely  distinct  and  separate 

from  each  other,  the  one  having  no  connection  with  the 

other;  but  in  the  case  of  a  nmning  bill  with  a  tradesman, 

the  items  are  generally  connected ;  the  first  contract  being 

usually  made  with  the  understanding,  that  if  not  paid  for 

until  after  others  have  been  made,  it  is  to  form  part  of  the 

same  debt,  so  that  several  items  are  to  be  united  into  one 

bill.     But  the  result  of  the  decision  altogether  is  to  render 

it  impossible  to  rely  on  the  authority  of  the  former  cases, 

which    otherwise    would    have    disposed   of  the   present 

question,  supposing  it  to  be  decided  by  the  rule  of  the 

common  law. 

The  present  case,  however,  does  not  depend  on  these 
authorities,  but  on  the  construction  of  the  recent  act, 
9  &  10  Vict  c.  95. 

By  the  58th  section,  the  new  Court  has  jurisdiction  in 
all  pleas  of  personal  actions  where  the  debt  or  damage 
claimed  is  not  more  than  20L,  ^'whether  on  balance  of 
account  or  otherwise.''  This  clause  was  probably  introduced 

(a)  1  B.  &  Ad.  672. 
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1848,        in  consequence  of  the  provisions  in  some  of  the  Courts  of 
^^"T^      '     Requests'  Acts,  that  the  act  should  not  extend  to  any  debt 
o.  for  the  balance  of  an  account  originally  exceeding  a  given 

sum.     Be  that  as  it  may,  it  cannot  be  doubted  that  the 
clause  was  meant  to  give  jurisdiction,  where  the  debt  claimed 
consisted  of  various  items,  either  together  originally  not 
exceeding  20L  at  the  time  of  the  suit,  or  being  reduced  to 
that  amount  by  payment  or  an  allowed  set-off  of  oibiex 
sums.     We  are  next  to  consider  the  63rd  section,  and  the 
whole  question  turns  upon  the  meaning  of  the  term  *' cause 
of  action"  in  that  section.   It  is  provided,  that  **it  shall  not 
be  lawful"  **  to  divide  any  cause  of  action,  for  the  purpooe  of 
bringing  two  or  more  suits  in  any  of  the  said  Courts^  but 
any  plaintiff  having  cause  of  action  for  more  than  20L,  for 
which  a  plaint  might  be  entered  under  thb  act  if  not  for 
more  than  20L,  may  abandon  the  excess,  and  thereupon 
the   plaintiff  shall,  on   proving  his  case,   recover   to   an 
amount  not  exceeding  20L;   and   the  judgment  of  the 
Court  upon  such  plaint  shall  be  in  full  dischai^  of  all 
demands  in  respect  of  such  cause  of  action,  and  entiy  of 
the  judgment  shall  be  made  accordingly."     What  then  is 
the  construction  of  the  term  ^^ cause  of  action?"     The  term 
**  debt  or  damage"  is  not  used,  as  it  is  in  the  passage  above 
cited  from    4   Inst,   266,   but   the   more  extensive   term 
adopted  is  **  cause  of  action."    This  term  does  not  neces- 
sarily mean  a  cause  of  action  on  one  single  entire  contract; 
for  there  may  be  one  cause  of  action  on   several  debts 
contracted  at  different  times :  and  in  far  the  greater  number 
of  cases,   a  count    in    indebitatus   assumpsit   or   debt  is 
founded  on  many  distinct  contracts,  as  was  pointed  out  in 
the  case  of  Hesketh  v.  Fawcett  (a),  and  one  count  may  be 
considered  as  one  cause  of  action.     To  provide  that  one 
cause  of  action  on  one  entire  contract  should  not  be  divided, 
would   be   unnecessary   and   surplusage;  and   though  an 
argument  that  a  clause  in  an  act  of  Parliament,  if  under- 

(a)  11  M.  &  W.  356. 
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slood  in  one  sense  would  be  operative,  in  another  inope-        1848. 
rative,  is  not  by  any  means  a  conclusive  one ;  because  it      q^[JJJ^J^ 
must  be  admitted,  that  clauses  are  often  introduced  ex  <»• 

abundanti  cauteld ;  yet  it  is  of  some  weight,  and  the 
probability  is,  that  the  L^islature,  in  enacting  that  a 
cause  of  action  should  not  be  divided,  meant  a  cause  of 
action  which,  but  for  the  enactment,  would  be  divisible; 
and  when  it  is  considered  to  what  abuses  the  narrower 
construction  of  this  term  would  lead,  which  is  strongly 
exemplified  in  the  present  case,  in  which  228  actions  have 
been  brought,  and  3000  might  have  been  brought,  we 
think  we  may  safely  conclude,  that  the  term  ^  cause  of 
action"  ought  to  be  interpreted  ^'one  cause  of  action,"  and 
not  to  be  limited  to  an  action  on  one  separate  contract.  But,' 
on  the  other  hand,  if  the  term  b  to  comprise  all  debts  that 
might  be  included  in  one  count,  debts  for  work  and  labour, 
goods  sold,  use  and  occupation,  &c.,  though  totally  uncon- 
nected with  each  other,  which  might  be  included  in  one 
indebitatus  count,  would  be  prevented  from  being  divided 
under  this  clause;  and  if  indivisible,  and  the  creditor 
brought  an  action  for  any  part,  he  would  virtually  abandon 
all  the  remainder  by  the  operation  of  the  latter  part  of  the 
63rd  section.  In  such  a  case,  Mr.  Justice  Coleridge  held, 
that  a  similar  clause  in  the  Brighton  Court  of  Bequests* 
Act  (3  &  4  Vict  c  10,  s.  24)  did  not  apply,  the  demand 
there  being  for  three  distinct  things,  for  a  horse  sold,  for 
rent,  and  for  goods  sold ;  but  he  made  a  distinction  between 
that  case  and  one  where  a  debtor  has  a  bill  running  from 
day  to  day ;  Neale  v.  Ellis  (a).  In  such  a  case,  though 
each  item  of  goods  supplied  or  work  done  constitutes  a 
separate  contract,  so  that  after  the  stipulated  price  becomes 
due  the  tradesman  could  sue  for  one  item ;  yet  the  under- 
standing is,  undoubtedly,  that  it  shall  be  united  with  other 
items  and  form  one  entire  demand :  and,  doubtless,  if  after 
several  other  items  were  added  to  the  first,  the  tradesman 

(a)  Ante^  vol.  1,  p.  163.  ' 
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1818.  were  to  bring  separate  actions  for  each,  as  fcnr  a  distinct 
debt,  any  superior  Court  would  deal  with  such  proceeding 
as  vexatious.  It  appears  then  that  a  great  inconvenience 
would  follow,  if  the  term  ^  cause  of  action**  were  interpreted 
to  mean  cause  of  action  on  one  separate  contract,  and  also, 
if  the  constniction  were  to  be  that  it  was  intended  to  cover 
all  contracts  executed,  however  dissimilar  in  diaracter,  that 
could  be  included  in  one  indebitatus  count,  which,  accofd- 
ing  to  the  modem  practice,  may  com{»ise  any  number  of 
separate  unconnected  contracts,  whenever  made,  eadi 
having  ended  in  a  debt  before  the  commencement  of  the 
suit.  As  some  extension  must  be  given  to  the  fcMiner 
construction,  some  restriction  must  be  put  on  the  latter, 
and  we  think  that  we  ought  to  hold  the  63rd  clause  does 
apply,  (whether  to  all  debts  which  could  be  com{»ifled  in 
one  description  in  one  count  as  for  goods  sold  or  not,  we 
need  not  now  decide) ;  but,  at  all  events,  to  the  cases  of 
tradesmen's  bills,  in  which  one  item  is  connected  with 
another  in  this  sense,  that  the  dealing  is  not  intended  to 
terminate  with  one  contract,  but  to  be  continuous,  so  that 
one  item,  if  not  paid,  shall  be  united  with  another,  and 
form  one  entire  demand.  If  that  demand  exceed  2(M1,  it 
ceases  to  be  within  the  jurisdiction  of  the  County  <^ourt; 
and,  therefore,  we  think  that  on  the  facts  disclosed  in  the 
affidavit  before  us,  all  the  debts  claimed  fell  within  that 
description,  the  total  greatly  exceeding  202.,  and,  conse- 
quently, they  ought  not  to  have  been  separated  into 
different  suits.  Whether,  if  the  total  had  only  amounted 
to  20^,  and  the  items  had  been  separated  and  sued  for  by 
separate  plaints,  the  total  being  within  the  jurisdiction  of 
the  County  Court,  which  then  could  have  given  adequate 
relief  the  suits  could  have  been  prohibited,  is  a  question 
uhich  need  not  now  be  discussed;  but  when  the  total 
exceeds  that  amount,  and  justice  cannot  be  done  in  the 
County  Court,  we  think  that  that  Court  has  no  jmrisdiction, 
and  that  a  prohibition  ought  to  go. 

Rule  absolute. 
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1848. 


In  re  a  Plaint  or  Suit  in  the  County  Court  of 

Middlesex. 
Between  Robinson 

and 

LfiNAOHAN. 

FT   ILLES  had  obtained  a  rule,  calling  on  the  Judge  of  An  action 
the  County  Court  of  Middlesex,  held  at  Islington,  and  the  broo^t 
plaintiff  Robinson,  to  shew  cause  why  a  writ  of  prohibition  J^fenirt In 
should  not  issue,  prohibiting  the  said  Court  from  proceeding  ^  Cowitj 
in  the  cause ;  and  why  the  money  paid  by  the  defendant  recehred  no 
therein  for  debt  and  costs,  under  protest,  should  not  be  proceeding 
returned  to  him.  ^^^^ 

bannff  been 

The  rule  was  obtained  on  a£Sdavits,  which  shewed  that  lerfedbya 
the  defendant  lodged  within  the  district  of  the  County  wrong  place. 
Court  of  Middlesex,  and  that  on  returning  on  the  13th  of  JH^!^^ 
January,  a.  d.  1848,  to  his  lodgings,  he  found  an  officer  of  |If^^^JJj?L 
the  said  Court  in  his  lodgings,  and  in  possession  of  his  proof  haTug 
goods  under  an  execution.     He  had  never  received  any  theaerriceof 
summons,  or  any  notice  of  any  proceedings  against  him  SaUjS^'. 
previous  to  the  execution ;  but  the  summons  had  in  point  S^f^jS^^ 
of  fact  been  served  by  mistake  at  another  house  where  he  ant  made  an 
had  never  lived,  and  the  officer  who  left  it  had  been  told  ^Ee  Coonu 
that  the  defendant  did  not  live,  and  was  not  known  there.  SeT&Tio 
The  defendant  himself  went  to  the  County  Court  the  next  Vict  c  96, 
day,  and  complained  of  the  facts  stated  above,  and   the  aside' Uiejndg- 
Judge  then  made  an  order  as  follows :   **  It  is  ordered,  that  |^|^ution. 
on  the  defendant's  undertaking  to  appear  and  defend  this  '^ •^"**?®, 

^  *"         ,  made  an  order, 

case,  on  the  merits,  and,  also,  undertaking  to  bring  no  but  upon  terms 
action  against  the  plaintiff,  or  any  officer  of  this  Court,  the  defendant 
judgment  be  set  aside ;  and  in  de&ult  of  giving  such  under-  Jj^^^^xhe 

defendant 
then  naid  tho 
amount  under  protest,  and  applied  to  this  Court  for  a  prohibition :  Hddy  that  the  Judge  having 
heard  the  eTidence  of  service,  and  decided  upon  it,  had  jurisdiction  in  the  matter ;  and  that, 
therefore,  no  prohibition  could  be  granted. 
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1848.        taking  on  Saturday  next,  it  is  ordered,  that  the  said  jiM%- 
'^T — ST""-'     ment   and  execution   be  confirmed."    The    plaintiff   did 

Robinson 

V.  not    give    the    undertaking,  but  paid  the  debt  and   costs 

Lenaghan.  . 

under  protest. 

•/l  Brawn  now  shewed  cause.  The  case  In  the  matter  of 
J.  W.  Poe  {a\  is  an  authority  shewing  that  a  prohibiticm 
cannot  issue  to  an  inferior  Court,  after  the  sentence  of  that 
Court  has  been  carried  into  effect  It  was  distinctly  held 
in  that  case,  that  a  prohibition  could  not  issue  after  the 
sentence  of  a  Court  Martial  had  been  ratified  by  the  KiD{^ 
and  carried  into  execution.  In  the  matter  of  the  Dean  of 
York  (6),  is  also  an  authority  against  this  application.  The 
9  &  10  Vict  c.  95,  s.  80,  enacts,  ^  that  if  on  the  day  so 
named  in  the  summons,  or  at  any  continuation  or  adjoarn^ 
ment  of  the  Court  or  cause  in  which  the  summons  was 
issued,  the  defendant  shall  not  appear,  or  suflSciently  excuse 
his  absence,  or  shall  neglect  to  answer  when  called  in 
Court,  the  Judge,  upon  due  proof  of  the  service  of  the 
summons,  may  proceed  to  the  hearing  or  trial  of  the  cause 
on  the  part  of  the  plaintiff  only,  and  the  judgment  there- 
upon shall  be  as  valid  as  if  both  parties  had  attended: 
Provided  always,  that  the  Judge  in  any  such  case,  at  the 
same,  or  any  subsequent  Court,  may  set  aside  any  judgment 
so  given  in  the  absence  of  the  defendant,  and  the  execution 
thereupon,  and  may  grant  a  new  trial  of  the  cause,  upon 
such  terms,  if  any,  as  to  payment  of  costs,  giving  security 
for  debt  or  costs,  or  such  other  terms  as  he  may  think  fit, 
on  sufficient  cause  shewn  to  him  for  that  purpose."  In  this 
case  the  Judge  of  the  County  Court  has  had  proof  satis&ctory 
to  his  own  mind  of  the  service  of  the  summons,  which  is 
enough  to  give  him  jurisdiction.  The  inquiry  whether 
there  is  satisfactory  evidence  of  a  service  is  entirely  for  the 
Judge.     Ferguson  v.  Mahon  (c),  was  cited  when  the  rule 

(a)  5  B.  &  Ad.  681 ;  S.  C.  2      D.  202. 
N.  &  M.  636.  (c)  11  A.  &  E.  179 ;  S.  C.  3 

iff)  2   Q.  B.   I  ;   S.  C.  2  G.  &       p.  &  D.  143. 
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was  moved    for,   but  that  was  on  another  point     The        184B. 
decision  there  was,  that  in  an  action  upon  a  judgment  of    \i^^^^^ 
the  Court  of  Common   Pleas  in  Ireland,  the  defendant,    ,      »• 
although  he  could  not  discuss  the  decision  of  that  Court, 
if  they  had  jurisdiction  over  him,  might  shew  that  they  had 
in  point  of  fact  no  such  jurisdiction ;  and  that  he  shewed 
their  want  of  such  jurisdiction  by  shewing  that  he  had  never 
been  served  with,  nor  was  aware  of  the  existence  of  any 
process  in   any  such   action,  nor  had  he  ever  appeared 
therein. 

fFzUes,  in  support  of  the  rule.  After  the  case  of  In 
the  matter  of  the  Dean  of  Yorh^  it  is  clear,  that  a  superior 
Court  will  interfere,  by  prohibition,  when  an  inferior  Court 
has  given  judgment  against  a  defendant  who  has  not  had 
notice  by  the  service  of  process  upon  him.  The  80th 
section  of  the  9  &  10  Vict  c.  95,  removes  the  necessity  of 
the  personal  appearance  of  the  defendant  in  Court,  and 
enables  the  Coiut  to  proceed  in  his  absence,  upon  proof  of 
service;  but  it  cannot  give  the  Court  jurisdiction  where 
there  has  been  no  service,  and  no  notice  at  all. 

Pollock,  C.  B. — It  would  be  extremely  inconvenient  if 
we  were  to  constitute  ourselves  judges  of  the  question, 
whether  the  process  of  an  inferior  Court  has  been  duly 
served.  That  question  has  been  left  by  the  Legislature  to 
the  decision  of  the  Judge  of  the  inferior  Court,  to  whom  it 
more  properly  belongs.  The  80lh  section  gives  the  Judge 
power  to  proceed  upon  due  proof  being  given  of  the 
service  of  the  summons,  and  it  makes  him  the  sole  arbitrator 
of  the  sufficiency  of  such  proof.  As  soon  as  he  is  satisfied 
he  has  jurisdiction. 

Parke,  B. — I  am  of  the  same  opinion.  The  Legislature 
has  given  power  to  the  Judge  to  decide  on  the  sufficiency  of 
service  in  these  cases,  and  it  has  also  given  him  power  to 
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Robinson 

9. 

Lenaohan. 


rectify  any  injustice  which  may  be  oommittedy  if  he  should 
be  mistaken  or  deceived.  The  Judge  may,  upon  the 
application  of  the  defendant,  set  aside  any  judgment, 
obtained  in  tlie  defendant's  absence,  if  the  defendant 
shews  him  that  no  summons  has  in  &ct  been  served*  The 
Judge  has,  in  the  present  case,  made  an  order  in  pursuanoe 
of  that  power,  and  the  defendant  should  have  avukd 
himself  of  it. 


KoLFE,  B. — ^The  words  **due  proof  in  the  act  of 
Parliament,  do  not  mean  that  a  summons  shall  actually 
have  been  served,  but  that  the  mind  of  the  Judge  shaU 
be  satisfied  of  the  service.  Upon  being  so  satisfied  he 
has  forthwith  jurisdiction. 

Rule  discharged,  with  costs  {dy 
(a)  See  ZokrtA  v.  Swdtk,  mUe,  p.  636. 


The  privilege 
of  an  attorney 
plaintiff  to 
sue  in  the  in* 
perior  Court 
of  which  he 
b  an  attor- 
ney, if  not 
alrected  by 
the  County 
Courts*  Act, 
9  &  10  Vict. 
c.  95. 

He  is, 
therefcnre, 
entitled  to 
costs,  not- 
withstanding 
section  129, 
although  he 
recovers  less 
than  20/.  in 
an  action  in  the  superior  Court 


Jones  v.  Bbown. 

1  HIS  was  a  rule  calling  upon  the  pluntiff  to  shew  cause 
why  a  suggestion  should  not  be  entered  on  the  roll  to 
deprive  him  of  costs  under  the  County  Courts'  Act, 
9  &  10  Vict  c.  95,  s.  129. 

It  appeared  upon  the  affidavits,  that  the  defendant 
resided  within  the  jurisdiction  of  the  County  Court  of 
Surrey,  and  within  twenty  miles  of  the  plaintiff,  who  was 
an  attorney  residing  in  London.  That  the  cause  of  action 
arose  within  the  jurisdiction  of  the  County  Court,  and 
that  the  action  was  brought  by  the  plaintiff  as  indorsee 
against  the  defendant  as  acceptor  of  a  bill  of  exchange  for 
18/.  3*. 
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G.  F.  Pollock  shewed  cause.  The  privilege  of  an  1848. 
attorney  defendant  to  be  sued  in  the  superior  Court  is,  it 
is  conceded,  taken  away  by  the  9  &  10  Vict  c.  95 ;  but  his 
privilege  as  an  attorney  plaintiff  still  remains.  None  but 
express  words  will  deprive  an  attorney  of  this  privilege; 
Board -7,  Parker  (a);  Dyer  v.  Levy  {b);  Husseyy,  Jordan  {c). 
The  67th  section,  which  will  be  relied  on  by  the  other 
side,  cannot  be  said  to  apply  to  the  case  of  a  plaintiff,  upon 
whom  it  depends  whether  or  not  he  will  come  within  the 
jurisdiction  of  the  Court;  and  the  words  of  the  129th 
section  are  too  general  to  take  away  this  privilege.  The 
point,  besides,  has  been  expressly  decided  a  few  days  ago 
by  the  Court  of  Queen's  Bench,  in  Lewis  v.  Hance  {d)y  and 
Jones  V.  Savage  (e),  after  time  taken  to  consider ;  and  this 
Court  will  not  review  that  decision.  [He  referred  to 
Armingtofiis  case  {/) ;  Gardner  v.  Jessop  {g)\  Silk  v.  Ren- 
nett  (A);  and  Wright  v.  Skinner  (i).] 

The  Court  called  on 

Pearson^  to  support  the  rule.  This  Court  being  a  Court 
of  co-ordinate  jurisdiction,  will  not  feel  bound  by  the 
decision  of  the  Court  of  Queen's  Bench,  but  will  treat  the 
case  as  if  it  had  first  come  before  them;  particularly  as 
there  are  no  means  of  reviewing  the  propriety  of  that 
decision  by  writ  of  error  or  otherwise.  The  manifest 
intention  of  the  Legislature  was,  that  no  actions,  within 
the  jurisdiction  of  the  County  Court,  should  be  brought 
in  the  superior  Court,  except  at  the  penalty  of  costs,  no 
matter  who  the  plaintiff  might  be ;  and  the  terms  of  the 
act,  it  is  submitted,  are  large  enough  to  carry  out  that 
intention.     A  contrary  construction  might  be  productive 

(a)  7  East,  47 :  S.  C.  3  Smith»         {e)  Ante,  p.  645,  note. 
52.  (/)  Palm.  403. 

iff)  4  Dowl.  630.  (p)  2  Wils.  42. 

(c)  Cited  in  note  to  WiUskire         (A)  3  Burr.  1583. 
▼.  Ltoyrf,  1  Doug.  382,  4th  ed.  (i)  1  M.  &  W.  144?  S.  C.  4 

\d)  Since  reported,  ante,  p.  641.  Dowl.  745. 
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1848.  of  great  mischief;  as  attomies  might  buy  up  bills  of  ex- 
change of  small  amount,  for  the  purpose  of  getting  costs 
in  the  superior  Courts  by  bringing  actions  upon  them. 

Pollock,  C«  K — ^I  am  of  opinion  that  this  rule  must  be 
discharged.  There  are  numerous  authorities  which  Aem 
that  general  words,  like  these  used  in  the  present  act,  wiD 
not  take  away  the  privilege  of  attorneys  to  sue  as  plaintift 
in  the  superior  Courts.  It  seems  to  me  to  be  not  an  in- 
convenient mode  of  construing  a  statute,  to  presume  diat 
the  Legislature  was  aware  of  the  state  of  the  law  at  the 
time  of  its  being  passed;  and  if  so,  what  is  there  to  shew 
that  the  Legislature  intended  that  the  words  here  used 
should  have  a  larger  or  more  extended  signification,  than 
similar  words  have  been  held  to  have  in  former  statutes. 
I  do  not  think  that  we  should  be  justified  in  overruling  s 
long  series  of  cases. 

Parke,  B.,  Rolfe,  B.,  and  Platt,  B.  concurred. 

Rule  discharged  (a). 

(a)  See  Lewis  v.  Hance,  ante,  p.  641. 


Jones  v.  Bonner  and  Nash. 

A  plamtiff         1  HIS  was  a  rule  calling  upon  the  defendants  to  shew 
pau^rb  mBj    cause  why  a  plea  of  release  puis  darrein  continuance,  and 

fei^Sf  thlT     ^**®  ^^^^  ^^  release  therein  mentioned,  should  not  be  set 
cause  of  aside* 

action  to  the 

defendant,  without  the  consent  or  knowledge  of  his  attorne? ;  if  it  be  done  hoak  fide  with  a  view 

to  settle  the  action,  and  not  from  any  intention  to  depriye  tne  attorney  of  his  costs. 

The  Coort  refused  to  set  aside  a  plea  of  release  puis  darrein  continuance  in  a  pauper  <*^^tft^ 
on  the  ground  that  the  release  had  been  giyen  without  the  knowledge  or  consent  of  the  plaintiffs 
aUomey ;  where  it  appeared  to  have  been  executed  in  pursuance  of  a  bon^  fide  arranffemart 
between  the  plaintiff  and  the  defendant  to  settle  the  action,  and  without  any  collusion  on  their 
part  to  depriye  the  attorney  of  his  costs. 
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It  appeared  that  the  plaindff  in  this  case,  who  sued  in        1848. 
fonn&  pauperis,  had  brought  the  present  action  against  the       Jonks 
defendant  Bonner,  who  was  his  landlord,  and  against  the      ^  '- 
defendant  Nash,  who  acted  by  the  former's  command,  for  an   and  Another, 
alleged  trespass  to  his  cottage  and  goods.     Issue  had  been 
joined,  and  notice  of  trial  was  given  at  the  last  Spring 
Assizes  at  Hereford.     The  commission  day  was  on  the 
23rd  of  March.     On  the  4th  of  March,  however,  the  plea 
of  release  puis  darrein  continuance,  which  it  was  now  sought 
to  set  aside,  was  delivered  to  the  plaintiff's  attorney,  who 
thereupon  countermanded  the  notice  of  trial     There  was 
some  contradiction  upon  the  affidavits  on  either  side.     The 
affidavit  of  the  plaintiff  in  support  of  the  rule,  stated  that  he 
was  sorry  that  he  had  executed  the  release,  that  Bonner 
had  offered  him  a  sovereign  to  do  so^  and  that  one  Boden- 
bam  had  promised  to  put  him  in  a  cottage.     The  affidavit 
of  his,  the  plaintiff's,  attorney,  stated  his  belief  that  Bonner 
had  firaudulently  colluded  with  the  plaintiff  to  deprive  him, 
the  attorney,  of  his  costs,  and  that  with  that  design  the 
release  had  been  executed.     It  also  stated  that  he  had  laid 
out  a  considerable  sum  of  money  in  conducting  the  action. 
On  the  other  hand,  the  affidavit  of  the  defendant  Bonner 
denied  that  he  had  ever  offered  the  plaintiff  a  sovereign  to 
execute  the  release,  or  that  Bodenham  or  any  other  person 
had  promised  the  plaintiff  to  put  him  in  a  cottage,  or  that 
he  had  colluded  with  the  plaintiff  to  deprive  the  attorney 
of  his  costs.     It  stated  that  the  plaintiff  had  voluntarily 
come  to  him,  that  he  had  given  the  plaintiff  a  sovereign 
on  account  of  the  distressed  state  of  his  family,  and  that  it 
was  then  arranged  that  the  plaintiff  should  execute  a  release ; 
that  accordingly  a  release  was  prepared,  and  the  plaintiff 
came  to  Bonner's  house  on  the  28th  of  February,  when  it 
was  read  over  and  explained  to  him,  and  that  he  signed  it 
of  his  own  free  will,  and  without  any  promise  whatever 
being  made  to  induce  him  to  do  so.     There  were  other 
affidavits  which  gave  the  same  account  of  the  transaction. 

A  A  A  2 
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1848.  Martin  shewed  cause.     The   quesdon  is,  whether  the 

^"T'"^'^"*^     Court  can  see  upon  these  affidavits,  that  the  release  has  been 
V-  given  for  the  purpose  of  fraudulently  depriving  the  attorney 

and  Another,  of  his  costs ;  becausc,  if  it  was  given  voluntarily,  and  without 
any  other  intention  than  the  bona  fide  one  of  putting  an 
end  to  the  action,  the  Court  will  not  set  the  plea  aside, 
although  the  effect  may  be  to  deprive  the  plaintiff's 
attorney  of  his  costs.  It  is  submitted  that  the  hcta,  as 
they  appear  upon  the  affidavits  on  both  sides,  n^ative  the 
exbtence  of  any  fraudulent  intention.  The  case  of  Wright 
V.  Burroughes  {a\  will  no  doubt  be  relied  on  in  support  of 
this  rule ;  but  there,  there  were  circumstances  shewing  that 
the  plaintiff  was  desirous  of  depriving  his  attorney  of  costs. 
If  that  case  is  to  be  considered  as  going  the  whole  length 
of  deciding,  that  under  no  circumstances  can  a  pauper 
plaintiff,  having  once  commenced  an  action,  afterwards 
abandon  it  without  the  consent  of  his  attorney ;  it  is  sub- 
mitted that  it  cannot  be  supported,  as  such  a  decision  would 
open  a  wide  field  of  oppression  to  litigious  attomies,  who^ 
in  conducting  a  pauper  suit,  might  refuse  reasonable  terms, 
which  their  client  would  be  glad  to  accept,  for  the  sake  of 
running  up  a  large  bill  of  costs. 

Skinner  in  support  of  the  rule.  The  usual  effect  of  a 
release  in  an  action  in  forma  pauperis  is  to  deprive  the 
plaintiff's  attorney  of  his  costs ;  and  the  parties  must  have 
been  aware  of  that  fact  when  they  made  the  agreement 
In  Wright  v.  Burroughes  («),  the  distinction  between  the 
case  of  an  attorney  of  a  plaintiff  suing  in  forma  pauperis, 
and  an  attorney  of  an  ordinary  plaintiff  is  fully  recognised. 
The  attorney  of  a  pauper  plaintiff  is  appointed  by  the 
Court,  and  employs  his  skill  and  time  and  capital,  upon  the 
mere  chance  of  succeeding  in  obtaining  costs  fix>m  the 
opposite  party.     To  use  the  language  of  THndal,  C.  J.,  in 

(a)  3  C.  B.  344 ;  S.  C.  ante,  vol  4,  p.  226. 
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giving  judgment  in  that  case,  he  ^* builds  all  his  hopes  of  ^S4S. 

remuneration  for  his  expense  of  them  and  money,  upon  Jonks 

his  success  against  his  adversary  f  and  "  a  release  destroys  bonneb 

those  just  hopes."    The   Courts  have,  therefore,  always  wid  Another, 
discountenanced  the  settling  an  action  by  the  plaintiff  and 
defendant  behind  the  back  of  the  attorney. 

Pollock,  C.  B. — ITie  circumstances  of  the  present 
case  differ  entirely  from  those  which  existed  in  Wright  v. 
Burroughes.  In  that  case  Timlal,  C.  J.,  seems  to  have 
refrained  from  laj'ing  down  any  precise  rule  of  law  upon 
the  subject,  and  to  have  merely  decided  that  under  the 
particular  circumstances  which  there  existed,  the  Court  was 
exercising  a  proper  discretion  in  protecting  the  attorney. 
I^  indeed,  the  attorney  undertaking  to  carry  on  the  action 
for  a  pauper  plaintiff,  were  to  be  considered  as  doing  so, 
upon  the  understanding  that  he  is  to  be  allowed  to  carry  it 
on  to  its  termination  in  spite  of  the  plaintiff,  that  he  is  to 
be  dominus  litis — then  the  alignment  of  Mr.  Skinner  should 
prevail  But  I  do  not  think  that  there  is  any  such  under- 
standing. All  that  the  Courts  have  done  in  cases  of  this 
kind,  b  to  interfere  to  prevent  any  collusion  of  the  plaintiff 
and  defendant  to  deprive  the  attorney  of  hb  costs ;  but  such 
interference  has  never  been  extended  to  a  case  where  a  fair, 
reasonable,  and  bona  fide  arrangement  to  settle  the  action 
has  been  come  to  between  the  plaintiff  and  the  defendant. 
Far  from  setting  aside  any  such  arrangement,  I  should  be 
sorry  to  offer  any  impediment  in  the  way  of  its  being 
made. 

RoLFE,  B. — I  am  of  the  same  opinion.  In  Wright  v. 
BurrougheSy  Tindaly  C.  J.,  begins  his  judgment  by  saying, 
'*  I  will  not  say  that  cases  may  not  arise  in  which  it 
may  be  lawful  for  a  pauper  plaintiff  to  settle  with  the 
defendant,  without  regard  to  hb  attorney's  lien."  There- 
fore,  assuming   that    it    may   be    lawful    to    make    such 
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1848. 


Jones 

*. 

Bonner 

and  Another. 


an  arrangement  behind  the  attorney's  back,  I  think  t 
is  just  one  of  those  cases  in  which  it  should  be  allowi 
The  cause  of  action  is  such  that,  it  appears  to  me  higl 
probable,  that  only  nominal  damages  would  have  be 
recovered;  and  so  &i  from  the  defendant  Bonner  havi 
colluded  with  the  plaintiff,  it  appears  that  the  plaintiff  w< 
to  him  and  voluntarily  offered  to  make  the  ammgemc 
I,  therefore,  think  the  Court  ought  not  to  interfere. 


Platt,  B. — If  a  plidntiff  suing  in  forma  pauperis  w 
not  allowed  to  enter  into  a  bona  fide  arrangement  to  8i 
the  further  progress  of  the  action,  he  would  be  a  m( 
instrument  in  the  hands  of  the  attorney  to  extort  money 
the  shape  of  costs  from  the  defendant.  The  attorney  shoi 
ascertain  the  character  of  his  client  before  he  embarks 
a  cause  of  this  kind. 

Rule  dischaiged,  with  costs 


McGregor  v.  Fiskin. 
The  defendant,  ThIS  was  a  rule  calUng  upon  the  pUdntiff  in  the  ak 


onbiuineflsin  ^ction,  to  shcw  cause  why  a  sum  of  1,3292.  19«.  IdL^p 
into  Court,  in  lieu  of  special  bail,  should  not  be  rep 
out  of  Court  to  the  defendant,  or  to  Mr.  Alexani 
Mitchell. 

It  appeared  that  the  defendant  carried  on  business 
partnership  with  a  Mr.  James  Mitchell,  under  the  firm 
Ross,  Mitchell  &  Co.,  at  Glasgow,  and  at  Toronto 
Upper  Canada.     That  the   Glasgow   firm    had   beco 

madt^o^?  bankrupt,  and  that  on  the  20th  of  March,  1848,  the  L 

on  the  petition 

of  the  partnership  firm,  sequestrating  their  estate,  appointing  two  meetings  of  crediton» 
granting  to  the  defendant  a  **  warrant  of  protection'*  **  against  arrest  or  imprisooment  €or ' 
debt  :**  Held,  that  this  was  a  warrant  of  protection  firom  arrest,  under  the  13th  tectioD  of 
2  &  3  Vict  c.  41,  (Scotch  Bankrupt's  Act),  and  not  a  warrant  of  liberatioii  under  the 
section ;  and  that  as  the  defendant  was  in  custody  at  the  time  it  was  granted,  it  was  inopen 
to  discharge  him. 


partnership  in 
Scotland,  was 
arrested  in 
England  on 
the  17th  of 
March,  1848, 
upon  a  capias 
issued  unaer 
the  1  &  2  Vict 
c  110,  s.  3. 
On  the  20th 
of  March,  the 
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Ordinary,  upon  the  petition  duly  filed  of  the  defendant        1848. 
and  the  said  James  Mitchell,  made  the  following  order  2 —       McGregor 


Edinburgh,  20th  of  March,  1848. 

The  Lord  Ordinary  having  considered  this  petition, 
with  the  writs  produced,  sequestrates  the  estates  now 
belonging,  or  which  shall  hereafter  belong  to  the  petitioners, 
John  Ilskin  and  James  Mitchell,  individual  partners  of 
the  firm  of  Ross,  Mitchell  &  Co.,  merchants,  carrying  on 
business  in  Glasgow,  and  at  Toronto  in  Upper  Canada,  as 
partners  of  the  said  firm,  and  as  individuals,  before  the  date 
of  their  discharge,  in  terms  of  the  act  2  &  3  VicL  c  41,  and 
declares  the  same  to  belong  to  their  respective  creditors^ 
for  the  purposes  of  the  sdd  act ;  appoints  the  creditors  to 
hold  two  meetings  at  the  times  and  place  mentioned  in  the 
petition,  for  the  purpose  of  electing  one  interim  factor,  or 
separate  interim  factors,  and  one  trustee,  or  separate  trustees, 
or  trustees  in  succession,  and  commissioners,  as  directed  by 
the  statute;  remits  to  the  sheriff  of  the  county,  where  the 
said  meetings  are  to  be  held,  to  proceed  in  manner  men- 
tioned in  the  statute ;  and  grants  warrants  of  protection  to 
the  said  John  Ilskin  and  James  Mitchell  respectively, 
against  arrest  or  imprisonment  for  civil  debt,  until  the 
meeting  of  the  creditors  for  the  election  of  a  trustee. 

(Signed)  John  A.  Mubrav. 

That  previously,  on  the  17th  of  March,  the  defendant  was 
arrested,  in  London,  at  the  suit  of  the  plaintiff,  upon  a  capias 
issued  under  the  1  &  2  Vict  c.  110,  s.  3.  That  on  the 
above  order  being  made,  the  defendant  took  out  a  summons, 
returnable  before  Parke,  B.,  at  Chambers,  calling  upon  the 
plaintiff  to  shew  cause  why  he  should  not  be  discharged 
out  of  custody  as  to  the  above  action ;  but  that  learned 
Judge  declined  to  interfere.  That  a  sum  of  1,329^  Ids.  Id. 
was  then  paid  into  Court  by  a  Mr.  Alexander  Mitchell,  on 
his  behalf,  upon  which  he  was  discharged  out  of  custody. 
The  present  rule  was  then  obtained,  against  which. 


V* 
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ffUles  shewed  cause.  The  defendant  was  in  cnstodj 
before  this  warrant  of  protection  was  granted.  It  was 
therefore  inoperative.  It  is  not  a  warrant  of  liberation. 
That  is  an  entirely  different  document,  and  power  to  grant 
which  is  conferred  by  a  totally  different  section  of  the 
Scotch  Bankrupt  Act,  2  &  3  Vict  c  41,  a.  17.  The 
present  warrant  is  framed  under  the  13th  section  (a).  It 
is  the  17  th  section  (b)  which  empowers  the  Lord  Ordinary 


(a)  2  &  3  Vict.  c.  41,  8.  13. 
"  That  where  a  petition  is  pre- 
sented for  sequestration  by  the 
debtor  or  by  a  company  with 
concurrence  as  aforesaid,  the 
Lord  Ordinary  shall  forthwith 
issue  a  deliverance  by  which  he 
shall  award  sequestration  of  the 
estates  which  then  belong  or  shall 
thereafter  belong  to  the  debtor  or 
company  before  the  date  of  the 
discharge,  and  declare  the  estates 
to  belong  to  the  creditors  for  the 
purposes  of  this  act ;  and  he  shall 
appoint  a  meeting  of  the  creditors 
to  be  held  at  a  specified  hour  on 
a  specified  day,  being  not  earlier 
than  eight  and  not  later  than 
fourteen  days  from  the  date  of 
the  deliverance,  at  a  convenient 
place  within  the  county  where 
the  debtor  carries  on  or  last  car- 
ried on  his  business,  (failing 
which,  at  a  convenient  place 
within  the  county  wherein  he 
resides  or  last  resided,)  to  elect 
an  interim  factor,  and  another 
meeting  to  be  held  at  a  specified 
hour  on  another  specified  day, 
being  not  less  than  four  weeks 
and  not  more  than  six  weeks 
from  the  date  of  the  deliverance, 
at  the  place  fixed  for  the  election 
of  interim  factor,  to  elect  a  trus< 
tee  or  trustees  in  succession,  and 


commissioners,  and  do  the  other 
acts  herein-after  proyided ;  and 
he  shall  likewise  remit  to  the 
sheriff  of  the  county  where  the 
meeting  is  to  be  held  to  proceed 
in  manner  herein-after  mentioned, 
and  grant  to  the  debtor  or  part- 
ners of  the  company  (as  the  case 
may  be)  a  warrant  of  protection 
against  arrest  or  imprisonment 
for  civil  debt  until  the  meeting 
of  the  creditors  for  the  eleetioa 
of  trustee  as  hereiiiafter  pro- 
vided." 

(6)  Sect.  17.  "That  the  Lord 
Ordinary  may,  on  application 
made  either  in  the  petition  for 
sequestration  or  by  a  separate 
petition  by  the  debtor,  grant  a 
warrant  for  liberating  the  debtor 
if  in  prison,  after  such  intimation 
to  the  incarcerating  creditor  or 
his  known  agent  as  the  Lord 
Ordinary  shall  deem  to  be  just, 
and  after  hearing  any  objection 
to  the  granting  of  such  warrant; 
and  if  the  application  be  refused, 
it  shall  be  competent  for  the 
debtor  to  make  a  new  application 
for  liberation,  with  consent  of  the 
trustee  and  the  commissioners, 
and  on  intimation  and  hearing 
objections  as  aforesaid  the  Lord 
Ordinary  may  grant  warrant  to 
liberate." 
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to  grant  a  warrant  for  liberating  the  debtor  if  in  prison ; 
and  such  warrant  is  only  to  be  granted  after  notice  given  to 
the  party,  at  whose  suit  he  is  in  custody,  of  the  intended 
application.  The  mere  insertion  of  the  word  "  imprison- 
ment" in  the  order,  therefore,  would  not  make  this  a 
warrant  of  liberation  as  well  as  a  warrant  of  protection 
from  arrest;  as  it  is  manifest  that  two  separate  docu- 
ments are  contemplated  by  the  statute.  But  even  should 
the  Court  be  of  opinion,  notwithstanding,  that  this  order 
was  in  effect  a  warrant  of  liberation,  the  defendant  would 
not  be  entitled  to  be  discharged  from  arrest  under  a 
capias  issued  upon  a  Judge's  order,  under  the  1  &  2  Vict 
c  110,  s.  3.  The  2  &  3  Vict  c  41,  s.  18  (a),  enacts,  that 
the  ^^  warrant  of  protection  or  liberation  shall  not  be  of  any 
effect  against  the  execution  of  a  warrant  of  arrest  or 
imprisonment  in  meditatione  fugse  or  ad  factum  prcestan- 
dum,  or  for  any  criminal  act"  It  is  true,  that  it  has  been 
decided  by  Mr.  Justice  Wigktman  in  the  Bail  Court,  in  a 
case  between  nearly  the  same  parties  (6),  that  a  capias  issued 
under  the  1  &  2  Vict  c.  1 10,  s.  3,  is  not  *^  a  warrant  of 
arrest  or  imprisonment  in  meditatione  fugse,"  within  the 
18th  section  of  the  2  &  3  Vict.  c.  41:  but  that  decision 
went  upon  the  ground  that  the  alleged  ^^fuga"  there  was 
the  contemplated  return  of  the  bankrupt  within  the  juris- 
diction of  the  Scotch  Bankruptcy  Court;  and  it  seems  to 
have  been  conceded  that  in  some  cases  the  capias  might  be 
a  warrant  of  arrest  or  imprisonment  in  meditatione  fugee, 
within  the  meaning  of  the  above  section.  It  is  submitted 
that  that  decision  cannot  be  supported,  and  that  a  capias 


(a)  Sect  18.  "That  the  war- 
rant granting  protection  or  li- 
beration, or  a  copy  thereof  cer- 
tified by  one  of  the  bill  chamber 
clerks,  shall  protect  or  liberate 
the  debtor  from  arrest  or  im- 
prisonment in  Great  Britain  and 
Ireland,  and  her  Majesty's  other 
dominions  for  civil   debt  con- 


tracted previous  to  the  date  of 
seqaestration ;  but  such  warrant 
of  protection  or  liberation  shall 
not  be  of  any  effect  against  the 
execution  of  a  warrant  of  arrest 
or  imprisonment  in  meditatione 
fiigsB  or  ad  factum  prsestandum, 
or  for  any  criminal  act." 
(6)  Ante,  p.  591. 
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issued  under  a  Judge's  <»der  cannot  be  a  warrant  of  arrest 
in  meditatione  fugae,  or  not,  according  to  the  special  facts 
stated  before  the  Judge  when  it  is  issued.  The  ocMistnic- 
tion  contended  for  cannot  create  any  inconvenience,  as  by 
the  67th  section  {a%  the  Lord  Ordinary  is  empowered  to 
grant  a  warrant  to  bring  the  bankrupt  before  him  ibr 
examination,  wherever  he  may  be  imprisoned  in  England 
or  Ireland,  and  for  his  re-transmission  and  re-4DcaiceratioD 
after  examination* 


Aspland  in  support  of  the  rule.  The  words  of  this 
warrant  are  express,  that  the  Lord  Ordinary  thereby 
^grants  warrant  of  protection  to  the  said  John  Fiddn, 
and  James  Mitchell  respectively,  against  arrest  or  iampfuai^ 
went  for  civil  debt"  It  is  therefore  a  good  warrant  of 
liberation  under  the  17  th  and  18  th  sections,  and  the  Court 
will  not  require  the  Lord  Ordinary  to  state  his  authority 
for  making  the  order ;  Marsh  v.  WooUey  (6);  or  presume 
that  he  has  acted  without  jurisdiction.  That  being  so^  the 
only  question  is,  was  the  imprisonment  under  the  capias  io 
this  case,  an  imprisonment  under  a  warrant  of  imprison- 
ment ^*in  meditatione  fogse;"  and  the  case  oi  APGrtgor  f. 


(a)  Sect.  67.  **  That  if  the 
bankrupt  be  in  any  part  of  Great 
Britain  and  Ireland  other  than 
Scotland,  the  Lord  Ordinary  may, 
on  petition  by  the  trustee,  grant 
warrant  under  the  seal  of  the 
Court  of  Session  to  all  Judges, 
magistrates,  justices  of  the  peace, 
and  officers  of  the  law  to  appre- 
hend and  transmit  him  to  the 
place  of  his  examination,  and  to 
enforce  the  same,  which  they  are 
hereby  required  to  do ;  and  if  the 
bankrupt  be  in  prison  or  custody 
the  Lord  Ordinary  may  grant 
warrant  as  aforesaid  to  magis- 
trates and  gaolers,  upon  receiving 
a  duplicate  of  such  warrant,  and 


an  acknowledgment  for  the  per- 
son of  the  bankrupt,  to  dehver 
him  to  the  messenger  mt  officer 
presenting  such  warrant,  iriiidi 
they  shall  do  accordingly;  and 
such  warrant  shall  be  sufficient 
authority  for  the  apprehenskm, 
transmission,  detention,  and  in- 
carceration of  the  bankrupt, 
(where  necessary  for  his  safe 
custody),  and  for  his  re-tnns- 
mission  alter  examination  to  and 
re-incarceration  in  the  prison  or 
custody  from  which  he  was  de- 
livered up." 

(6)  Ante,  vol.  1,  p.  84;  S.  C. 
5  M.  &  G.  675 ;  6  Scott,  N.  R. 
555. 
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Fishin  (a)y  which   has  been  already  cited,  is  an   express        1848. 
authority  that  it  is  not  M^S[^ 


Pollock,  C.  B. — ^This  rule  must  be  discharged  The 
defendant  was  arrested  on  the  17th  of  March,  but  the 
warrant  of  protection  granted  by  the  Lord  Ordinary  was 
not  made  till  three  days  after,  and,  the  defendant  being 
then  in  custody,  was  consequently  inoperative  for  his 
dischaige. 

Pabke,  B.— The  Scotch  Bankrupt  Act,  2  &  3  Vict 
c  41,  ss.  13  and  17,  empowers  the  Lord  Ordinary  to 
grant  two  distinct  kinds  of  warrantsi,  one  a  warrant  to 
protect  the  party  firom  arrest,  the  other  to  discharge  him  out 
of  custody,  being  already  arrested.  If  this  had  been  a 
warrant  of  liberation  under  the  17th  section,  <^  if  the 
arrest  had  taken  place  subsequent  to  the  gp'anting  the 
warrant  of  protection,  the  question  of  whether  there  was  in 
this  case  a  meditatio  fugae,  which  I  thought  was  the  point 
when  the  case  was  before  me  at  Chambers,  would  have 
arisen.  But  that  is  not  so.  The  only  question  is,  whether 
this  is  a  warrant  of  protection  under  the  13  th  section,  or  of 
liberation  under  the  17th  section;  and  I  am  clearly  of 
opinion  that  it  is  the  former.  The  18th  section  must  be 
read,  reddendo  singula  singulis,  that  a  warrant  of  protection 
shall  protect  the  debtor  from  arrest,  and  a  warrant  of 
liberation  shall  liberate  the  debtor  from  imprisonment 


RoLFE,  B.,  and  Platt,  B.,  concurred. 


Rule  discharged. 


V. 
Fl8KIN« 
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Where  loan 
action  of  as- 
sumpsit b J 
the  assignee 
of  an  insoWent 
to  rocorer  a 
debt  due  to 
the  estate,  the 
defendant 
pleaded  a 
traTerse  that 
the  plaintiff 
was  assignee, 
&c.,  modo  et 
foriak,  and  it 
appeared  on 
the  trial  that 
two  assignees 
were  appoint- 
ed, bat  that 
the  other  one 
bad  refused  to 
act:   Bdd, 
that  the  action 
could  not  be 
maintained, 
that  the  de-* 
fence  was 
properly  raised 
on  the  issue, 
and  that  the 
defendant  was 
not  bound  to 
plead  the  non- 
joinder in 
abatement. 


JoNESy  Assignee,  &c.  v.  Smith  (a). 

JLHIS  was  a  rule  calling  upon  the  plaintiff  in  the  above 
action  to  shew  cause  why  the  verdict  in  the  above  action 
should  not  be  set  aside,  and  a  nonsuit  entered  instead 
thereof 

The  pluntiff  had  brought  an  action  of  assumpsit  as 
assignee  of  one  Adams,  an  insolvent  debtor,  for  money 
lent  and  on  an  account  stated ;  to  which  the  defendant  had 
pleaded  non  assumpsit,  and  a  traverse  that  the  plaintiff 
<<  was  assignee  of  the  debts,  estate,  and  effects  of  the  sidd 
Samuel  Adams,"  modo  et  formft.  Issue  having  been  joined, 
the  cause  came  on  for  trial  before  the  undenheriff  of 
Berkshire,  when  it  appeared  that  two  assignees,  of  whom 
the  plaintiff  was  one,  had  been  appointed  to  Adams'  estate, 
but  that  the  other  had  refused  to  act.  It  was  objected  on 
the  part  of  the  defendant  that  the  plaintiff  must  be  non- 
suited, as  he  sued  as  sole  assignee,  and  the  evidence 
shewed  there  was  another  assignee  who  had  not  been 
joined.  The  undersheriff,  however,  refused  to  nonsuit  the 
plaintiff,  but  reserved  leave  to  the  defendant  to  move  to 
enter  a  nonsuit,  upon  which  the  present  rule  was  obtained ; 
against  which 


Martin  shewed  cause.  The  only  mode  of  taking  advantage 
of  the  nonjoinder  of  a  co-assignee  plaintiff  is  by  plea  in 
abatement  In  Snelgrove  v.  Hunt  {b)y  it  is  true,  Abbott,  C.  J., 
thought  that  it  was  a  ground  of  nonsuit ;  but  that  was  at 
nisi  prius;  and  when  the  case  was  afterwards  discussed  in 
banc(e),  the  decision  seems,  from  the  judgment  oiBayley^  J., 
to  have  turned  upon  the  &ct  that  the  declaration  there  was 
upon  promises  made  to  the  assignees.     The  issue  in  this 


Ca)  This  case  was  decided  in 
Hilary  Term,  1848,  but  was 
omitted  in  its  proper  place. 


(6)  2  Stark.  424. 
(c)  1  Chitt.  Rep.  71. 
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case  was  whether  or  not  the  plaintiff  was  assignee  of 
AdamSy  not  whether  he  was  sole  assignee.  It  is  like  the 
case  of  executors.  There,  it  is  clear  that  the  only  mode 
of  taking  advantage  of  nonjoinder  of  a  co-executor  plaintiff 
is  by  pleading  it  in  abatement,  after  craving  oyer  of  the 
probate;  1  fVms.  Saund.  291  A.  [He  referred  also  to 
7  &  8  Vict  c.  96,  s.  10;  AUvon  v.  Fumival  (a),  and 
Com.  Dig.  tit.  ''Abatement,''  (E.  13>] 

MiUery  in  support  of  the  rule.  There  is  no  anal(^ 
between  the  case  of  executors  and  that  of  assignees  of  an 
insolvent  debtor.  A  co-executor  may  release  and  pay 
debts  without  the  concurrence  of  his  co-executors;  whereas 
one  assignee  cannot  give  a  discharge  of  a  debt  due  to  the 
bankrupt's  estate,  but  both  must  join ;  Ccofi  v.  Read  (b). 
The  law  vests  the  property  in  the  assignees  jointly,  not  in 
each  one  of  them.  The  case  of  Bloxam  v.  Hubbard  (c), 
where  it  was  held  that  one  of  the  assignees  of  a  bankrupt 
not  having  joined  in  an  action  of  trover,  was  only  matter 
for  a  plea  in  abatement,  is  distinguishable;  as  there  the 
action  was  in  tort  Snelgrave  v.  Hunt  {d)  is  precisely  in 
point  [lie  referred  to  7  &  8  Vict  c.  96,  s.  10,  and  Holland 
V.  PhiUipps  {e).  The  Court  referred  to  Scott  v.  Godwin  (/) ; 
Taylor  v.  Buchanan  {g) ;  Jones  v.  Yates  (A) ;  Wallace  v. 
KeUall  (i) ;  Gordon  v.  JEOis  (k).] 

Cur.  adv.  vult 

Pollock,  C.  B.,  delivered  judgment. — This  was  a  rule 
to  enter  a  nonsuit  upon  a  point  reserved  by  the  sheriff  of 
Berkshire.     The  question  for  our  decision  was  whether  an 

(a)  1  C.  M.  &  R.  277.  (g)  4B.8c  C.  419;  S.  C.  6  D. 

(6)  3  Atk.  695.  &  R.  491. 

(c)  5  East,  407 ;  S.  C.  1  Smith,  W  9  B.  &  C.  533 ;  S.  C.  4  M. 

487.  &  R*  613. 

id)  2  Stark.  424.  C$)  7  M.  &  W.  264 ;  S.  C.  8 

(e)  10  A.  &  E.  149 ;  S.  C.  2  P.  Dowl.  841. 

&  D.  336.  {k)  7  M.  &  6.  620 ;  S.  C.  ante, 

(/)  1  B.  &  P.  67.  vol.  2,  p.  308 ;  8  Scott,  N.  R.  290. 
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^""7^^      '    promise  made  to  the  debtor,  there  being  another  assignee 


«•  who  was  not  joined  in  the  action.     The  acticm  was  m 

Smith 

assumpsit,  and  the  defendant  had  pleaded  that  the  plaintiff 
was  not  assignee  of  the  debts,  estate,  and  efiects  of  the 
insolvent,  modo  et  form&.  It  was  contended  on  the  part 
of  the  plaintiff,  that  any  one  of  the  assignees  of  an  insolvent 
or  bankrupt  might  sue  alone,  as  in  the  case  of  ezecutofs; 
subject  to  a  plea  in  abatement  of  the  nonjoinder  of  his  co- 
assignees.  We  think,  however,  that  the  rule  which  exists 
in  the  case  of  executors,  does  not  apply  to  the  assignees  of 
a  bankrupt  or  insolvent.  Executors  are  seised  per  my  et 
per  tout,  and  each  represents  the  testator,  and  may  alone 
dispose  of  the  property.  Such  is  not  the  case  with  regard 
to  assignees  of  an  insolvent  or  bankrupt.  Without  going 
the  length  of  Can  v.  Read  (a),  where  Lord  Hardwicke  in 
substance  seemed  to  think  that  the  consent  of  both  the 
assignees  was  necessary  to  give  a  valid  dischaige,  it  appears 
to  us  that  this  case  must  follow  the  decision  in  ScoU  v. 
Godwin  {b).  That  was  an  action  of  covenant,  brought  by 
one  assignee  of  a  reversion.  It  appeared  on  the  record 
that  there  were  two  assignees  of  the  reversion,  and  there 
was  no  averment  that  the  one  not  named  was  dead.  The 
long  and  learned  judgment  of  Chief  Justice  Eyre  in  that 
case  is  decisive  of  the  present  He  there  draws  the  dis- 
tinction between  parties  in  actions  of  contract  and  parties 
in  actions  of  tort  A  contract  with  traders,  who  afterwards 
are  bankrupts,  becomes  a  contract  with  the  assignees, 
according  to  the  statute,  precisely  as  if  the  assignees 
themselves  had  been  parties  to  the  contract  Now,  it  is 
clear,  that  if  there  be  several  parties  to  a  contract,  although 
the  nonjoinder  of  a  co-defendant  is  only  matter  for  a  plea 
in  abatement,  it  is  otherwise  in  the  case  of  nonjoinder  of  a 
co-plaintiff.  [His  Lordship  then  referred  to  the  judgment 
of  Chief  Justice  Eyre  in  Scott  v.  Godwin^  firom  which  he 

(a)  3  Atk.  695.  (6)  1  B.  &  P.  67- 
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read  several  passages.]  The  case  of  Bloxam  v.  Hubbard  (a)  1848. 
was  an  action  of  tort  There,  three  out  of  four  assignees 
of  a  bankrupt  brought  trover  for  a  ship  belonging  to  the 
bankrupt's  estate ;  and  the  rule  in  actions  of  tort  no  doubt 
is  as  was  there  stated  by  Lord  EUenboraugh^  when  he  sud: 
**  It  is  now  too  well  settled  to  be  any  longer  disputed  in  a 
Court  of  Law,  that  a  defendant  can  only  avail  himself  of 
an  objection  of  this  sort,  viz.,  that  all  the  several  part- 
owners  in  a  chattel  have  not  joined  in  an  action  of  trespass 
or  of  tort  brought  in  respect  to  it,  by  plea  in  abatemenU" 
But  the  present  case  is  an  action  on  a  contract,  and  in 
Snelgrove  v.  Hunt  {b\  which  was  cited  at  the  Bar,  Lord 
Tenterden  laid  it  down,  that,  where  there  are  two  assignees 
of  a  bankrupt,  both  must  join,  in  an  action  on  a  contract  to 
both,  and  that  one  alone  could  not  maintain  an  action  on 
such  a  contract;  and  such,  I  believe,  has  ever  since  been 
the  opinion  of  the  Profession.  The  assignees  in  the  present 
case,  to  whom,  by  the  Insolvent  Act,  is  transferred  the 
contract  with  the  insolvent,  are  in  reality  in  precisely  the 
same  situation  in  that  respect,  as  are  the  assignees  of  a 
reversion  under  the  stat  of  Hen.  8,  which  gives  them  the 
right  to  sue.  Under  these  circumstances,  therefore,  we 
are  of  opinion  that  the  rule  must  be  absolute. 

Parke,  B. — The  plaintiff  is  not  assignee,  unless  he  is 
sole  assignee. 

Rule  absolute. 


(a)  5  East,  407,  420. 

(h)  1  Chitt.  Rep.  71  s  S.  C.  2  Stark.  424. 


732 


CASES  ON   POINTS  OF   PRACTICE,    BZCH. 


1848. 


Replication 
to  a  plea  of 
plene  adminb^ 
trafenmt  br 
•xecuton,uat 
Bmce  plea 
pleaded,  aMOts 
nad  come  into 
their  handi: 
Hdd\mdaik 
denuurer* 
The 


couneior  a 
plaintiff  to 
punue,  where 
anetshave 
come  into  the 
han<h  of  exe- 
cutonfinoe 
thecommence« 
ment  of  the 
soit,  and  thej 
plead  plene 
•dministraTe- 
nint,  is  to  sign 
a  judgment  oif 
anets  <|uando 
accidennty 
winch,  if  pro- 
perly entered 
op,  will  reach 
not  only  what- 
ever assets 
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administered 
at  the  time  of 
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Smith  v.  Tateham  and  Another. 

Declaration  in  debt  against  the  defendants  as 
executors  of  W.  G.,  deceased. 

Plea,  plene  administraverunt  pneter  lOL,  and  that  there 
was  a  specialty  debt  of  1 1  Oil  due  by  the  testator  to  one  L  SL, 
which  that  sum  was  insu£Bcient  to  satisfy. 

Replication.  That  this  action  was  commenced  on  the 
5th  day  of  January,  1847,  and  that  after  the  commencement 
of  this  suit,  and  after  the  pleading  of  the  said  plea  by  the 
defendants,  and  before  this  day,  to  wit,  on  the  15th  day  of 
May,  1847,  and  on  divers  other  days  and  times  since  the 
said  plea  was  pleaded,  and  before  this  day,  divers  goods 
and  chattels,  and  monies,  which  were  of  the  said  W.  G.  at 
the  time  of  his  death,  of  great  value,  to  wit,  to  the  amount 
of  the  causes  of  action  so  confessed  in  the  said  plea  to  be 
due  to  the  said  L  SL,  and  over  and  above  the  value  and 
amount  of  the  said  debt  of  1102.  in  the  said  plea  men- 
tioned, came  to  and  were  in  the  hands  of  the  defendants, 
as  executors  as  aforesaid,  to  be  adminbtered;  and  where- 
with the  defendants  could,  and  ought,  to  have  satisfied  the 
causes  of  action  in  the  declaration  mentioned.  Verification. 

Special  demurrer.  That  the  fact  of  assets  having  come 
to  the  hands  of  the  executors  after  the  plea  and  before  the 
replication,  could  not  form  the  subject-matter  of  a  good 
replication  in  law  to  the  defendants'  plea  of  plene  adminis- 
traverunt propter;  and  also  that  the  matters  set  forth  in  the 
replication  were  not  an  avoidance  of,  and  afforded  no  answer 
to,  the  defendants'  said  plea. 


Needham,  in  support  of  the  demurrer.  The  replication 
is  bad.  It  is  no  answer  to  the  plea  of  plene  administraverunt 
prseter.  Upon  that  plea,  the  plaintiff  was  entiUed  to  a 
judgment  of  assets,  quando  acciderint;  and  under  that 
judgment,  if  properly  entered  up,  he  would  get  all  that  he 
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is'en titled  to  under  the  replication,  supposing  it  to  be  ad-        i848. 
mitted  as  true.     [He  referred  to  Mara  v.  Qtan  (a) ;  1  Wmz.        Smith 
Saund.  336,  a,  6th  ed.;  Chittift  Forms,  p.  511,  Na  7,      tatbham 
5th  eA]     The  only  precedent  of  a  replication   like  the    •nd  Another, 
present  is  to  be  found  in  3  Wentw.  Prec.  pp.  224,  5,  and 
there  Mr.  Barrow,  the  pleader,  who  drew  it,  seems  himself 
to  have  doubted  its  validity.     He  says,  **  I  fear  it  is  un- 
precedented, and  therefore,  perhaps,  not  to  be  preferred." 
[Parke,  B. — Suppose  the  defendants  were  to  rejoin  plene 
administraverunt,  there  might  be  a  surrejoinder  similar  to 
the  replication,  and  the  pleading  might  thus  be  indefinitely 
prolonged.     Rolfs,  B. — How  are  the  defendants  to  answer 
this  replication?     If  they  sufier  judgment  by  default,  the 
effect  would  be  to  charge  them  with  costs  de  bonis  propriis; 
whereas,  upon  the  plea  of  plene  administraverunt,  they  are 
only  liable  de  bonis  testatori&] 

The  Court  called  on 

Montague  Smith  to  support  the  replication.  Where  assets 
have  come  to  the  hands  of  an  executor  after  plea  of  plene 
administraverunt  pleaded,  but  before  judgment  signed, 
the  ordinary  judgment  of  assets  quando  acciderint  will  not 
enable  the  plaintiff  to  touch  them.  The  plaintiff  is  clearly 
cntided  to  the  payment  of  his  claim  out  of  such  assets,  and 
the  only  way  to  get  at  them  is  by  a  replication  like  the 
present  The  judgment  of  assets  quando  acciderint  only 
entitles  the  plaintiff  to  assets  coming  into  the  hands  of  the 
executors  after  the  judgment;  Noell  v.  Nelson {b);  and 
Mr.  Seijt  fFUHams,  in  a  note  to  that  case,  says,  *'  It  seems 
necessary  to  state  that  the  assets  came  to  the  executors' 
hands  after  the  judgment"  The  case  of  Mara  v.  Qum  shews 
that  the  judgment  of  assets  quando  acciderint  only  applies 
to  assets  coming  into  the  executors'  hands  after  judgment; 
for  otherwise  it  would  have  been  unnecessary,  in  that  case, 
to  have  ante-dated  the  judgment,  as  was  done,  in  order  to 

(a)  6  T.  R.  1.  (6)  2  Wms.  Saund.  219. 
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1848.       embrace  assets  come  into  the  executor's  hands  after  {rfes 
^m";^    pleaded.     The  case  of  Taylor  y.  Holman  {a)  is  an  ButhoAj 
^'  to  the  same  effect     Lord  Kenyan^  C.  J.,  and  Mr.  Josdoe 

•ad  Anotker.  Ashurgt,  in  the  former  case,  both  seem  to  haye  thought  thai 
a  form  of  replication  like  the  present  might  be  propeily 
used.  As  to  a  judgment  by  default  upon  such  a  replication 
rendering  the  defendants  liable  to  costs  de  bonis  propriia^ 
it  is  submitted  that  the  pleadings  in  this  case  should  not  be 
struck  out  as  in  an  ordinary  case,  and  so  a  judgment  by  nil 
dicit  pass  against  the  defendants.  Here  the  matter  replied 
arises  after  the  defendants'  last  pleading,  and  in  auch  a  case 
the  pleadings  should  stand,  and  the  judgment  would  be  of 
costs  de  bonis  testatoris.  The  form  of  judgment  in  ChiUifs 
Forms^  p.  511,  No.  7,  5th  ed.,  is  not  the  (Nrdiiuury  form  in 
use.  [He  referred  also  to  1  Wnu.  Sound.  336,  a,  6th  ed.; 
Williams  on  Executors^  1534,  note  (i\  3rd  ed.] 

Needham  was  heard  in  reply. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  repli- 
cation in  this  case  is  bad.  The  question  is,  what  is  the 
effect  of  a  judgment  of  assets  quando  acciderint  We  think 
that  such  a  judgment  embraces  not  only  all  the  assets  which 
may  have  come  into  the  executors'  hands  since  the  judg- 
ment signed,  but  also  all  the  assets  which  may  remain  in 
their  hands  at  the  time  of  the  judgment  unadministered, 
no  matter  when  received.  By  giving  this  effect  to  such  a 
judgment,  all  the  cases  and  precedents  are  reconciled.  The 
plaintiff's  counsel  was  incorrect  in  saying  that  assets  which 
come  into  the  hands  of  the  executors  between  the  writ  and 
the  judgment,  are  not  affected  by  a  judgment  of  assets 
quando  acciderint.  In  point  of  fact  they  are,  unless  in  the 
meantime  they  have  been  properly  disposed  of  by  the 
executors. 

Parke,  B. — This  replication  is  entirely  without  pre- 
cedent, except  the  one  by  Mr.  Barrow^  in  3  Wentw.  on 

{a)  Bull.  N.  P.  169. 
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Plead.  224,  and  he  says  that  **  he  fears  it  is  unprecedented,  1848. 
and  therefore,  perhaps,  not  to  be  preferred."  It  would  be  smith 
productive  of  the  greatest  inconvenience,  if  it  were  allowed,  »• 

ATBH Am 

for  there  would  be  no  limit  to  the  pleadings  in  actions  of  this    and  Another. 

nature;  Suppose  the  defendants  had  in  the  mean  while  duly 

admmistered  the  assets  which  had  come  into  their  hands 

since  plea  pleaded,  they  might  so  rejoin ;  and  if  they  had 

received  other  assets  since  the  rejoinder,  the  plaintiff  might 

surrejoin  as  in  the  replication,  and  the  pleadings  might 

thus  be  protracted  indefinitely.     On  the  other  hand,  if  the 

defendants  were  to  suffer  judgment  by  default,  according 

to  the  ordinary  course  the  pleadings  would  be  all  struck 

out,  the  declaration  alone  remaning  on  the  record.     Now, 

upon  judgment  by  nil  dicit  in  an  action  against  executors, 

they  become  liable  to  costs  de  bonis  propriis.     This  ought 

not  to  be  the  result,  where  they  have  placed  upon  the 

record  what  was,  at  the  time  of  pleading  it,  a  good  defence 

to  the  action.     To  meet  this  difficulty  we  are  invited  to 

introduce  a  new  practice,  and  to  allow  in  cases  of  this  nature 

all  the  pleadings  to  remain  on  the  record ;  so  that  there 

might  be  a  judgment  of  costs  de  bonis  testatoris.  It  appears 

to  me,  however,  that  there  is  no  necessity  for  adopting  this 

course ;  as,  in  my  opinion,  the  judgment  of  assets  quando 

acciderint  will  have  all  the  effect  which  could  result  from 

allowing  this  replication  to  stand.     In  Mara  v.  Qtfui(a), 

Lord  Kenyany  C.  J.,  seems  first  to  have  suggested  the  doubt 

'« that  the  ordinary  mode  of  entering  up  a  judgment  of 

assets  quando  acciderint  was  not  correct;  for,  as  on  the 

issue  of  plene  administravit,  no  evidence  could  be  given 

of  assets  after  the  writ  sued  out,  if  the  judgment  were  to 

affect  assets  received  afler  the  judgment,   there  was  an 

interval  between  the  commencement  of  the  action  and  the 

judgment,  in  which,  if  the  executor  received  any  assets, 

they  could  not  be  taken  at  all"    But  he  seems  at  the  same 

time  to  have  pointed  out  the  proper  remedy,  namely,  **  that 

(a)  6  T.  R.  1, 10. 
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1848.  the  judgment  in  such  a  case  oaght  to  be  entered  up  in  such 
^JJJJ!^  a  manner  as  to  reach  all  assets  received  by  the  executor 
_   V.  after  the  time  of  suine  out  the  writ"    Mr.  Justice  Ashttrst 

Tateham 

■od  Anotber.  thereupon  observed,  "  that  as  the  plea  of  plene  adminis- 
travit  was  that  ^the  executor  hath  not,  nor  had  at  the 
time  of  suing  out  the  writ,  nor  at  any  time  since,  any  assets' 
&C.,  he  saw  no  objection  to  the  plaintiff's  replying  to  the 
latter  part  of  the  plea  *  that  the  executor  had  assets  since,* 
&C.,  if  the  fact  were  sa"  Such  a  form  of  replication  has 
been  used  in  my  time ;  but  I  much  doubt  whether  diere  is 
any  necessity  for  it  I  think  that  the  judgment  of  assets 
quando  acciderint,  if  properly  entered  up,  will  bind  assets 
which  may  then  or  thereafter  be  in  the  hands  of  the 
executors  to  be  administered,  irrespective  of  the  fict 
whether  they  have  been  received  by  the  executor  before 
or  after  the  signing  of  such  judgment  It  would,  therefore, 
reach  the  assets  to  which  this  replication  is  pleaded:  and 
the  replication  is  therefore  bad. 

RoLFE,  B. — I  am  of  the  same  opinion.  There  is  no 
authority  to  shew  that  the  first  perception  of  the  assets  by 
the  executors  must  have  been  at  a  time  posterior  to  the 
judgment  Assets  which,  at  the  time  of  the  judgment,  are 
unadministered,  in  the  hands  of  the  executor,  are  liable 
equally  with  those  which  afterwards  may  come  into  his 
hands.  If  the  Court  in  Mara  v.  Quin  (a)  had  not  too  readily 
acceded  to  the  suggestion  of  ante-dating  the  judgment,  the 
legal  effect  of  the  judgment,  if  properly  entered  up,  would 
have  accomplished  all  that  was  purposed  by  the  amend- 
ment I,  therefore,  think  that  the  replication  in  this  case 
was  unnecessary  and  bad. 

Platt,  B.,  concurred. 

Leave   to  amend;    otherwise  judgment  for 
defendants. 

C«)  6  T.  R.  1,  10. 
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Graiiam  and  Another  t;.  Inqlebt  and  Gix)Ver. 

A  RULE  had  been  obtained  calling  upon  the  defendant  The  proviiion 

Glover  to  shew  cause  why  an  order  of  a  learned  Judge  at  "  ig^ ,.  n"''^ 

Chambers  should  not  be  rescinded,  and  why  the  inter-  j-Sj^^jea 

locutory  judgment  thereby  ordered  to  be  set  aside,  should  A»^^  ^  ^' 

ceived"  unlen 

not  be  restored.  verified  by 

It  appeared  upon  the  affidavits  that  the  above  action  introduced  for 
having  been  brought,  the  defendant  Glover,  on  the  30th  of  *^«  «>?«  ^^^^ 
July,  1847,  pleaded  in  abatement  that  he  was  an  attorney  and  a  plain- 
of  the  Court  of  Queen's  Bench,  and  not  an  attorney  of  the  fore  wuve,  if 
Court  of  Exchequer.     The  plea  was  accompanied  by  the  ^  ^pl^j 
usual  affidavit  of  veriBcation,  which  was  sworn  before  a  in,ortheomis. 

sion  oft  any 

commissioner  in  the  country,  the  jurat  of  which  was  in  sach  affidavit. 
the  following  form,  omitting  the  words  "  before  me :" —  ,^orn beforea 
"  Sworn  at  Manchester,  in  the  county  of  Lancaster,  this  ^^'^iJ^'^* 
29th  day  of  July,  1847.     Samuel  H.  Buckley,  acommis-  words «« before 

-  -  -   me  *•  in  the 

sioner."  On  the  31st  of  July,  the  plaintiffs  having  traversed  jurat,  is  bad. 
the  plea,  and  added  a  similiter,  delivered  the  issue,  with 
notice  of  trial  for  the  Summer  Assizes  for  Lancashire. 
The  defendant,  on  the  4th  of  August,  returned  the  issue, 
having  struck  out  the  similiter,  and  delivered  a  demurrer  to 
the  replication.     The  plaintiffs,  thereupon,  took  out  a  sum- 
mons before  a  Judge  at  Chambers,  to  set  aside  the  demurrer 
as  frivolous,  which  was  on  the  hearing  dismissed,  with  costs. 
They  then  took  out  a  summons  for  time  to  join  in  demurrer 
until  the  5th  day  of  Michaelmas  Term.     On  the  5th  of 
November,  they  obtained  an  order  for  four  days'  further  time 
to  join  in  demurrer.    On  the  8th  of  November,  they  signed 
judgment  as  for  want  of  a  plea,  on  the  ground  of  the  defect 
in  the  jurat  of  the  affidavit  verifying  the  plea  in  abatement 
That  judgment  having  been  set  aside  by  order  of  a  learned 
Judge  at  Chambers,  the  present  rule  was  obtained,  against 
which, 
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1848.  Martin  shewed  cause.     The  defect  in  the  jarat  is  an 

^"^^^^^^^^    irregularity  merely,  and  not  a  nullity.     The  words  **  before 
and  Another    me**  are  not  necessary  where  the  affidavit  is  sworn  before  a 
Ingleby      Judge  at  Chambers;  Empey  v.  King{a)\  and  there  seems 
■nd  Another.  ^^  jj^  ^^  rcason  why  they  should  be  required  in  an  affidavit 
before  a  commissioner.     [Parhe^  B.,  referred  to  Reg.  v.  The 
Itihabitantt  of  Bhxham  (&).]     There,  the  stat.  13  Geo.  2, 
a  18,  s.  5,  expressly  prohibits  a  certiorari  fiom  being  issued, 
unless  the  notice  to  the  justices  required  by  the  statute  be 
duly  proved  upon  oath  to  have  been  given.     Here,  the 
Stat  4  Ann.  c  16,  s.  11,  only  requires  '^that  no  dilatory 
plea  shall  be  received  in  any  Court  of  record,  unless  the 
party  offering  such  plea  do  by  affidavit  prove  the  troth 
thereof,"  &c.     The  enactment  is  for  the  benefit  of  the 
plaintifis,  and  they  may  therefore  waive  it     [FlaM,  B. — 
Suppose  there  had  been  no  affidavit  whatever,  and  the 
plaintifh  had  |»oceeded  to  trial,  and  a  verdict  had  been 
given  for  the  defendant,  could  the  plaintifls  afterwards  sign 
judgment  as  for  want  of  plea ;  and  yet  the  argnment  on 
the  other  side  must  go  that  length*]     Where  under  the  okl 
law,  a  defendant  had,  after  imparlance,  pleaded  a  plea  in 
abatement,  the  plaintiff,  if  he  replied  to  the  plea  instead 
of  demurring,  cured  the  defect;  2  Wms.  Sound.  2  e,  n.  (2), 
6th  ed.     In  Garratt  v.  Hooper  {e\  Taunton^  J.,  is  reported 
to  have  held,  that  a  plea  in  abatement  not  verified  by  affi- 
davit, was  a  nullity,  which  could  not  be  waived ;  but  that 
decision,  it  is  submitted,  cannot  be  supported,  and  it  is  in 
direct  opposition  to  the  case  o(  Horsfall  v.  Mattkewman  (d), 
where  it  was  held  that  the  plaintiff  could  not,  after  a  plea  in 
abatement,  sign  judgment,  because  the  affidavit  was  sworn 
before  a  commissioner  who  was  the  defendant's  attorney. 
[Alderson,  B.,  referred  to  Pether  v.  ShelUm  {e\  note.] 

(a)  13  M.  &  W.  519 ;   S.  C.  vol.  2,  p.  168. 
ante,  vol.   2,  p.   375.     See   also  cO  1  Dowl.  28. 

Thome  v.  Jackson,  3  C.  B.  661.  (<^  3  M.  &  S.  154. 

(6)  6  Q.  B.  528;  S.  C.  ante,  (e)  1  Stra.  638. 
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The  AUamey  General  and  Bumie  in  support  of  the  rule. 
The  case  of  Reg.  v.  The  Inhabitants  of  Bhxhaniy  shews 
that  the  omission  of  the  words  ^'before  me*'  in  the  jurat 
of  an  affidavit,  sworn  before  a  commissioner,  is  fatal.  The 
statute  requires  an  affidavit  of  verification,  with  every  plea 
in  abatement ;  and  a  statutable  requisition  like  the  present, 
cannot  be  waived ;  Goodwin  q.  t  v.  Parry  {a) ;  Roberts  v. 
8purr{hyy  Taylor  v.  Phillips  (c).  The  case  of  Garratt  v. 
Hooper  is  an  express  authority  in  favour  of  the  plaintifik. 
[They  referred  also  to  Davidson  v.  Chilman  (^] 


1848. 


Graham 

and  Another 

o. 

Inoleby 

and  Another. 


Pollock,  C.  B. — This  rule  must  be  discharged.  The 
omission  of  the  words  "  before  me**  in  the  jurat,  render  the 
affidavit  bad.  It  is,  therefore,  the  same  as  if  there  were  no 
affidavit. 

With  respect  to  the  other  point,  suppose,  as  the  case 
has  been  put  by  my  Brother  Piatt  in  the  course  of  the 
aigument,  that  there  had  been  no  affidavit  whatever,  and 
the  plaintifis  had  replied,  joining  issue,  and  a  trial  had 
taken  place,  and  a  verdict  had  been  given  in  favour  of  the 
defendant,  and  judgment  entered  up;  could  the  whole 
proceedings  have  been  set  aside  for  want  of  the  affidavit. 
I  think  clearly  they  could  not  The  question  is,  what  is 
the  true  meaning  of  the  statute  of  Anne.  In  my  opinion 
the  act  had  no  public  policy  for  its  object  in  requiring  an 
affidavit,  but  solely  the  protection  of  plaintifis  against  the 
delivery  and  efiect  of  dilatory  pleas.  It  says,  ''that  no 
dilatory  plea  shall  be  received  in  any  Court  of  record," 
unless  verified  by  affidavit  If  a  plaintiff  chooses  to  waive 
that  provision,  which  is  introduced  for  his  benefit,  he 
cannot  afterwards  sign  judgment  as  for  want  of  a  plea. 
The  case  of  Reg.  v.  The  Inhabitants  of  Bloxham  («),  which 


(a)  4  T.  R.  577. 

{b)  sDowl.  651. 

(c)  3  East,  155. 

{ji)  1  BiDg.  N.  C.  297 ;  S.  C. 


1  Scott,  117. 

(e)  6  a  B.  528;  S.  C.  ante, 
vol.  2,  p.  168. 
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Graham 

•ad  Another 

V. 

Ingleby 
and  Another. 


has  been  cited,  was  a  criminal  proceeding,  and  there  was 
no  party  there  who  could  give  consent. 

Parke,  B. — I  am  of  the  same  opinion.  I  think  we  are 
bound,  according  to  the  cases  of  Reg.  ▼.  Z%tf  InhabUants 
of  Bioxham,  and  Reff.  v.  The  InhabUanis  of  Norbury  {a\ 
to  hold  that  an  affidavit  sworn  before  a  commissioner, 
omitting  the  words  *^  before  me"  in  the  jurat,  is  bad.  The 
case  of  Empey  v.  King  {b\  which  has  been  referred  to^  is 
distinguishable,  as  there  the  affidavit  was  sworn  before  a 
Judge  at  Chambers.  The  present  affidavit,  therefore,  is 
equivalent  to  no  affidavit 

As  to  the  other  point,  the  question  is,  whether  the 
enactment  in  the  statute  of  Anne  is  for  the  sole  benefit  of 
plaintiffs;  for,  if  so,  the  maxim  applies,  ^^Quilibet  potest 
renunciare  juri  pro  se  introducta**  I  think  that  it  is^  and 
that  it  has  no  reference  whatever  to  other  suitors,  or  the 
rest  of  the  Queen's  subjects.  It  follows,  therefore,  that 
although  an  affidavit  is  so  defective  as  to  amount  to  no 
affidavit  at  all,  a  plaintiff  may  waive  the  benefit  of  his  right, 
and  join  issue  on  the  plea,  and  proceed  to  trial;  and  if  he 
does  so,  he  cannot  afterwards  avail  himself  of  the  provisions 
of  the  statute.  So,  if  he  were  to  demur  to  the  plea,  be 
would  equally  waive  the  benefit  of  the  provisions  of  the 
statute.  If  it  were  not  so,  great  inconvenience,  as  already 
pointed  out,  must  ensue.  Suppose  the  plaintiff  joined 
issue,  and  a  verdict  was  found  against  him ;  or  demurred, 
and  the  Court  gave  judgment  of  respondeat  ouster ;  in  what 
condition  would  the  defendant  be,  if  the  plaintiff  could 
afterwards  treat  the  plea  as  a  nullity,  and  sign  judgment? 
The  case  of  Goodwm  q.  t  v.  Parry  (c)  is  distinguishable,  as 
there  the  decision  proceeded  on  the  ground  that  the  enact- 
ment was  for  the  public  benefit;  whether  rightly  or  wrongly 


(a)  6  Q.  B.  534,  n. 

[b)  13  M.  &  W,  519;   S.  C. 


ante,  vol.  2,  p.  375. 
(c)  4  T.  R,  577. 
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80  decided,  we  need  not  now  stop  to  inquire.  So  in  Taylor 
V.  Phillips  {a\  where  process  was  served  on  a  Sunday ;  it 
is  for  the  public  benefit  that  Sunday  should  be  sanctified* 
I  cannot  agree  with  that  part  of  the  judgment  of  Tauntony  J«, 
in  Garratt  v.  Hooper  {b\  where  he  says,  that  the  Court  are 
bound  to  treat  a  plea  in  abatement  as  a  nullity,  if  unac- 
companied by  an  affidavit,  although  the  plaintiff  is  wiUing 
to  accept  it 


1848. 


G&AHAM 

and  Another 

V. 

Ingleby 
and  Anotber. 


Aldbbson,  B. — I  am  of  the  same  opinion.  There  are 
cases  in  which  an  action  cannot  be  commenced,  until  after 
notice  of  action  has  been  given.  That  is  a  requirement  by 
statute ;  but  if  a  plaintiff  went  to  trial,  and  the  defendant 
did  not  then  object  to  the  want  of  notice,  could  he  after- 
wards do  so,  and  set  aside  the  whole  proceedings  ?  Clearly 
he  could  not  With  regard  to  qui  tam  actions,  interest 
reipublicse,  that  in  general  no  person  should  sue  except  the 
party  having  an  interest  in  the  subject-matter;  but  the 
Legislature  has  said,  that  under  particular  statutes  popular 
actions  may  be  brought  The  principle  upon  which  the 
decisions  in  such  cases  proceed,  whether  well  founded  or 
not  is  immaterial,  is,  that  an  individual  cannot  waive  a 
matter  in  which  the  public  have  an  interest 


Platt,  B.,  concurred. 


Rule  discharged. 


(a)  3  East,  155. 


(6)  I  Dowl.  28. 
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indcned  and 
delivered  to 
the  ulaintiflBi 
a  bib  of  ex  • 
change  for 
loot,  which 
the  plaiDtiflBi 
received  in 


Hills  and  Others  v.  Hatmeh. 

The  defendant   A  RULE  had  been  obtained  calling  upon  the  defendant 
to  plead,  to  shew  cause  why  an  order  of  a  learned  Judge  at  ChambeF^ 

T*^°^fourthf'    setting  aside  a  judgment  signed  in  the  aboTO  cause^  should 
«  as  to  100/.      not  be  rescinded. 

that,  before  It  appeared  upon  the  affidavits,  that  the  plaintifis  having 

menTof The  *^  brought  the  above  action  to  recover  the  amount  of  a  bill  of 
dd^*^°<Ltnt*  exchange  for  lOOi  against  the  defendant  as  drawer,  widi 
counts  for  money  pud,  and  on  an  account  stated,  the 
defendant  obtained  a  rule  to  plead  several  matters :  namefy, 
first,  a  traverse  of  the  making  of  the  bill ;  secondly,  no 
notice  of  dishonour;  thirdly,  as  to  the  second  and  third 
counts,  never  indebted;  and  fourthly,  ''as  to  1002.,  parcel, 
the  said  sumof  ^>  ^^^^9  before  the  commencement  of  this  actimi,  the 
low."    The      defendant  indorsed  and  delivered  to  the  plaintiffs  a  bill  of 

plea  delivered  ^      ^ 

as  the  fourth  exchange  for  100/.,  which  the  plaintifSs  received  in  satis- 
fiu;tion  of  the  said  sum  of  lOOt"  The  fourth  plea  delivered 
under  this  rule  was  as  follows : — As  to  the  said  sum  of  1002 
parcel,  &c.,  that  he,  the  defendant,  "  for  and  on  account 
of  the  said  sum  of  100/.,  indorsed  and  delivered  to  the 
plaintiffs  a  certain  bill  of  exchange  for  lOOi,  drawn  by  the 
of*exchan*e'^*  defendant  upon,  and  accepted  by,  one  T.  Jackson;  and 
Ac  for  100/.,  that  the  said  plaintiffs  took  and  received  the  said  bill  of 
exchange  ^^for  and  on  account  of  the  said  sum,  parcel,  &c. 
It  then  averred  that  the  defendant  had  not  due  notice  of 
the  non  payment  of  the  said  bill  of  exchange  so  taken  by 
the  plaintiffs  as  in  this  plea  mentioned.  The  plaintifis 
having  signed  judgment  as  for  want  of  a  plea,  an  order  was 
made  by  a  learned  Judge  at  Chambers  to  set  the  judgment 
aside.     The  present  rule  having  been  then  obtained. 


plea  was,  as  to 
lOOiL  parcel, 
&c.,  that  the 
defendant 
**  for  and  on 
account  of* 
the  said  sum 
of  100/..  in- 
dorsed to 


drawn  by  de- 
fendant upon 
and  accepted 
by  one  T.  J., 
and  that  the 
plaintiffs  took 
and  received 
the  said  bill 
of  exchange 
**  for  and  on 
account  of** 
the  said  sum, 
parcel,  &c., 
and  that  the 
defendant  bad 
no  due  notice 
of  the  non 

payment  of  the  said  bill  of  exchange :  Hdd,  that  the  plaintiffs  were  entitled  to  sign  judgment 
as  for  want  of  a  plea. 


Horn  shewed  cause.     The  plea  pleaded  is  substantiallv 
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the  same  as  that  allowed  by  the  role.  It  shews  that  the  1848. 
bill  of  exchange  was  received  in  satisfiurtion,  because  it  hiuT 
shews  that  the  plaintifis,  by  their  laches,  caused  it  to  mdOtben 
operate  by  way  of  satis&ction.  But  even  if  there  were  a  Haymen. 
variance  between  the  plea  allowed  and  the  plea  pleaded, 
the  proper  course  for  the  plaintifib  to  have  pursued  was  to 
have  procured  the  rule  to  be  amended  at  the  expense  of 
the  defendant;  or  to  have  moved  the  Court  or  a  Judge 
to  have  had  the  plea  struck  out  as  not  being  in  con- 
formity with  the  rule  to  plead;  and  they  ought  not  to 
have  signed  judgment.  This  is  not  like  the  common 
case  of  a  defendant  being  under  terms  to  plead  issuably, 
and  pleading  a  non  issuable  plea.  There  judgment  is 
properly  signed,  because  the  defendant  breaks  his  engage- 
ment, and,  by  his  improper  pleading,  tends  to  embarrass 
and  delay  the  plaintiff.  Here,  there  is  nothing  more  than 
an  unintentional  mistake  in  describing  the  plea  intended 
to  be  pleaded.  The  case  of  HolUday  v.  Bohn  (a)  is  in 
point  That  was  a  declaration  in  debt,  containing  two 
counts.  The  defendant  had  obtained  a  rule  to  plead  first, 
as  to  the  first  count,  a  traverse  of  the  making  of  the  pro- 
missory note  therein  mentioned ;  secondly,  as  to  the  first 
count,  payment;  and  thirdly,  as  to  the  second  count, 
nunquam  indebitatus.  By  mistake,  he  delivered  with  the 
pleas  to  the  first  count,  non  assumpsit  to  the  second  count, 
instead  of  nunquam  indebitatus.  The  plaintiff  having 
signed  judgment,  the  Court  set  it  aside,  saying  that  the 
case  *^  differed  firom  that  of  a  defendant  who  delivers  several 
pleas  without  having  obtained  a  rule  to  plead  several  mat- 
ters." [Rolfe^  B. — It  is  not  clear  that  the  defendant  in 
that  case  required  any  rule  to  plead  the  plea  of  nunquam 
indebitatus,  as  it  was  the  only  plea  to  the  second  count. 
Flatti  B. — Suppose  the  defendant  had  obtained  a  rule  to 
plead  four  several  matters,  and  had  pleaded  four  matters 
totally  different,  could  not  the  plaintiff  in  such  a  case  have 

(a)  3  M.  &  G.  115 ;  S.  C.  3  Scott,  N.  R.  496. 
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signed  judgment?]  Yes,  but  there  the  defendant  wouU 
be  in  the  same  situation  as  if  he  had  obtained  no  rule  at 
all  to  plead.  [He  referred  to  Badman  ▼•  I\yh  {a\  and 
BaOey  v.  Baker  (&>] 

Bramwellf  in  support  of  the  rule,  was  not  called  apon. 

Pbr  Curiam  (c). — The  Judge*s  order  must  be  rescinded 
The  present  case  is  distinguishable  from  that  of  HolUdmf  ? . 
Bohn{d\  for  the  reasons  given  by  the  learned  reporten, 
in  a  note  to  that  case  {e). 

Rule  absolute  {fy 


(a)  6  Scott,  N.  R.  150;  S.  C. 
5  M.  &  G.  381;  2  DowL  907, 
N.  8. 

(6)  9  M.  &  W.  769;  S.  C.  1 
Dowl.  891,  N.  S. 

(c)  Parke,  B.,  EoJfe,  R.,  and 


Piatt,  B. 

(d)  3  M.  &  G.  115;   S.  C.  3 
Scott,  N.  R.  496. 

(e)  3M.  &6.  115.  a. 

(/)  The  judgment  wmt  tabse- 
qaently  set  aside  upon  termt. 


The  plaiotiC 
on  the  last  da/ 
for  enterinff 
the  cause  tor 
the  awiies, 
beinff  alio  the 
last  day  within 
which  the 
defendant  had 
to  rejoin,  in- 
serted a  re- 
joinder for  the 
defendant, 
made  up  the 
record,  and 
entered  the 
cause  for  trial 


WiNTERBOTTOM  V.    LeES. 

1  HIS  was  a  rule  calliag  upon  the  plaintiff  to  shew  cause 
why  the  issue,  notice  of  trial,  nisi  prius  record,  and  the 
trial  of  this  cause,  should  not  be  set  aside,  with  costs. 

It  appeared  upon  the  affidavits  that  the  defendant,  who 
was  under  terms  of  rejoining  gratis,  on  the  25th  of  March, 
1848,  received  a  replication  of  the  Statute  of  I^imitatioos 
to  a  plea  of  set-off,  with  a  demand  of  a  rejoinder  within 
twenty-four  hours.  The  defendant,  on  the  29th  of  March, 
a  little  before  nine  o'clock  in  the  evening,  delivered  a  re- 


Subsequently,  on  the  same  evening,  but  after  the  office  for  entering  the  records  was  shut,  the 
defendant  delivered  a  rejoinder  differing  slightly  in  form,  although  in  substance  the  same  as  that 
which  the  plaintiff  had  inserted  for  him.    Ttie  cause  was  tried,  the  defendant  not  attending,  and 


defendant  delivered  a  rejoinder  diflfering  slightly  in  form,  although  in  substance  the  same  as  that 
which  the  plaintiff  had  inserted  for  him.    Tne  cause  was  tried,  the  defendaz 
a  verdict  given  for  the  plaintiff.     The  Court  set  aside  the  record  and  trial. 

Rejoining  c^ratis  only  means  re 

days'  time  within  which  to  rejoin. 


Rejoining  c^ratis  only  means  rejoining  without  a  rule  to  rejoin,  and  a  defendant  has  still  four 
rithi 
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joinder)  traversing  the  Statute  of  Limitations.  The  venue 
in  the  action  was  laid  in  Cheshire,  and  the  commission  day 
for  Chester  was  the  29th  of  March;  and  by  the  practice  of 
the  o£5ce,  records  were  required  to  be  passed  before  three 
o'clock  in  the  afternoon  of  the  commission  day,  at  which 
hour  the  office  closed.  The  plaintiff,  on  the  morning  of  that 
day,  inserted  a  rejoinder  for  the  defendant,  traversing  the 
Statute  of  Limitations;  joined  issue  upon  it,  made  up  the 
record,  and  entered  the  cause  for  triaL  The  rejoinder  thus 
inserted  was  in  the  following  form :  **  that  the  said  causes 
of  set-off,  and  eyery  part  thereof,  did  arise  and  accrue  to 
the  defendant  within  six  years  before  the  commencement 
of  this  suit**  The  rejoinder  delivered  by  the  defendant 
was,  '^  that  the  said  debts  and  causes  of  set-off  in  the  said 
last  plea  mentioned,  did  arise  and  accrue  within  six  years 
next  before  the  commencement  of  this  suit"  Notice  of 
trial  was  given  to  the  defendant,  but  he  did  not  appear  at 
the  trial,  and  a  verdict  was  given  for  the  phiintiffi  The 
above  rule  having  been  obtained,  on  the  ground  that  there 
was  a  variance  between  the  issue  as  made  up,  and  the 
rejoinder  as  delivered;  and  also  on  the  ground  that  the 
defendant  was  not  bound,  under  the  terms  of  rejoining 
gratis,  to  rejoin  within  twenty-four  hours ; 


Webby  and  Hoffgins  shewed  cause.  The  defendant  was 
bound  to  rejoin  within  twenty-four  hours  after  demand. 
It  is  laid  down  in  Lushes  Pract  p.  396,  that  the  term  of 
rejoining  gratis  means  rejoining  within  twenty-four  hours 
after  demand.  [iZoZ/if,  B. — That  is  not  so.  The  case  of 
Ailkins  V.  Anderson  (a)  shews  that  rejoining  gratis  only 
means  rejoining  without  a  rule  for  that  purpose,  but  that 
the  defendant  has  still  four  days  within  which  to  rejoin. 
Piatt,  B. — ^It  is  so  laid  down  by  Mr.  J^idd  in  his  Practice, 
p.  472,  9th  ed.]     At  any  rate,  the  variance  between  the  re- 


(a)  10  M.  &  W.  12 ;  S.  C.  1  Dowl.  877,  N.  S. 


746  CASES  ON  POINTS  OF  FRACTICB,    KZCH. 

1848.  joinder  as  inserted  in  the  issue,  and  the  rejainder  delivered, 
is  immateriaL  The  defendant  was  bound  to  rejoin  that  day, 
and  had  the  plaintiff  waited  till  the  rejoinder  was  delivered, 
he  would  have  been  too  late  to  have  tried  the  cause  at 
those  assizes.  [Rolfe,  B. — What  the  plaintiff  entered  was 
not  the  record.  Parke,  B. — It  was  not  a  transcript  of  the 
pleadings.]  It  raised  the  same  issue.  The  plaintiff  maj 
add  a  similiter,  and  make  up  the  record  by  anticipation, 
if  he  does  it  correcdy.  IParke,  K — Here  he  has  not 
done  so.] 

Martin,  in  support  of  the  rule,  was  not  called  upon. 

Per  Curiam  (a). 

Rule  absolute. 

(a)  Polhek,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  Plait,  B. 


Welby  v.  Brown  (a). 
A  party  luc     A  RULE  bad  been  obtained,  calling  on  the  defendant  to 

cecdinff  on 

•n  Usue  wbich  shew  causc  why  the  Master  should  not  review  his  taxation 

entitles  him        :_  *u       u 

to  the  poitea     ^  *®  ^^ove  cause. 

neral^o^of        '^^®  ^^^  ^^  ^^  ^^^  suflScientiy  appear  in  the  judgment 

the  cause,  is       of  the  Court. 
entitled  to 
the  costs  of 

«tend"nTS  ^'^^  '^^^  ^^^  ^^  shcwed  causc. 

prove  that 
usue,  whether 

their  cTidence       Martin,  in  Support  of  the  rule. 

other  issue  or  Cur.  odv.  VulL 

not.     But  the 

opposite  partj 

is  entitled  (a)  This  caae  was  decided  in  Hilary  Term  last. 

onljr  to  the 

costs  of  such 

witnesses  as  attend  solely  to  prove  the  issue  on  which  he  succeeds,  and  if  they  also  attend  to 

prove  an  issue,  on  which  he  fails,  he  is  not  entitled  to  any  costs  in  respect  of  them. 
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Pollock,  C.  B. — In  this  case  a  rule  had  been  obtained 
by  Mr.  Martin,  calling  on  the  defendant  to  shew  cause  why 
the  taxation  of  the  Master,  who  taxed  the  costs,  should  not 
be  reviewed;  and  cause  was  shewn  against  that  rule  in 
Michaelmas  Term  last  It  was  an  action  on  an  attorney's 
bill  for  63/.  and  upwards.  The  defendant  pleaded,  first, 
never  indebted ;  secondly,  the  Statute  of  Limitations ;  and 
thirdly,  that  no  signed  bill  had  been  delivered  in  pursuance 
of  the  statute.  The  plaintiff  recovered,  on  the  first  issue, 
182.  iOs.  Sd.,  and  the  defendant  had  a  verdict  as  to  the 
residue;  on  the  second  issue,  the  plaintiff  had  a  verdict; 
and  on  the  third  issue,  the  verdict  was  found  for  the 
defendant 

The  defendant  is  entided  to  the  postea,  and  to  the 
general  costs  of  the  cause.  He  is,  therefore,  entided  to 
the  costs  of  all  witnesses  attending  to  prove  the  third  issue, 
whether  their  evidence  applies  to  any  other  issue  or  not 
As  to  those  who  attended  only  to  reduce  the  plaintiff's 
demand  on  the  first  issue,  he  is  entided  to  the  costs  in 
respect  of  them  also,  unless  the  same  attended  also  to 
negative  the  second  issue. 

The  plaintiff,  on  the  other  hand,  is  entitled  to  the  costs 
of  those  witnesses  who  attended  solely  to  prove  those  issues 
found  for  him ;  that  is  to  say,  his  demand  of  16L  10s.  StL 
under  the  first  issue,  and  also  the  second  issue,  both  or 
either  of  them.  We  have,  therefore,  referred  to  Master 
Walker  to  certify  whether  he  has  so  taxed  the  costs  in  this 
case,  and  we  find  he  has  done  so.  The  rule  must,  therefore, 
be  discharged,  with  costs. 

Rule  discharged. 
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Kerfoot,  Executor  v.  Edwards. 

The  role  that  1  HIS  was  a  rule  calling  upon  the  plaintiflF  to  shew  cause 
denunded^the   ^^j  the  judgment  Signed  in  the  above  cause  should  not  be 

defendant  has     get  aside, 
the  same  time  ««»v»»*- 

to  plead  after  It  appeared  upon  the  affidavits  that  the  above  action  waB 
as  be  had  at  brought  by  the  plaintifF,  as  executor  of  one  James  Kerfeot, 
the  demand,  deceased.  The  declaration,  which  was  in  debt,  contained 
•PPjJ^  ^  the  usual  profert  of  the  letters  testamentary ;  and  was  de- 
pleas  in  abate-  livered  on  the  7th  of  April,  1848.  On  the  following  day, 
as  of  pleas  in     the  8th  of  April,  the  defendant  demanded  oyer  and  a  copy 

of  the  letters  testamentary,  which  was  granted  on  the  11th 
of  April.  On  the  1 3th  of  April,  the  defendant  delivered 
a  plea  in  abatement.  The  plaintiff  thereupon  took  out  a 
summons  before  a  learned  Judge  at  Chambers,  calling  on 
the  defendant  to  shew  cause  why  the  plea  in  abatement 
should  not  be  set  aside,  on  the  ground  that  it  was  pleaded 
more  than  four  days  after  the  delivery  of  the  declaration ; 
but  the  Judge  declined  to  make  any  order.  The  plaintiff 
then  gave  the  defendant  notice  that  he  should  treat  the 
plea  as  a  nullity,  and  sign  judgment  after  the  time  for 
pleading  in  bar  should  have  expired.  Accordingly,  on 
the  20th  of  April,  the  plaintiff  signed  judgment ;  and  the 
present  rule  having  been  obtained, 

Crompton  shewed  cause.  It  is  submitted  that  the  rule 
that  a  defendant  craving  oyer  has  the  same  time  to  plead 
after  it  is  granted,  as  he  had  at  the  time  of  demanding  it, 
does  not  apply  to  cases  where  the  defendant  pleads  in 
abatement  The  defendant  is  bound  to  plead  a  plea  in 
abatement  within  four  days  of  the  delivery  of  the  decla- 
ration. In  Barrow  v.  Bell  (a),  which  was  an  action  by  an 
executor,  the  declaration  was  delivered  on   the   30th  of 


(a)  Trinity  Term,  1846,  not  reported.     Crompton  stated  the  facts 
from  his  brief,  having  been  counsel  in  the  cause. 


V. 

Edwards. 
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May,  1846 ;  and  on  the  3rd  of  June,  demand  of  oyer  of  1848. 
the  letters  testamentary  was  made,  which  was  given  a  few  kkbtoot 
minutes  before  nine  o^clock  on  the  night  of  the  6th  of  June, 
which  was  a  Saturday.  A  plea  in  abatement  was  delivered 
on  the  Monday  rooming,  the  8th  of  June,  before  eleven 
o'clock;  and,  consequently,  within  time,  if  the  defendant 
had  as  much  time  for  delivery  of  the  plea  after  oyer  was 
granted,  as  he  had  at  the  time  of  demanding  it  The 
plaintiff,  however,  signed  judgment  on  the  12th  of  June  as 
for  want  of  a  plea,  and  the  Court  refused  to  set  it  aside. 
[Parhcy  B. — The  decision  there  probably  proceeded  on  the 
ground  that  the  four  days  within  which  a  plea  in  abatement 
must  be  pleaded,  were  to  be  reckoned,  inclusive  both  of 
the  first  and  last  days.  That  was  the  old  rule;  but  by 
Reg.  Gen.,  Hilary  Term,  2  Wm.  4,  r.  viil,  it  is  provided, 
'^  that  in  all  cases  in  which  any  particular  number  of  days, 
not  expressed  to  be  clear  days,  is  prescribed  by  the  rules 
or  practice  of  the  Courts,  the  same  shall  be  reckoned 
exclusively  of  the  first  day,  and  inclusively  of  the  last  day ;" 
and  we  decided  in  Ryland  v.  Wormald  (a),  that  that  rule 
applied  to  the  four  days  within  which  pleas  in  abatement 
must  be  delivered.  In  refusing  to  set  aside  the  judgment 
in  the  case  of  Barrow  v.  Bell^  the  Court  was  probably 
unmindful  of  this  rule,  and  of  the  decision  in  Ryland  v. 
Wormald;  not  that  they  thought  that  where  oyer  was 
demanded,  there  was  any  different  rule  prevailing  in 
respect  to  pleading  in  bar  and  pleading  in  abatement.] 

WeUlyy  in  support  of  the  rule,  was  stopped  by  the  Court 

Per  Curiam. 

Rule  absolute. 

(«)  2  M.  &  W.  393;  S.  C.  5  Dowl.  581. 


VOU   V.  C  C  C  D.   &   U 


750  CASES  ON   POINTS  OP  PRACTICE,   EXCH. 

1848. 

Regina  o.  Renton. 

A  dofcndaot  A  RULE  had  been  obtained,  calling  upon  the  Attorney 

under  a  writ  (General,  the  commissioners  of  excise,  and  the  sheriff  of  the 

jj^'^^*^  county  of  Surrey,  to  shew  cause  why  the  writ  of  extent 

Crown,  who  issued  in  the  above  cause  should  not  be  quashed  (a\  and 

hat  been  taken  ^  ^   ^ 

from  priion  the  defendant  be  discharged  out  of  custody, 
of  the  com.  It  appeared  upon  the  a£Sdavits,  that,  on  the  31st  of 

^^^^^^  January,  1848,  the  defendant  had  been  taken  into  custody 

purpowof  by  the  sheriff  of  Surrey,  and  lodged  in  the  coun^  gaol, 

dence,  without  under  a  writ  of  extent  issued  at  the  suit  of  the  Crown 

c^lerpr^Dcu  Ag^ii^t  the  defendant,  for  certain  penalties  incurred  by  a 

^d^ftcr*^  breach  of  the  excise  laws.     On  the  12  th  of  February,  being 

giving  such  still  in  custody,  he  was,  by  order  of  the  commissionerB  6i 

been  re-con-  excise,  taken  out  of  the  precincts  of  the  gaol,  and  brought 

pmon,  u  nor  l^^^re  a  jury  for  the  purpose  of  giving  evidence  in  the 

entitled  to  his  matter  of  such  extent     After  harinir  given  evidence  he 

discharge;  as  i     i  - 

even  assuming  was  taken  back  to  the  gaol,  and  had  ever  since  remained 

to  a  voluntary  there  in  custody.     No  writ  of  habeas  corpus,  or  any  other 

Crown' had  ^^S^^  process  had  been  obtained  for  the  purpose  of  brining 

power  to  re-  him   before    the   lury.     The    present    rule    havinflr   been 

take  and  detain      ,      ,       ,  "^  *^  * 

him  in  custody    obtained, 
under  the  ori- 
ginal writ. 

The  Attorney  (y^n^ra/ (with  whom  were  W*  H.  Watson  and 
J.  P.  Wilde)  shewed  cause  on  behalf  of  the  Crown.  The  facts 
stated  in  the  affidavits  might  probably  amount  to  a  voluntary 
escape  in  law,  if  the  writ,  under  which  the  defendant  was 
in  custody,  was  issued  at  the  suit  of  a  subject;  but  here  the 
writ  is  at  the  suit  of  the  Crown,  and  no  negligence  on  the 
part  of  its  officers  can  affect  the  rights  of  the  Crown.  In 
Sheffield  v.  Ratcliffe  (^),  it  is  laid  down,  that  •*  it  is  no 
reason  that  the  negligence  of  his  officers,  and  perhaps,  their 

(a)  On   the   ground  that  the  portion   of   the  rule  was  aban- 

writ    was    made    returnable    in  doned. 

Vacation ;  but  on  the  5  &  6  Vict.  (fi)  Hob.  347. 
c.  86,  s.  8,  being  referred  to,  this 
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compact  and  combination  with  the  adverse  party,  should        1848. 
defeat  the  King."    To  the  same  eflFect  are   the  cases  of      r^^JJJT"^ 
The  Attorney  General  v.  Chitty  (a),  and  77i«  Attorney  Gen'  «»• 

■m.0  Itf^^^ll^ 

end  V.  Walmsley  (b).  But  even  if  it  were  a  voluntary 
escape,  the  defendant  might  be  retaken  under  the  original 
extent,  the  process  being  at  the  suit  of  the  Crown.  An 
Anonymous  case  in  Savile  (e\  is  an  express  authority  in 
&vour  of  this  view.  There  *<it  was  said  by  Fanshau>y 
remembrancer  of  the  Queen,  that  if  one  should  be  in 
execution  at  the  suit  of  the  Queen  in  the  Fleet,  the 
guardian  of  the  fleet  could  suffer  him  to  g^  to  his  counsel 
with  his  keeper;  but  it  is  otherwise  if  one  is  in  execution 
at  the  suit  of  a  common  person.  And  the  reason  is,  for 
this,  that  if  he  who  is  in  prison  in  execution  for  the  Queen 
should  happen  to  escape,  the  guardian  for  the  Queen  can 
retake  him;  it  is  otherwise  in  the  case  of  a  common 
person.**  [He  cited  also  Dyer{d);  Sir  JSdw,  Cokeys  case  (e); 
Mamdng^s  Exch.  Prac.  32.] 

Lnsh  and  J.  W.  Rogers  in  support  of  the  rule.  The 
rule  that  the  Crown  is  not  to  be  prejudiced  by  the  neg^ 
ligence  of  its  officers,  has  never  been  held  to  apply  to  cases 
where  the  person  of  the  subject  is  concerned.  But  in  the 
present  case,  the  escape  is  not  the  act  of  the  officer,  but  of 
the  CroVm  itself,  by  whose  order  he  was  taken  before  the 
jury*  The  question  is,  whether  the  Crown  has  any  power 
to  do  this,  without  the  leave  of  a  Court  of  law ;  and  it  is 
submitted,  it  has  not  In  Dyer{f)  it  is  said,  '*  the  command 
of  the  treasurer  and  chancellor  are  not  sufficient  warrant  to 
license  one  condemned  in  execution  to  go  with  a  keeper,  of 
otherwise,  at  large,  for  the  Queen  herself  could  not  do 
that ;  as  was  holden  by  the  opinion  of  all  the  justices  of 
both  benches,  in  the  time  of  Queen  Mary."     As  to  the 

(c)  Parker,  37.  48.  (rf)  3  Dyer,  365,  a. 

{b)  12  M.  &  W.  179.  (e)  Godbold,  289,  298^ 

(c)  Page  29.  (/)  3  Dyer,  297,  a. 

c  c  c  3 
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1848.       Anonymous  case  which  has  been  cited  ftom  Savile  (a),  the 

^"]^^^J]|J][^    proceeding  there  was  ex  grati&  to  the  debtor.     [They 

»•  referred  also  to  Filewoodv.  Clement  (b);  Thwrlan^s  ease{c)\ 

Rkntok.  ,       »  ^  -, 

and  2  InsL  187.] 

The  Attorney  General  was  heard  in  reply. 

Pollock,  C.  B. — Some  points  have  been  discussed,  which 
if  it  had  been  necessary  to  decide,  might  have  required  a 
more  solemn  and  deliberate  judgment,  as  the  authorities  with 
reference  to  them  are  conflicting.  But  the  simple  question 
which  we  have  to  pronounce  upon  at  present  isy  whether  a 
defendant  in  execution  under  a  writ  of  extent,  who  has  been 
taken  from  prison  for  a  time  under  an  order  of  the  commis- 
sioners of  excise,  for  the  purpose  of  giving  evidence,  is 
therefore  entitled  to  his  discharge ;  and  I  think  that  he  is  not 
The  Anonymous  case  (a)  which  has  been  cited  firom  Saxfikf 
is  a  satis&ctory  authority,  that  if  a  person  who  is  in  prison 
at  the  suit  of  the  Queen  should  escape,  the  guardian  for  the 
Queen  can  retake  him.  There  is  no  doubt  or  conflict  of 
opinion  upon  that  case,  so  far  as  it  decides  this  point.  The 
defendant,  therefore,  is  in  legal  custody,  and  is  not  entitled 
to  be  discharged. 

Par&e,  B. — I  am  of  the  same  opinion.  In  the  case  in 
Savile  (a)  a  clear  distinction  is  taken  between  the  ri^ts  of 
tlie  Crown  in  this  respect,  and  the  rights  of  the  subject 
In  the  one  case,  the  execution  is  not  satisfied  by  the 
voluntary  escape ;  in  the  other,  it  is. 

KoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 

(a)  Page  29.  (c)  2  Dyer.  162,  b. 

(6)  6  Dowl.  508. 
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1848. 

Ryalls  v.  Bramall  and  Another^  Executors,  &c.  (a). 

J-IECLAR  ATION  in  assumpsit  against  two  executors  on  A  date  iniy 
a  bill  of  exchange  accepted  by  their  testator,  Joel  Buxton,  be  material 
In  the  commencement  of  the  declaration,  it  was  stated  that  ^^"  tf^uir* 
the  defendants  had  been  summoned  to  answer  the  plaintiff  stated,  it  would 

\.  TLf         Bupporttne 

by  virtue  of  a  writ  of  summons  issued  on  the  14th  of  May,  pleading. 

TheCoort 
A«  D.  Io47.  18  presnmed  to 

Plea.     And  the  defendants,  by  E.  T.,  their  attorney,  Jf^^^^o^' 
pray  judgment  of  the  said  writ  and  declaration,  because  ^^oje  them 

,  ,on  demurrer. 

they  say  that  the  said  testator,  heretofore  to  wit,  on  the      Assumpsit 

13th  of  December,  a.  d.   1846,  made  his  last  will  and  ^ndantsas 

testament,   and    thereby   constituted    and    appointed    the  j^g^^^i^ 

defendants,   and    one   Charlotte    Buxton,   executors   and  in  abatement 

of  the  non- 
executrix  thereof ;  and  afterwards,  to  wit,  on  the  16th  of  joinder  of  a 

December,  a.  d.   1846,  the  said  Joel  Buxton  died;  and  xhe^^a^"* 

the  defendants,  and  the  said  Charlotte  Buxton,  afterwards,  ^^  a  f**^  u 

to  wit,  on  the  23rd  of  January,  a.  d.  1847,  duly  proved  the  and  C.  3. 

said  will,  and  took  upon   themselves  the  burthen  of  the  executors  and 

execution  thereof;   and  the  said  Charlotte  Buxton  then  ^^t^ai- 

administered  divers  croods  and  chattels,  which  were  of  the  fendants  and 

.  .  ,  .       ^  C.  B.  duly 

said  Joel  Buxton  at  the  time  of  his  death,  as  executnx  of  pro?cd  the 
the  last  will  and  testament  of  the  said  Joel  Buxton.     And  ^poQ  them- 
the  defendants  bring  here  into  Court  the  letters  testamentary  JjJ^^j^^f 
of  the  said  Joel  Buxton,  deceased,  which  fully  prove  that  the  execution 

thereof,  and 

the  defendants,  and  the  said  Charlotte  Buxton,  were  and  that  C.  B.  then 
are  executors  and  executrix  of  that  will,  and  have  the  divers  goods 
execution  thereof,  &c     And  the  defendants  further  say,  ^  chattels 

'  ...  which  were  of 

that  the  said  Charlotte  Buxton  is  still  living,  and  at  the  J.  B.  at  the 
time  of  the  commencement  of  this  suit  was  and  still  is  death,  as  exe- 
resident  within   the  jurisdiction  of  thb  Court,  to  wit,  at  f^^wiU  Mid 

testament  of 
the  said  J.  B. 
(a)  This  case  was  decided  in  Hilary  Term  last.  jield,  on  de- 

murrer, that 
the  allegation 
of  probate  was  only  inducement  to  the  aTcrmcnt  of  administration,  and  did  not  render  the  pica 
double. 
Duplicity  in  a  plea  in  abatement  can  only  be  taken  advantage  of  on  special  demurrer. 
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1848.       TytheringtoD,  in  the  parish  of  Presftbuij,  in  the  county  of 

^^"^^^""^    Chester.     And  this  the  defendants  are  leadjr  to  yenfyj 

9.  wherefore,  inasmoch  as  the  and  CharioUe  Bnxtoo  is  not 

named  as  a  defendant  in  the  said  writ  and  dedanUioa,  die 

defendants  pray  judgment  of  the  said  writ  and  dedantiao, 

and  that  the  same  may  be  qoashed. 

Special  demurrer,  on  the  groond  that  it  is  noC  alleged 
that  Charlotte  Buxton  proved  the  will  of  Joel  Boxtofi,  or 
took  upon  herself  the  burthen  of  the  executicm  thoeof  ;  or 
that  Charlotte  Buxton  administered  the  goods  and  **^^tt»J« 
which  were  of  Joel  Buxton  at  the  time  of  his  death,  as 
executrix  of  the  last  will  and  testament  of  Joel  Buxton, 
before  the  commencement  of  this  suit. 

Blackburn,  in  support  of  the  demurrer. 

WhUehurttj  coDtra. 

The  following  authorities  were  referred  to  in  the  oooise 
of  the  argument;  Mara  v.  Q«m  (a);  Fuhtr  ▼.  J^oftf  (&); 
NichoU  V.  Haywood  (c) ;  Tucker  v.  Webster  {d) ;  AUen  v. 
ffopkiru  (e) ;  FaithfuU  v.  AMcy  (J) ;  Com.  Dig.  tit 
''  Pkadery''  (E.  6) ;  Ut  "  Abatement,''  (F,  10) ;  2  JTms. 
JExors.  1518,  4th  ed.;  mawd.  Com.  33;  Wankfard  v. 
Wankford  {g) ;  Alexander  v.  Mawman  (A) ;  and  SwaOow 
y.  Ember  son  (t). 

Cur.  adv.  vulL 

Parke,  B.,  delivered  the  judgment  of  the  Court  (A), 
(after  stating  the  pleadings). — The  question  is,  whether  the 
plea  is  good? 

(a)  6T.  R.  1.  (/)  1  a  B.  183;  S.  C.  4  P. 

{h)  12   A.    &   E.   654;  S.   C.       &  D.  524 ;  9  Dowl.  555. 
4  P.  &  D.  347.  {g)  1  Salk.  299. 

(c)  1  Dyer,  59,  a.  (A)  Willes,  40. 

(rf)  10  M.  &  W.  371 ;  S.  C.  (i)  1  Lev.  I6l ;  S.  C.  1  Kcb. 
1  DowL  960,  N.  S.  865. 

(0  13  M.  &  W.  94.  (A)  In  HUary  Term  last. 
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Several  objections  were  made  to  it.     The  principal  one        1848. 
was,  that  the  facts  mentioned  in  the  plea  were  not  stated  to       Byalls 

have  occurred  before  the  commencement  of  the  suit,  which      _    •• 

Bramall 

is  necessary  since  the  new  rules  of  pleading,  as  the  plea   and  Another, 
speaks  as  of  the  day  of  its  date,  not  the  date  of  the 
declaration ;   Thicker  v.  Webster  (a). 

We  think  this  objection  is  not  well  founded,  for  the  dates 
may  be  assumed  to  be  material  upon  demurrer,  when,  if 
they  were  truly  stated,  they  would  support  the  plea, 
according  to  the  doctrine  laid  down  in  Nightingale  v. 
fVilcoxson  {Jti)y  and  since  in  the  late  case  of  Whittaker  ▼. 
Harold^  in  error;  and  we  must,  therefore,  intend  that  the 
adminbtering  of  the  assets,  which  is  the  material  allegation, 
was  before  the  commencement  of  the  suit,  the  date  of  the 
writ  being  stated;  and  the  Court,  it  seems,  is  always 
presumed  to  have  it  before  them  on  demurrer ;  Shepherd  ▼• 
Shepherd  (c),  per  TindaU  C.  J. 

The  other  objection  of  duplicity  we  do  not  consider  as 
sustainable.  The  allegation  of  the  probate  is  only  induce- 
ment to  the  substantial  averment  that  she  administered, 
which  follows,  and  does  not  render  the  plea  double ;  and  if 
it  did,  the  duplicity  is  not  pointed  out  on  special  demurrer. 
Duplicity  at  common  law  is  only  cause  of  special  demurrer; 
and  though  the  statutes  27  Eliz.  c.  5,  and  4  Ann.  c.  16, 
do  not  apply  to  pleas  in  abatement,  we  are  not  aware  that 
the  rule  of  the  common  law  does  not 

Judgment  quod  breve  cassetur, 

(a)  10  M.  &  W.  371.  (c)  Ante,  vol.  3,  p.  200. 

(6)  10  B.  &  C.  202. 
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1848. 


HlGOS  r.  MORTDCER  (n^ 

Declaration  id  coTeoant  for  the  non  payment  oft 
som  of  monej  under  a  marriage  settlement.  It  stated,  that 
the  defendant  had  been  summoned  to  answer  the  jdamtiff, 
bj  virtue  of  a  writ  issued  on  the  21st  day  of  March,  a.  d. 
1843. 

FiTBt  plea,  in  bar  of  the  further  maintenance  of  the 
action,  that  the  first  and  only  writ  with  which  the  defend- 
ant had  been  served  in  this  action,  and  according  to  the 
exigency  of  which  he  entered  an  appearance  in  this  actioo, 
was  a  writ  of  pluries  summons,  dated,  the  1st  of  October, 
1846.  That  such  writ  was  not  issued  within  one  calendar 
month  next  after  the  expiration  of  any  preceding  writ  of 
summons  in  this  action,  including  the  day  of  such  expiration. 
That  no  proceedings  to  or  towards  outlawry  have  been  had 
upon  any  of  the  writs  in  this  action.  That  the  cause  of 
action  in  the  declaration  mentioned,  did  not  accrue  at  anj 
time  within  twenty  years  next  before  the  date  and  issuing 
of  the  said  writ  of  pluries  summons  in  this  plea  mentioned 
calendar  moDtb  to  have  been  issued  on,  and  bearing  date,  the  21st  of 
pirationof  '  October,  1846,  and  with  which  the  defendant  was  served 
l°J#^r!!i*^?"*^    as  aforesaid ;  and  that  the  said  last  mentioned  writ  was 

writ,  and  no 
proceedini 


ToadcciA- 
ratioaiDoovv. 
Bast,  tearing 
that  the  de. 
leodaot  was 
swomoDed  to 
answer  tiw 
plaintiff  by 
▼irtneof  a 
writ  of  fan* 
mont.  dated 
tbe21fltor 
March,  1849, 
the  defendant 
pleaded,  fnt, 
mbar  of  the 
farther  main* 
tenanoeofthe 
action,  that 
the  irtt  writ 
with  which 
he  had  been 
lenred  was  a 
writ  of  pluriea 
flonunons, 
dated  the  21flt 
of  October, 
1846,  and  that 
the  said  writ 
was  not  issued 
within  one 


proceedings 
nad  been  bad 
towards  out- 
lawry.    That 
the  cause  of 
action  did  not 
accrue  within 
twenty  years 
next  before 


issued  more  than  ten  years  next  after  the  end  of  the  session 
of  Parliament,  holden  in  the  third  and  fourth  years  of  the 
reign   of   his    late    Majesty   King   William    the    Fourth. 

(a)  Decided  in  Hilary  Term  last. 


of  record  within  one  calendar  month  next  after  the  eapiration  thereof,  including  the  day  of  such 
expiration,  according  to  the  form  of  the  sUtute,  &c. :  Held,  on  special  demurrer,  that  the  pleas 
were  bad,  first,  for  not  alleging  positively  that  the  cause  of  action  accrued  more  than  twenty 
years  before  tho'commencemcnt  of  the  suit ;  and  secondly,  for  being  improperly  pleaded  to  the 
further  maintenance  of  the  action. 

Although  the  stat.  2  Wm.  4,  c.  39,  s.  10,  requires  a  particular  mode  of  issuing  and  continunig 
writs,  in  order  to  prevent  the  operation  of  any  Statute  of  Limitations,  the  defendant  should  stiS 

plead  generally  that  the  cause  of  action  did  not  accrue  within years  before  the  commence- 

inent  of  the  suit ;  and  if  the  plaintiff  replies  that  the  cause  of  action  did  accrue  within  the  limited 
time,  ho  must  shew,  by  a  proper  record,  that  all  the  formalities  required  by  the  10th  section 
have  been  complied  with. 
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Verification,  &c.     Wherefore,  &c.,  if  the  plaintiiT  ought        1848. 

further  to  maintain  his  said  action.  ^Hioos 

Second  plea,  also  in  bar  of  the  further  maintenance  of    .,    v. 

...  MoETlMKE. 

the  action,  that  the  first  and  only  writ  with  which  the 
defendant  had  been  served  in  the  action,  and  to  which  he 
had  entered  an  appearance,  was  a  writ  of  pluries  summons, 
dated,  1st  of  October,  1846.  That  that  writ  was  issued  in 
continuation  of  another  writ  issued  on,  and  bearing  date 
the  3rd  of  August,  1846.  [It  then  stated  the  issuing  of 
prior  pluries  writs  in  a  similar  manner,  up  to  the  30th  of 
December,  1843,  and  the  issuing  of  that  writ  in  continua- 
tion of  an  alias  writ  of  summons,  bearing  date  the  7th  of 
August,  1843,  which  writ  was  in  continuation  of  the 
original  writ  of  summons  mentioned  in  the  declaration. 
It  then  continued  thus :]  And  the  defendant  further  saith, 
that  the  writ  of  pluries  summons  above  mentioned  to  have 
been  issued  on,  and  bearing  date  the  28th  of  March,  1846, 
was  not  entered  of  record  within  one  calendar  month  next 
after  the  expiration  thereof,  including  the  day  of  such 
expiration,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  and  that  no  proceedings  towards 
outlawry  have  been  had  upon  any  of  the  said  writs;  and 
that  the  cause  of  action  in  the  declaration  mentioned  did 
not  accrue  at  any  time  within  twenty  years  next  before  the 
date  and  issuing  of  the  writ  of  pluries  summons  above  men- 
tioned to  have  been  issued,  and  bearing  date  the  3rd  of 
August,  1846,  or  before  the  date  and  issuing  of  the  said 
writ  of  summons  above  Tnentioned  to  have  been  issued  on, 
and  bearing  date  the  21st  of  October,  1846,  and  with 
which  the  defendant  was  served  as  aforesaid,  and  that  the 
said  last  mentioned  writs  were  issued  more  than  ten  years 
next  after  the  end  of  the  session  of  Parliament,  holden  in 
the  third  and  fourth  years  of  the  reign  of  his  late  Majesty 
King  William  the  Fourth.  Verification,  &c.  Wherefore, 
&c.,  if  the  plaintiff  ought  further  to  maintain  his  said 
action. 
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1848.  Special  demarrer  to  the   first  plea,  stating  for  causefl^ 

that  the  plea  is  bad  as  being  argumentative,  and  as  stating 
evidence;  inasmuch  as  it  is  nowhere  directly  and  affirma- 
tively alleged  that  the  issuing  of  the  said  plories  writ  of 
summons,  dated  the  1st  of  October,  1846,  and  with  which 
the  defendant  was  served,  was  the  commencement  of  this 
suit,  or  that  the  cause  of  action  did  not  accrue  within 
twenty  years  next  before  the  commencement  of  the  suit; 
but  certain  alleged  facts  are  relied  on  by  way  of  aigument 
and  inference,  to  shew  that  such  writ  of  pluiies  summons 
ought  to  be  considered  as  in  legal  effect  the  commencement 
of  this  suit:  and  that  if  it  be  intended  as  a  plea  that  the 
cause  of  action  did  not  accrue  within  twenty  years  next 
before  the  commencement  of  the  suit,  it  is  repugnant  and 
inconsistent ;  inasmuch  as  it  is  pleaded  in  bar  of  the  further 
maintenance  of  the  action,  and  then  by  implication  admits^ 
that,  at  the  commencement  of  the  suit,  there  vras  a  good 
and  sufficient  cause  of  action. 

Special  demurrer  to  the  second  plea  on  similar  grounds. 

Joinder  in  demurrer. 


CawUnffy  in  support  of  the  demurrer. 

Crompton,  contriL 

The  following  authorities  were  referred  to  in  the  course 
of  the  argument:  Harris  q.  t  v.  fVoolfard  {a);  Beardmort 
V.  Battenbury  (b) ;  Taylor  v.  Gregory  (^c)\  Dickenson  v. 
Teague{d)\  Nicholson'^.  Raw€{e)\  Gregory  v. Des  Anges{f)\ 
Norman  v.    Winter  (y) ;   Whipple  v.  Manley  (A) ;  Pratt  v. 

(a)  6  T.  R.  617.  {/)  3  Bing.  N.  C.  85 ;  S.  C. 

(6)  5  B.  &  A.  452  ;  S.  C.  1  D.      3  Scott,  534 ;  5  DowL  193. 

&  R.  27.  {g)  5  Bing.  N.  C.  279 ;  S.  C. 

(c)  2  B.  &  Ad.  257.  7  Scott,  251 ;  7  DowL  304. 

id)  1  C.  M.  &  R.  241.  (A)  1    M.   &  W.    432;    S.  C. 

(e)  2  C.  &  M.  469  ;   S.  C.  2      5  Dowl.  100. 
DowL  296. 


MoftTlMXB. 
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Hawkins  (a);  21  Jac.  1,  a  16,  s.  3;  2  Wm.  4,  c  39>8. 10; 
3  &  4  Wm.  4,  c.  42,  8.  3 ;  2  Wms.  Sound.  63,  g,  xu  (o), 
6th  ed. 

Cur.  adv.  tmlt 

Pollock,  C.  B.,  delivered  the  judgment  of  the  Court  (6). 

(After  stating  the  pleadings,  his  Lordship  proceeded 
thus:) — The  question  in  this  case  arises  as  to  the  proper 
mode  of  pleading  the  Statute  of  Limitations,  (whether  to 
an  action  of  covenant,  or  trespass,  or  assumpsit),  since  the 
Stat  2  Wm.  4,  c  39,  s.  10,  requiring  a  particular  mode  of 
issuing  and  continuing  writs,  in  order  to  prevent  the 
operation  of  any  Statute  of  Limitation. 

In  the  old  mode  of  proceeding,  if  the  plaintiff  sued  by 
bill,  he  might  elect  to  treat  the  filing  of  the  bill,  or  the 
previous  process  by  latitat,  i^  the  commencement  of  the 
suit ;  and  if  the  defendant  pleaded  that  the  cause  of  action 
accrued  more  than  six  years  before  the  filing  of  the  bill, 
the  plaintiff  must  have  replied  the  latitat  returned,  with 
continuances  to  connect  it  with  the  bill;  JBeardmore  v. 
Rattenbury  (c).  If  the  defendant  had  pleaded  that  the 
cause  of  action  did  not  accrue  within  six  years  before  the 
commencement  of  the  suit,  such  a  replication  was  neither 
necessary  nor  proper;  and  in  proceedings  in  the  Common 
Pleas,  or  by  original  writ,  the  plea  always  was  in  the  latter 
form ;  and  the  replication  alleged,  that  the  cause  of  action 
accrued  within  six  years  before  the  commencement  of  the 
suit ;  and  the  plaintiff  must  then,  as  a  matter  of  evidence, 
have  shewn  the  issuing  and  return  of  the  writs,  and  proper 
continuances,  by  a  copy  of  the  record. 

As  the  Uniformity  of  Process  Act  puts  all  actions  on 
the  same  footing,  and  makes  the  issuing  of  the  writ  of 
summons  the  commencement  of  the  suit,  the  plea  of  the 
Statute  of  Limitations  ought  to  be  in  the  same  form;  and 
if  the  plaintiff  replies  that  the  cause  of  action  did  accrue 

(a)  15  M.  &  W.  399.  (c)  5  B.  &  A.  452. 

(6)  Iq  Hilary  Term  laat. 
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1848.  within  the  limited  time,  he  must  shew,  by  a  proper  record, 
ail  the  formalities  required  by  the  10th  section  to  have  been 
complied  with;  just  as  he  roust  have  done  before,  where 
there  was  a  plea  that  the  cause  of  action  did  not  accrue 
within  six  years,  &c,  before  the  commencement  <^  the 
siut 

An  anomaly  is  introduced  by  this  enactment,  namely, 
that  if  the  plaintiff  has  to  shew  the  commencement  of  the 
suit  in  answer  to  a  plea  of  tender,  or  for  any  other  purpose 
than  to  defeat  the  bar  of  the  Statute  of  Limitations,  he 
need  not  prove  all  these  requisites;  Chregcry  v.  DesAhges  (a). 
In  Pratt  v.  Hawkins  {b)  we  have  already  held,  that  if  this 
ordinary  form  of  plea  b  adopted,  the  plaintiff  must  give  this 
proof.  The  case,  as  reported,  contains  some  inaccuracies: 
it  was  tried  before  Lord  Chief  Justice  Tindal,  not  Lord 
Demnan ;  and  the  roll  amended  was  the  record  of  con- 
tinuances which  the  plaintiff  had  improperly  made  up: 
the  substance,  however,  of  the  report  is  perfectly  right 

But  the  defendant  not  only  may,  but,  we  think,  ought  to 
plead  in  this  form. 

The  Stat  3  &  4  Wm.  4,  c.  42,  s.  3,  follows  the  language  of 
the  Statute  of  Limitations  21  Jac.  1,  c.  16,  s.  3,  and  enacts, 
that  the  action  of  covenant  shall  be  *^  commenced  and  sued** 
within  the  limited  time ;  and  the  proper  form,  which  was 
always  adopted  in  every  action  commencing  otherwise  than 
by  bill  was,  that  the  cause  of  action  accrued,  or  that  the 
promise  was  made,  &c.,  more  than  the  limited  time  before 
the  commencement  of  the  suit;  and  what  was  the  com- 
mencement of  the  suit  was  a  matter  of  evidence  then,  and 
is  equally  so  now. 

The  objection  to  both  these  pleas,  which  is  pointed  out 
on  special  demurrer,  is,  that  they  do  not  contain  a  direct 
and  positive  allegation  that  the  cause  of  action  accrued 
twenty  years  before  the  commencement  of  the  suit;  but 
only  an  indirect  and  argumentative  allegation  that  it  did, 

(a)  3  Bing.  N.  C.  85.  (6)  15  M.  &  W.  399. 
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because  it  accrued  more  than  twenty  years  before  the  pluries  1848. 
summons  with  which  the  defendant  was  served,  and  that  Hioos 
that  writ  could  not,  according  to  the  stat  2  Wm.  4,  c.  39,     ^.    ^^ 

,  MoaTDfER. 

s.  10,  be  connected  with  any  antenor  process,  and  must, 
therefore,  be  considered  as  the  commencement  of  the  suit 

Before  the  late  statute  for  the  Uniformity  of  Process,  a 
similar  plea,  stating  that  the  cause  of  action  accrued  before 
the  service  of  a  particular  writ,  and  that  such  writ  was  not 
connected  with  any  prior  one,  would^  we  think,  be  open  to 
the  same  objection ;  it  would,  in  truth,  be  a  pleading  of 
evidence :  and  we  think  the  statute  has  made  no  difference 
in  this  respect 

Further,  we  think  that  the  plea  is  not  properly  pleaded 
in  bar  of  the  further  maintenance  of  the  action.  The 
effect  of  non  compliance  with  the  exigencies  of  the  statute 
is,  that  the  suit  is  commenced  too  late,  and  ought  altogether 
to  be  barred ;  and  the  defendant  is  entitled  to  all  his  costs 
from  the  commencement  of  the  suit  It  cannot  be  con- 
sidered as  properly  brought  up  to  the  time  of  the  first 
de&ult,  committed  in  not  continuing  properly  the  process ; 
and  such  default  puts  the  suit  in  the  condition  of  not  having 
been  **  commenced  and  sued^  within  the  time  prescribed. 

And  this  objection,  we  think,  is  sufficiently  pointed  out 
by  the  special  deroiurer. 

Our  judgment  is  for  the  plaintiff. 

Judgment  for  the  Plaintiff. 
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COURT  OF  COMMON  PLEAS. 


SAItUt  IDcttiu 


IN  THE  ELBVEMTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1848.  NeWtok  t>.  Lord  Conyngham. 

The  Court  re^.  UrAMIVSLL  moved  under  R^.  Greo.,  Hilary  Term, 
execntionto  *  ^  ^°^*  4>  (Practice  Rules)  r.  9,  for  a  rule  to  shew  cause  why, 
"'i^tand*  "P^"  reading  the  judgment  roll  with  the  award  of  execution 
a  writ  of  error,  thereon,  the  copy  of  the  assignment  of  errors  delivered  to 
allowance  the  defendant's  attorney,  and  a  copy  of  the  notice  of  the 
gro^of^error  allowance  of  the  writ  of  error,  the  defendant  should  not  be 
to  be  that  the     ^x  liberty  to  proceed  in  the  execution  of  the  writ  of  ca.  sa., 

defendant  had  -^         *^  ,  ' 

set  forth  the  notwithstanding  the  allowance  of  the  writ  of  error,  the 

ca.  sa.  for  grounds  of  error  being  frivolous ;  with  a  stay  of  proceedings 

suitlsince'uie  ^"  ^^'^  mean  time.     The  present  action  had  been  brought 

7  &  8  Vict.  against  the  defendant  as  one  of  the  members  of  a  provisional 

which  prohibits  Committee  of  a  railway  company,  and   the   plaintiff  was 

bemg  uken  nonsuited.     The  defendant  taxed  his  costs,  and  the  Master 

wherTthe^s^  allowed  104£  Us.  W.     He  then  made  up  the  judgment  roll 

recoTcred  does  in  the  usual  manner,  with  an  award  of  a  writ  of  test*  ca*  sa. 

not  exceed  20/.  .  . 

to  satisfy  the  defendant,  the  sum  of  104/!>  11«.  ^d.    On  this, 
the  plaintiff  sued  out  a  writ  of  error,  and  the  cause  assigned 
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was,  that  since  the  7  &  8  Vict  a  96,  it  is  contrary  to  law  1B48. 
to  take  or  charge  in  execution  the  body  of  any  person  upon  n^^n 
any  judgment  obtained  in  any  of  her  Majesty's  superior  ^* 
Courts  in  any  action  for  the  recovery  of  any  debt  wherein  Conyngham. 
the  sum  recovered  shall  not  exceed  the  sum  of  20L  exclusive 
of  the  costs  recovered  by  such  judgment.  The  writ  having 
been  allowed,  a  notice  of  the  allowance  was  served  b}^  the 
plaintiff  on  the  defendant,  and  a  summons  was  taken  out  to 
set  it  aside,  on  the  ground  that  the  error  so  assigned  was 
frivolous.  The  summons  was  heard  before  Mr.  Justice 
CoUman,  who  declined  making  any  order,  but  recommended 
the  defendant  to  apply  to  the  Court  The  objection,  it 
seemed,  to  the  writ  was,  that  as  no  sum  had  been  recovered, 
there  was  not  a  recovery  of  a  sum  exceeding  2021,  and,  con-> 
sequently,  the  case  came  within  the  provisions  of  the 
7  &  8  Vict  c.  96,  s.  57.  The  language  of  the  section  in 
question  was  ^^that  no  person  shall  be  taken  or  charged 
in  execution  upon  any  judgment  obtained  in  any  of  her 
Majesty's  superior  Courts,  or  in  any  CounQr  Court,  Court 
of  Requests,  or  other  inferior  Court,  in  any  action  for  the 
recovery  of  any  debt,  wherein  the  sum  recovered  shall  not 
exceed  the  sum  of  20/.  exclusive  of  the  costs  recovered  by 
such  judgment"  The  words  of  the  section  were  clearly 
appUcable  to  those  cases  wherein  there  had  been  a  recovery 
against  a  defendant  for  a  less  amount  than  the  limited  sum. 
The  two  following  sections  were  in  conformity  with  this 
view.  By  section  58  it  was  provided,  that  persons  in  exe- 
cution for  sums  not  exceeding  20/.  at  the  time  the  act 
passed  should  be  discharged,  and  by  section  69,  if  the 
Judge  trying  the  cause  in  such  cases  was  of  opinion  '^  that 
the  defendant,  in  incurring  the  debt  or  liabiliQr  which  may 
be  the  subject  of  demand,  has  obtained  credit  from  the 
plaintiff  under  false  pretences,  or  with  a  fraudulent  intent, 
or  has  wilfully  contracted  such  debt  or  liability  without 
having  at  the  same  time  a  reasonable  assurance  of  being 
able  to  pay  or  discharge  the  same,"  ^'  it  shall  be  lawful  for 
such  Judge,  if  he  shall  think  fit,  to  order  that  such  defendant 
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1848.       may  be  taken  and  detained  in  execution  upon  such  judg- 
^JjJJJIJ^JJ^^    mcnt  in  like  manner  and  for  such  time  as  he  might  have 
V*  been  if  this  act  had  not  been  passed."    It  was  evident  from 

CoKYNOHAM.  the  lauguagc  of  these  sections,  that  the  Legislature  had 
the  case  of  defendants  in  contemplation,  and  not  those  of 
plaintiflk  It  was  a  misuse  of  terms  to  say  that  the  plaintiff 
had  not  recovered  a  sum  exceeding  20L  exclusive  of  costa^ 
since  having  been  nonsuited,  he  never  was  in  a  situation  to 
recover  anything.  The  section  must  mean  to  apply  to 
those  cases  where  something  had  been  recovered,  though 
it  was  a  sum  which  did  not  exceed  20L  {^CressweU^  J. — 
I  rather  think,  that  in  point  of  practice  some  of  the  Judges 
have  thought  the  statute  does  apply  to  plaintiffs,  and  have 
accordingly,  on  application  by  them,  made  an  order  for 
their  discharge.]  If  that  was  the  true  construction  of  the 
act,  it  would  be  productive  of  great  hardship  on  defendants, 
who  would  then  be  prevented  from  obtaining  by  the 
ordinaiy  process,  the  costs  incurred  in  resisting  improper 
claims.  If,  however,  the  Court  felt  any  doubt  upon  the 
question,  the  defendant  would  not  incur  the  risk  of  further 
costs,  and,  therefore,  would  decline  taking  the  rule* 

Wilde,  C.  J. — As  some  of  the  Judges  appear  to  have 
construed  this  section  as  applicable  to  the  case  of  plaintiffs 
as  well  as  that  of  defendants,  and  in  consequence  have 
dischaiged  plaintifis  when  taken  in  execution  for  costs,  I 
cannot  say  that  the  question  raised  by  this  writ  of  error  is 
not  a  proper  one  for  the  opinion  of  another  Court  From 
what  is  stated  to  us,  it  does  not  appear  that  there  are  any 
special  circumstances  in  the  present  case  which  should 
authorize  the  Court  to  interfere  in  the  manner  proposed. 
I  think,  therefore,  that  the  Court  ought  not  to  grant  the 
rule. 

CoLTM AN,  J. — I  am  of  the  same  opinion.  It  struck  me  at 
Chambers  that  the  ground  of  error  stated  could  not  be  con- 
sidered frivolous,  and  I  have  not  heard  anything  in  support 


EASTER  TERM,   11    VICT. 


765 


of  the  present  application  which  induces  me  to  alter  my        1848. 


opinion. 


Cresswell,  J.)  and  Williams,  J.,  concurred. 


Newton 

V. 

LOED 
CONYNGHAM. 


(a)  The  ground  of  error  above 
stated  has  since  been  held  in  the 
above  case  by  the  Coart  of  Ex- 
chequer Chamber  to  be  untenable, 
and,  consequently,  it  may  be  con- 


Rule  refused  (a). 

sidered  as  settled  that  the  7  &  B 
Vict.  c.  96,  s.  57*  does  not  apply 
to  plaintiffs.  The  decision  has 
not  yet  been  reported. 


HoARE  V.  Lee. 

WT»  H.  COOKE  moved  for  a  rule  to  shew  cause  why 
the  order  of  CressioeUy  J.,  in  this  case,  should  not  be  re- 
scinded. The  present  was  an  action  of  trespass,  and  two 
of  the  counts  contained  in  it  were,  one  in  the  ordinary  form 
for  breaking  and  entering  the  plaintiff's  rooms,  and  another 
founded  on  the  statute  of  2  Wm.  &  M.  sess.  1,  c  5,  s.  5, 
to  recover  double  value  of  goods  improperly  distrained  for 
rent     The  latter  was  in  the  following  form  i — 

That  the  defendant  heretofore,  to  wit,  on  the  day  and 
year  first  aforesaid,  by  and  under  colour  of  the  statute  in 
such  case  made  and  provided,  with  force  and  arms,  &c., 
then  seized,  took,  and  distrained  divers  other  goods  and 
chattels  of  the  plaintiff,  to  wit,  goods  and  chattels  of  like 
quantity,  quality,  description  and  value,  to  the  said  goods 
and  chattels  in  the  said  first  count  mentioned,  as  for  and 
in  the  name  of  a  distress  for  certain  rent  then  claimed,  and 
pretended  by  the  defendant  to  be  due  and  in  arrear  from 
the  plaintiff  for  and  in  respect  of  certain  rooms  and  pre- 
mises theretofore  demised  by  one  J.  B.  to  the  plaintiff;  and 
then  carried  away  and  detained  the  same  as  and  for  such 

VOL.  v.  D  D   D  D.    &   L. 


Tbe  Court 
refused  to 
allow  a  plain* 
tiff  to  retain 
in  hia  decla- 
ration a  count 
in  trespaas  in 
the  ordinary 
form,  for 
breaking  and 
entering  the 
plaintiff'a 
premises,  to- 
gether with 
a  count  under 
th02Wm.&M. 
sess*  I,  c  5y 
s.  5,  to  recover 
double  the 
▼alue  of  ffooda 
improperly 
distramed. 
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1848.  distress  for  a  long  space  of  time,  to  wit,  for  the  space  of 
two  calendar  months  then  next  following;  and  afterwards^ 
to  wity  on  the  first  day  of  May,  in  the  year  aforesaid,  by 
and  under  the  like  colour  and  pretence,  sold  and  disposed 
of  the  said  last  mentioned  goods  and  chattels,  and  converted 
and  disposed  thereof,  and  of  the  moneys  therefix>in  arising 
to  his,  the  defendant's,  own  use :  whereas  in  truth  and  in 
&ct,  no  rent  was  due  or  in  arrear  from  the  pbuntiff  for  the 
said  last  mentioned  premises  during  the  time  in  this  count 
aforesaid ;  contrary  to  the  form  of  the  statute  in  soch  case 
made  and  provided ;  and  other  wrongs  to  the  plaintiff  the 
defendant  then  did,  against  the  peace  of  our  Lady  the 
Queen,  &c. 

A  summons  to  strike  out  one  of  these  counts  was  taken 
out  by  the  defendant,  and  was  subsequently  heard  before 
CresiweUy  J.,  at  Chambers,  where  he  made  an  order  in 
these  terms :  *'  I  do  order  that  the  plaintiff  within  three 
days  elect  which  count  in  the  declaration  he  will  strike  out, 
otherwise  the  second  count  be  struck  out^  and  in  either 
event  at  the  cost  of  the  plaintiff,  to  be  taxed.**  It  was 
admitted  that  the  cause  of  action  relied  on  by  the  plaintiff 
was  the  same  in  both  counts.  The  question,  however,  was^ 
whether  the  two  counts  here  were  in  apparent  violation  <A. 
the  nile  of  Hilary  Term,  4  Wm.  4,  r.  6.  It  was  submitted 
that  they  were  not  The  words  of  the  rule  in  question 
were  '^  several  counts  in  trespass,  for  acts  committed  at  the 
same  time  and  place,  are  not  to  be  allowed."  The  causes 
of  complaint,  as  they  appeared  on  the  &ce  of  the  declaration, 
were  clearly  different.  In  order  to  enable  the  plaintiff  to 
recover  under  the  second  count,  it  would  be  necessary  to 
prove  much  more  than  would  be  requisite  under  the  first 
count,  as  he  must  prove  the  taking  of  the  goods  under  the 
pretence  of  rent  being  due.  This  view  was  in  conformity 
with  the  cases  which  had  been  decided  on  this  rule  of 
Court      In    Thornton  v.    Whiteliead  {a\   the  declaration 

(a)  4  Dowl.  747 ;  S.  C.  1  M.  &  W.  14. 
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contained  two  counts,  one  for  double  rent  under  the 
11  Geo.  2,  c.  19,  and  the  other  for  use  and  occupation, 
and  the  Court  there  held  that  the  plaintiff  was  entitled  to 
retain  both  counts.  No  doubt  the  case  of  Lawrence  v. 
Stephens  (a)  was  in  some  degree  inconsistent  with  this  view, 
but  the  Court  in  Thornton  v.  JVhitehedd  expressed  its  dis- 
satisfection  with  that  case  so  far  as  it  could  be  considered 
as  an  authority  against  the  view  taken  by  the  Court  in  the 
case  before  it  [WUde^  C.  J. — The  second  count  only  states 
the  same  trespass  as  is  stated  in  the  first,  with  circumstances 
of  aggravation.  Although  by  the  operation  of  the  statute 
of  2  Wm.  &  M.  sess.  1,  c.  5,  the  plaintiff  could  recover  in 
respect  of  matters  not  embraced  in  the  first  count,  that  by 
no  means  prevents  his  recovering  in  respect  of  all  matters 
that  are  embraced  in  the  first  Here  the  act  of  which  the 
plaintiff  complains  in  both  counts  was  committed  at  one 
and  the  same  time.  The  words  of  the  rule  are  **  several 
counts  in  trespass,  for  acts  committed  at  the  same  time  and 
place,  are  not  to  be  allowed."  This  case  would  therefore 
appear  to  come  within  the  very  words  of  the  rule.]  The 
subject  of  complaint  in  the  second  count,  namely,  the  sale, 
was  subsequent  to  the  seizure,  and  it  was  in  respect  of  that 
sale  that  the  statutable  right  existed.  The  cases  of  Gilbert 
V.  Hales  (J) ;  Cahoon  v.  Burford  (c) ;  and  Vaughan  v. 
Glenn  (d)y  were  in  support  of  the  present  application. 
l^Cresstoelly  J. — Those  cases  were  cited  to  me  at  Chambers, 
but  I  thought  they  were  distinguishable  from  the  present.] 
If  the  plaintiff  relies  on  a  statutable  claim,  he  cannot  recover 
on  the  count  firamed  on  that  claim,  unless  he  proves  all  the 
facts  necessary  to  comply  with  the  requisites  of  the  statute. 
In  the  case  of  Masters  v.  Farris  {e)  it  was  held,  that  on 
such  a  count  as  the  second,  the  jury  ought  to  be  directed 
to  give  double  the  value  of  the  goods. 

(a)  3  DowL  777.  13  M.  &  W.  136. 

(fr)  Ante,  vol.  2,  p.  227.  (d)  5  M.  &  W.  677. 

(c)  Ante,  vol.  2,  p.  234 ;  S.  C.         (e)  1  C.  B.  715. 

D  D  D  2 
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1848.  W1LDE9  C.  J. — If  the  counts  are  apparently  for  the  same 

^^^[j^    cause  of  action,  it  seems  to  be  conceded  that  the  learned 
V.  Judge's  order  ought  not  to  be  rescinded.   The  second  count 

in  the  present  case  appears  to  me  to  differ  from  the  first 
only  in  stating  circumstances  of  aggravation.  It  is,  there- 
fore, only  the  same  cause  of  action  ^^  varied  in  statement 
description,  or  circumstances  only,"  and,  therefore,  expressly 
forbidden  by  the  rule  to  be  allowed.  If  at  the  trial  the 
plaintiff  should  be  unable  to  prove  the  circumstances  alleged 
in  the  second  count,  he  may  still  be  able  to  recover  in 
respect  of  the  simple  trespass  on  that  count  I  think  no 
rule  should  be  granted. 

CoLTMAN,  J.,  Crbsswell,  J.,  and  Williams,  J.,  con- 
curred. 

Rule  refused  (a), 

(a)  In  Slack  v.  Cl^on,  8  Q.  B.  Dot  interfere.     In   GricMff  a»d 

524,  it  was  held  by  that  Court,  Another  v.  Jatnes,  4  C.  B.  768, 

that  where  a  Judge  at  Chambers  however,  the  contrary  was  held 

has  dismissed  a  summons  to  strike  by  the  Court  of  Common  Pleas, 
out  a  count,  the/11//  Court  will 


Toby  i;.  Lovibond. 

Whore  a  cause  %J  NTHANK  shewed  cause  against  a  rule  nisi  obtained 
in  difference  by  Prentice^  to  set  aside  an  award  on  various  grounds :  first, 
r#*Itr^2^T*     that  the  arbitrator  had  not  directed  judirment  non  obstante 

at  nisi  pnus,  •^      ^ 

the  arbitrator     veredicto   to   be   entered,  as  required  by   the   plaintiff's 

to  have  power  . 

to  direct  a        counsel ;  second,  that  the  award  left  it  doubtful  whether 

verdict  for 

either  party, 

and  neither  party  to  bring  a  writ  of  error,  but  no  power  to  direct  judgment  non  obstante  Tere- 

dicto  was  given :   Hdd,  that  the  arbitrator  had  no  power  to  direct  such  a  judgment,  and  the 

Court  refused  to  order  such  a  judgment  to  be  entered. 

The  award  directed  a  verdict  to  be  entered  for  the  plaintiff  on  certain  issues,  with  Is.  damages, 
and  continued,  "  which  sum,  except  for  my  finding  on  the  other  issues,  the  plaintiff  would  be 
entitled  to  recover  in  the  said  cause  :**  Htld,  that  the  award  was  final  as  to  the  damages. 

It  is  sufiicicnt  to  award  mutual  releases  in  general  terms,  without  specifying  the  form  in  which 
they  are  to  be  executed. 
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the  arbitrator  had  adjudicated  on  it  or  not;  third,  that  the       1B48. 
award  left  it  doubtful  whether  any  damages  had  been        <poby 
assessed  for  the  plaintiff,  and,  if  any  awarded,  how  they    lotwond 
were  to  be  recovered;    fourth,  that  the  award  directed 
mutual   general  releases    without   specifying  their   form. 
This  rule  also  required  in  the  alternative  that  the  Court 
should  direct  judgment  to  be  entered  non  obstante  veredicto 
on  the  finding  on  the  third  and  sixth  pleas. 

It  appeared  from  the  affidavits,  that  the  declaration  in 
the  present  case  was  in  the  usual  form,  on  an  indenture 
of  apprenticeship.  Two  breaches  were  assigned:  the  first 
breach  was  for  neglecting  to  instruct  the  apprentice ;  the 
second  breach  for  not  supplying  him  with  food  and  neces- 
saries. The  defendant  pleaded  six  pleas.  First,  to  the  first 
breach,  performance  of  the  covenants  in  the  indenture  up  to 
the  4th  of  July,  1846 ;  second,  to  the  first  breach,  that  from 
the  4th  of  July,  1846,  the  defendant  was  prevented  from 
instructing  the  apprentice  by  his  absenting  himself;  third, 
to  the  first  breach,  a  justification  fix)m  and  after  the  4th 
of  July,  1846,  because  the  apprentice  committed  acts  of 
felonious  embezzlement.  The  three  last  pleas  were  pleaded 
to  the  second  breach,  and  were  similar  to  the  first,  second, 
and  third  pleas  respectively.  The  plaintiff  replied  to  the 
first  and  fourth  pleas,  by  taking  issue.  To  the  second  and 
fiflh  pleas,  that  the  apprentice  offered  to  return,  but  the 
defendant  refused  to  receive  him.  To  the  third  and  last 
pleas,  de  injuria.  Issue  thereon.  The  defendant  rejoined 
to  the  replication  to  the  second  and  fifth  pleas,  denying 
that  the  apprentice  offered  to  return.  Issue  thereon.  The 
cause  came  on  for  trial  at  the  sittings  for  the  county  of 
Middlesex,  after  Easter  Term,  1847,  when  it  was  referred 
by  order  of  nisi  prius.  The  material  parts  of  the  order  were 
the  following: — It  is  ordered  by  the  Court,  with  the  consent 
of  all  parties,  their  counsel  and  attorneys,  that  a  verdict 
be  entered  for  the  plaintiff,  damages  50021,  costs  40«.,  but 
that  such  verdict  should  be  subject  to  the  award,  order, 
arbitrament,  final  end  and  determination  of  G.  P.  Esq., 


770  CASES  ON   rOIHTS  OP   PBACTICB,   C.    P. 

1848.       barrister-at-law,  who  is  hereby  empowered  to  direct  thtt  t 

^l^^^    verdict  shall  be  entered  for  the  plaiiiti£P  or  the  defeDdant, 

••  as  he  shall  think  proper,  and  to  whom  this  cause  and  all 

liOVlBONOu 

matters  in  difference  between  the  said  parties  are  berebj 
referred,  &c.  It  is  likewise  ordered  that  the  costs  of  the 
said  suit,  to  be  taxed,  shall  abide  the  event  of  the  sakl 
award,  and  that  the  costs  of  the  reference  and  award,  to  be 
taxed,  shall  be  in  the  discretion  of  the  said  arbitrator,  &c. 
And  by  the  like  consent  it  is  further  ordered,  that  the  said 
parties  shall,  on  their  respective  parts,  in  all  things  stand 
to,  obey,  abide  by,  perform,  fulfil,  and  keep  the  award, 
order,  arbitrament,  final  end  and  determination  of  the  said 
arbitrator;  and  that  neither  of  the  said  parties  shall  briog 
or  prosecute,  or  cause  to  be  brought  or  prosecuted,  soy 
writ  of  error  or  any  action  or  suit  at  law  or  in  equity, 
against  the  said  arbitrator,  or  against  each  other,  of  or  ooa- 
ceming  the  matters  referred  by  this  order.  And  by  the 
like  consent  it  is  also  ordered,  that  the  indenture  of 
apprenticeship,  in  the  pleadings  in  this  cause  mentioned, 
shall  be  cancelled,  and  that  the  said  arbitrator  shall,  by  hb 
award,  order  and  direct  what  shall  be  done  by  the  parties 
respectively,  except  that  he  is  not  to  have  power  to  order 
the  defendant  to  take  K  J.  Toby  into  his  service  aggin. 
The  parties  appeared  before  the  arbitrator,  evidence  was 
adduced  on  both  sides,  and  the  arbitrator  made  his  award. 
After  reciting  the  order  of  reference,  the  award  proceeded 
in  these  terms: — Now  I,  the  said  G.  P.  (the  arbitrator) 
having  taken  upon  myself  the  burden  of  the  said  reference, 
having  examined  upon  oath  all  such  witnesses  as  were  pro- 
duced before  me  by  the  said  parties  respectively,  and  having 
duly  weighed  and  considered  all  the  all^ations,  proo&» 
and  vouchers  made  and  produced  before  me,  do  hereby 
award,  order  and  adjudge  as  to  the  said  cause,  that  the 
verdict  now  entered  be  set  aside,  and  that  the  two  several 
issues  in  the  said  cause  arising  respectively  upon  the 
rejoinders  of  the  defendant  to  the  replications  of  the 
plaintiff  to  the  second  and  fifth  pleas  of  the  defendant,  be 
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entered  for  the  plaintiff;  and  that  all  the  other  issues  in        1848. 
the  said  cause  be  entered  for  the  defendant.     And  I  do        tobt"^ 
hereby  assess  the  damages  of  the  plaintiff  upon  the  said  »• 

several  issues,  which  I  have  ordered  to  be  entered  for  him, 
at  the  sum  of  !«.,  which  said  sum,  except  for  my  finding 
upon  the  said  issues,  the  plaintiff  would  be  entitled  to 
recover  in  the  said  cause.  And  as  to  the  said  matters  in 
difference,  I  do  award,  order,  and  determine,  that  neither 
of  the  said  parties  hath  any  claim,  right,  title,  or  cause  of 
action  whatsoever  against  the  other  of  them,  in  respect  of 
any  matters  in  difference  referred  to  me.  And  I  do  order 
and  direct  that  the  said  parties  respectively  shall  and  do 
each  upon  the  requisition  of  the  other  of  them,  and  at  the 
costs  and  charges  of  the  party  requiring  the  same,  sign, 
seal,  and  as  their  respective  acts  and  deeds  deliver,  each 
unto  the  other  of  them,  mutual  general  releases  in  writing 
of  all  and  all  manner  of  actions  and  causes  of  action,  con- 
troversies, claims  and  demands  of  what  kind  soever,  firom 
the  beginning  of  the  world,  until  the  time  of  the  making 
of  the  said  order  of  reference.  And  as  to  the  costs  of  this 
reference  and  award,  I  do  award  and  determine  that  each 
of  the  said  parties  shall  bear  and  pay  his  own  costs  incurred 
by  him  in  and  about  the  said  reference.  And  that  the 
costs  of  this  award  be  borne  and  paid  by  the  said  parties 
in  equal  moieties,  &c. 

It  also  appeared  upon  affidavit,  that  at  one  of  the  meetings 
before  the  arbitrator,  the  plaintiff's  counsel  submitted,  as  a 
matter  for  the  arbitrator's  decision,  that  the  third  and  sixth 
pleas  were  bad  in  law,  which  was  admitted  by  the  counsel 
for  the  defendant,  and  that  the  plaintiff*s  counsel  then 
formally  and  for  the  purpose  of  taking  the  opinion  of  the 
Court  of  Common  Pleas  on  the  point,  and  as  he  so  informed 
the  arbitrator,  requested  him  to  award  and  give  judgment 
for  him  non  obstante  veredicto,  on  the  issues  raised  on  the 
third  and  sixth  pleas,  in  case  he  should  find  the  said  pleas 
in  point  of  fact  proved  by  the  defendants.  That  the  counsel 
for  the  defendant  contended,  and  the  arbitrator  said  he 
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thought  he  had  no  power  to  give  judgment  non  obst 
veredicto ;  but  if  he  thought  either  of  the  pleas  bad  in 
he  would  endeavour  to  make  his  award  in  such  a  way 
his  decision  might  be  reviewed  by  the  Court. 


UnihanL  Assuming  that  the  pleas  were  bad, 
plaintiflP  was  not  in  a  condition  to  make  the  object 
as  there  was  the  usual  clause  in  the  order  of  referc 
that  neither  party  should  bring  a  writ  of  error.  In 
case  of  Chownes  v.  Brawn  (a),  the  Court  of  Exchec 
decided  that  the  clause  in  question  prevented  a  p 
fix)m  moving  in  arrest  of  judgment  That  was  a  c 
authority  against  the  fresh  application,  as  the  efled 
it  was  to  shew  that  the  parties,  by  consenting  to  sue 
clause,  had  precluded  themselves  from  objecting  to  ; 
defect  in  the  pleadings.  Britt  v.  Pashky  {b)  was  preci 
in  point.  There  the  Court  of  Exchequer  held  that 
usual  clause  in  an  order  of  reference  ''that  neither  p 
do  bring  or  prosecute  any  action  or  suit,  in  any  Coui 
law  or  equity,  against  the  said  arbitrator,  or  against  < 
other,  for  any  matter  concerning  the  premises  so  as  afoie 
referred,"  precluded  the  plaintiff  from  moving  for  judgn 
non  obstante  veredicto.  In  Steeple  v.  Bon9aU{c)y  tl 
being  several  issues  in  a  cause  referred  to  an  arbitrator 
directed  a  verdict  on  two  issues,  and  for  the  defendani 
the  third,  adding,  that  if  there  had  not  been  the  third  is 
he  should  have  awarded  Xs.  damages  to  the  plaintiff  on 
other  issues,  and  the  Court  held  that  it  was  not  compel 
for  the  plaintiff  to  move  for  judgment  non  obstante  v 
.  dicta  There  Lord  Denman  said,  ''  We  think  that  it 
not  open  to  the  plaintiff  to  come  to  the  Court  in  this  c 
The  arbitrator's  power  was  complete  and  finaL  He 
power  to  do  what  the  Court  could  do;  and  his  av 
therefore,  puts  an  end  to  the  proceedings."     But  suppof 


(a)  Ante,  vol.  2,  p.  706. 

(6)  Ante,  p.  97;  S.  C.  1  Ezch.  64. 


(e)  4  A.  &  E.  9S0, 95 
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that  the  parties  were  in  a  situation  to  make  the  application,  1848. 
the  arbitrator  had  no  power  to  direct  judgment  non  obstante  Toby 
veredicto  to  be  entered.     The  case  of  Angus  v.  Bedford  (a),  •• 

was  a  direct  authority  to  that  effect  It  was  there  held 
that  an  arbitrator  to  whom  a  cause  is  referred,  with  power 
to  direct  how  a  verdict  shall  be  entered,  has  no  authority 
to  arrest  the  judgment  There  Parke,  B.,  said,  in  speaking 
of  the  arbitrator,  '^  He  is  put  into  the  situation  of  the  jury, 
and  no  more ;  nothing  is  said  in  the  order  of  reference 
about  the  judgment;  and  the  only  object  of  referring  the 
cause  to  him  is,  that  he  may  direct  how  the  verdict  shall 
be  entered."  With  regard  to  the  assessment  of  damages^ 
that  was  merely  contingent,  and  was  quite  regular; 
Clement  v.  Lewis  (b) ;  Morrish  v.  Murray  (c).  Then  as  to 
the  general  award  of  releases.  That  was  the  invariable 
mode  of  awarding  them,  without  prescribing  the  peculiar 
form  in  which  they  were  to  be  made. 

Prenticey  in  support  of  the  rule.  The  reference  here 
was  of  all  matters  in  difference,  as  well  as  of  the  cause. 
The  validity  of  the  pleas  was  therefore  a  matter  which  the 
arbitrator  might  determine  under  the  power  conferred  on 
him.  As  to  the  contingent  assessment  of  the  damages,  no 
power  thus  to  assess  them  had  been  given  to  the  arbitrator, 
and,  therefore,  the  assessment  was  an  excess  of  authority. 
With  regard  to  the  award  of  general  releases,  the  form  of 
them,  and  the  mode  of  executing  them,  had  not  been  stated, 
and,  therefore,  it  was  uncertain  as  to  how  the  directions  of 
the  arbitrator  were  to  be  complied  with.  In  the  case  of 
Glover  v.  Barrie(d)  it  was  held,  that  an  award  was  bad 
which  directed  the  defendant  to  beg  the  plaintiff's  pardon 
in  such  manner  and  in  such  place  as  the  plaintiff  should 
appoint  On  these  grounds  it  was  submitted  that  the  award 

(a)  U  M.  &  W.  69,  75;  S.  C.  (c)  Ante,  vol.  2,  p.  199;  S.  C. 

2  Dowl.  735»  N.  S.  13  M.  &  W.  62. 

(6)  3  B.  &  B.  297 ;  S.  C.  7  id)  Salk.  71. 
Moore,  200;  10  Price,  181. 
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t848.       ought  to  be  set  aside,  or  that  the  Court  should  direct  judg- 
ment non  obstante  yeredicto  to  be  entered. 


Wilds,  C.  J. — It  seems  to  me  that  none  of  the  grounds 
of  objection  to  the  award  are  substantial,  and  that  that  part 
of  the  rule  which  asks  for  judgment  non  obstante  veredicto 
to  be  entered  for  the  plaintiff,  is  what  the  Court  has  no 
power  to  grant.  It  is  settled  law,  that  where  matters  of 
law  and  &cl  are  referred  to  an  arbitrator,  it  is  not  competent 
to  the  Court  to  be  a  tribunal  in  the  matter  against  the 
decision  of  the  arbitrator,  and  without  the  consent  of  the 
parties,  who,  having  made  their  election,  cannot  afterwards 
escape  from  its  consequences.  It  is  also  clear,  that  if  there 
be  matters  of  law  which  the  arbitrator  thinks  are  proper  to 
be  raised  as  questions  of  law  for  the  Court  to  determine, 
the  Court  will  entertain  them ;  and  to  this  the  parties  to 
the  reference  are  presumed  to  agree.  The  Court  is  not,  in 
this  case,  asked  to  give  their  judgment  on  any  matter  of 
law  which  has  been  so  referred  to  them,  but  it  is  said  that 
the  parties  ought  not  to  be  concluded  by  an  erroneous 
opinion  which  the  arbitrator  has  formed;  and  that  the 
arbitrator  has  erred  in  this :  that  he  has  decided  that  he 
had  no  authority  to  direct  judgment  to  be  entered  for  the 
plaintiff  non  obstante  veredicto,  whereas,  on  looking  at  the 
authority  given  to  him  by  the  order  of  reference,  the  Court 
will  see  that  he  had.  It  is  necessary  for  us  to  see  then  what 
was  the  state  of  the  record  at  the  time  the  matters  were 
referred.  It  contained  only  issues  in  fact  There  might 
have  been  issues  in  law,  and  on  which  the  arbitrator  might 
have  had  to  decide ;  but  the  parties  to  the  cause  not  having 
demurred,  but  pleaded  over,  the  only  questions  raised  on 
the  record  were  questions  of  fact  Was  the  question  about 
entering  judgment  non  obstante  veredicto  a  matter  in 
difference  at  the  time  of  making  the  order  of  reference? 
I  am  of  opinion  that  it  certainly  was  not,  and  that  no  such 
question  could  have  arisen  until  the  award  had  been  made, 
and  the  issues  in  fact  disposed  of.     That  which  was  pre- 
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fiented  before  the  arbitrator,  and  what  he  was  required  to  l^^^- 
do  was,  what  the  case  oi  Angus  r.  Bedford  (a)  shews  he  had 
no  power  to  do;  for  it  seems  to  me  that  the  case  oi  Angus 
v.  Bedford  is  a  distinct  authority  on  the  point,  that  the 
arbitrator  could  not  direct  the  entry  of  a  judgment  non 
obstante  veredicta  The  cases  concur  in  this,  that  neither 
the  Court  nor  the  arbitrator  has  the  power  to  enter  judg- 
ment non  obstante  veredicto  after  an  order  of  reference  in 
terms  similar  to  the  present ;  and  the  result,  therefore,  is,  that 
parties  must,  in  the  order  of  reference,  be  more  distinct  as  to 
what  they  mean  to  refer,  if  they  intend  the  arbitrator  to  de- 
cide upon  such  a  question.  Here  the  parties  have  not  only 
empowered  the  arbitrator  to  direct  mutual  releases  to  be 
given,  but  they  have  also  agreed  not  to  bring  any  writ  of 
error.  That  b  a  strong  argument  to  shew  that  the  parties 
never  intended  that  the  arbitrator  or  the  Court  should  have 
this  power  of  controlling  the  judgment  entered  up  on  the 
award,  as  such  judgment  could  not  afterwards  be  reviewed 
by  a  Court  of  error.  Besides,  what  is  there  on  the  face 
of  the  award  which  gives  rise  to  the  present  objection? 
Suppose  the  arbitrator  had  thought  the  pleas  were  good, 
the  frame  of  the  award  would  have  been  the  same  as  it 
now  is ;  and  if  the  arbitrator  thought  that  judgment  non 
obstante  veredicto  ought  not  to  be  given,  must  he  state  so 
in  his  award,  or  is  it  not  enough  that  he  does  not  direct 
such  judgment  to  be  given?  Therefore,  although  the 
arbitrator  might,  during  the  course  of  the  arg«ment  before 
him,  have  expressed  an  opinion  against  the  validity  of  the 
pleas,  he  might  afterwards,  consistent  with  this  award,  have 
thought  that  the  pleas  were  good;  and  there  is,  conse- 
quendy,  nothing  to  shew  that  he  did  not  exercise  thereon 
his  judgment  The  other  objecdons  which  have  been  made 
need  not  be  adverted  to.  The  terms  of  the  releases  were 
stated  with  sufficient  precision ;  and  as  to  the  assessment 
of  the  \8.  damages,  it  is  clear  that  the  arbitrator  never 
contemplated  that  the  same  should  be  recovered  by  the 

(a)  1 J  M.  &  W.  69. 
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1848.       pUundflP.     Indeed,  this  objection  was  not  much  pressed  by 
^£^^^    the  counsel  for  the  plaintiflP.     For  these  reasons,  I  am  of 
«•  opinion  that  the  present  rule  should  be  discharged. 

CoLTMAN,  J. — The  arbitrator  has  done  all  that  he  ought 
to  have  done.  The  matters  in  difference  submitted  to  him 
were  the  issues  in  fact  It  does  not  appear  on  the  award 
whether,  in  his  opinion,  the  pleas  are  good  or  bad.  It 
might  operate  to  the  prejudice  of  the  other  side,  if  the 
badness  of  the  pleas  before  the  arbitrator  could  have  been 
insisted  on.  The  party  might  have  been  willing  to  refo 
the  issues  in  fact,  but  not  the  issues  in  law,  and  the  clause 
restraining  the  bringing  a  writ  of  error  might  have  in- 
fluenced him  in  submitting  to  a  reference.  He  might 
have  said  non  haec  in  faedera  veni,  if  the  goodness  of  the 
pleas  were  to  be  disposed  of  before  the  arbitrator.  The 
case  o{  Angus  v.  Bedford  {a)  supports  our  view. 

Cresswell,  J. — If  the  arbitrator  makes  a  mistake,  and 
supposes  that  his  authority  is  more  limited  than  it  is,  and 
acts  in  conformity  with  that  mistaken  view,  his  award  will 
be  defective.  He  must  fully  exhaust  all  the  authority 
conferred  on  him.  There  were  no  issues  in  law  here.  All 
controversy  as  to  whether  the  pleas  were  good  was  waived, 
and  the  arbitrator  had  only  to  determine  the  issues  of  facts. 
It  is  a  mistake  to  suppose  that  there  was  any  controversy 
of  law  at  the  time  of  the  reference.  Suppose  the  parties 
had  gone  to  trial  in  the  ordinary  way,  judgment  would 
have  followed  the  finding  of  the  issues.  Some  further  step 
would  have  been  necessary  to  raise  a  controversy^  as  for 
instance,  an  application  to  enter  judgment  non  obstante 
veredicto.  So  that  the  arbitrator  must  virtually  make  a 
second  award,  for  the  purpose  of  entering  judgment  non 
obstante  veredicto,  on  his  finding  of  the  issues  by  his  first 
award.  There  is  no  difficulty  as  to  the  form  of  the  mutual 
releases.     And  the  clause  as  to  Is.  damages  only  means 

(a)  11  M.  &  W.  69. 
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thi&     ''  I  do  not  affect  to  award  that  sum  as  damages,       1848. 
because  there  are  other  pleas  in  bar  found  against  the    ^"^^^^ 
plaintiff;  but  if  the  Court  should  think  fit  to  arrest  the     .    *• 

.  LOTIBOND* 

judgment  on  those  pleas,  I  assess  the  damages  at  that 
sunL** 


Williams,  J. — I  quite  agree.  The  arbitrator  here  could 
not  order  an  entry  of  judgment  non  obstante  veredicto, 
there  being  no  such  power  conferred  on  him  by  the  sub^ 
mission.  If  parties  wish  such  powers  to  attach,  they  should 
introduce  them  into  the  order  of  reference.  Such  a  course 
would  be  fair  and  proper,  but  when  a  defendant  has  con- 
sented to  abide  by  the  decision  of  an  arbitrator  on  matters 
of  fact,  the  plaintiff  cannot  insist  on  the  defendant  being 
bound  on  matters  of  law.  If  at  the  time  the  consent  to 
refer  was  given,  the  plaintiff  had  attempted  to  introduce 
into  the  order  a  pn>vision  authorizing  the  arbitrator  to 
decide  upon  legal  objections  existing  on  the  record,  the 
defendant  would  perhaps  have  said,  **  on  those  terms  I  will 
not  consent  to  any  reference  at  alL" 

Rule  discharged,  with  costs. 


Field  v.  SawIteb. 

XZ  UGH  HILL  shewed  cause  against  a  rule  obtained  by  Where  a 
Snow,  which  called  upon  the  plaintiff  to  shew  cause  why  S^ttntermanded 
the  defendant  should  not  be  at  liberty  to  add  a  plea  that  ^^  ^^ 
the  plaintiff  was  not  a  sworn  broker,  duly  licensed  in  pur-  appetf  that 

^    .  .  ,^  ^T  •i*^«  would  be 

suance  of  the  6  Ann.  c  16,  s.  4.     It  was  an  action  of  delayed  in 
assumpsit,  and  was  brought  to  recover  certain  sums  paid  j^i^^ 
by  the  plaintiff  as  the  broker  of  the  defendant,  on  certain  "f^Tf^d^  t 
share  transactions.    The  declaration  contained  counts  for  iddingaplea, 

the  Coart 
permitted  him 

to  add  one,  to  the  effect  that  the  plaintiff  was  not  a  broker  duly  licenied  m  ponoance  of  the 

6  Ann.  c.  16,  i.  4. 


>■m^ 
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iDODey  lent,  money  pud,  woric  and  Isboor,  i 
Recount  Btsted.  On  the  29tb  of  Janiiuy,  184 
fendmt  pleaded  several  [deu,  namely,  first,  at 
Bit ;  secMidly,  aet-off;  thirdly,  that  tbe  mom 
to  be  recorered  were  moneys  due  for  dificrenc 
bai^auu  in  the  fiinda,  in  breach  of  7  Geo.  2, 
the  4th  of  Febroaiy,  the  plaintiff  delivered  a 
to  the  fint  and  Bccond  pleas,  and  a  specnal  deim 
third.  On  the  9tb  of  Febmaiy,  the  ddendan 
demurrer.  On  die  7th  of  April,  the  plaintiff  de 
issue,  indotaed  with  notice  of  tiial  Sx  the  aecc 
in  London  in  Easter  Term,  which  would  take  p 
5th  of  Hay.  A  few  &Ky»  afterwarda^  the  defe 
out  a  Bommons  to  amend  his  third  [Jea,  and  at 
plea,  that  the  plaintiff  was  not  a  sWom  broker,  di 
in  poimance  of  the  6  Ann.  a  16,  &  4.  AfamJi 
whom  the  Bummons  was  heatd,  made  an  wder  < 
of  April,  permitting  the  amendment  on  pftymet 
but  his  Lordship  refined  to  aUow  the  additional 
plaintiff  then  countermanded  his  notice  <^  tria 
the  present  applicadon  was  made  to  review  tl 
Mr.  Justice  Maule  as  to  refuang  to  allow  th 
plea.  It  was  Bubmitted  that  the  defendant  wi 
ntuatioQ  to  obtain  the  &vour  he  asked  after 
which  he  had  permitted  to  take  place  since  tl 
pleading.  The  affidavit  in  support  of  the  i 
although  it  Mated  that  in  answer  to  inquiries  at 
berlain's  Office  in  the  ci^  of  London,  it  was 
that  the  plaintiff  was  aot  a  sworn  broker,  ox. 
i^jpeaied  as  to  when  those  inquiries  were  i 
against  the  defendant,  therefore,  it  most  be  pre 
he  was  aware,  on  the  29th  of  Janoaiy,  when 
that  the  facts  stated  in  the  propoaed  plea  were  ii 
It  was  his  duty,  therefore,  to  have  pleaded  st  tfa 
plea  now  proposed  to  be  added,  and  not  delaye 
late  period  of  the  cause,  when  the  issue  had  bee 
and  notice  of  trial  pven. 
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Snowy  in  support  of  the  rule,  contended  that  the  delay  1848. 
which  had  occurred  was  not  of  such  a  description  as  to  Fikld 
disentitle  the  defendant  to  put  the  proposed  plea  on  the  «• 

record  which  he  would  have  had  a  right  to  do,  had  he 
pleaded  it  on  the  29th  of  January.  It  was  a  perfectly 
valid  plea,  as  was  decided  in  Cape  v.  Rmolands (a);  and  the 
Court  had  interfered  to  permit  pleas  to  be  added  although  a 
delay  existed  on  the  part  of  the  defendant,  where  no  injury 
would  accrue  to  the  plaintiff.  Thus  in  Hvber  v.  Steineripy 
where  to  a  plea  of  the  Statute  of  Limitations  the  plaintiff 
replied  that  he  resided  abroad  until  within  six  years  of  the 
commencement  of  the  action,  the  Court  on  terms  allowed 
the  defendant  to  add  a  plea  setting  up  a  proviaon  of  the 
law  of  the  country  where  the  note  was  made,  and  the 
parties  resided,  similar  \xi  its  effect  to  the  Statute  of 
Limitations.  Now,  in  the  present  case,  it  did  not  appear 
that  the  defendant  was  in  a  situation  to  plead  the  plea 
proposed  for  want  of  information  at  the  time  of  pleading 
his  three  previous  pleaa  The  only  question  then  was, 
whether  any  injury  could  accrue  to  the  phdndff  in  con- 
sequence of  the  delay.  It  was  quite  dear  that  none  could, 
as  he  had  countermanded  his  notice  of  trial 

Wilde,  C.  J. — The  plea  which  the  defendant  now  pro- 
poses to  add  is  one  which  he  would  have  a  right  to  plead, 
had  he  applied  in  the  usual  way  at  the  ordinary  time  for 
pleading.  He  has  permitted  that  period  to  pass,  and  we 
are  now  to  determine  whether,  under  the  circumstances, 
he  is  entitled  to  add  the  plea  as  proposed.  It  appears  to 
me  tliat  there  is  no  objection  to  his  being  allowed  so  to 
do.  No  doubt  the  plaintiff  ought  not  to  be  damnified  in 
his  action  by  the  delay  of  the  defendant  But  whether 
that  delay  will  be  injurious  to  him  must  depend  upon  the 
peculiar  circumstances  of  the  case.    Now  here  it  cannot 


(a)  2  M.  &  W.  149. 

(6)  2  Dowl.  781  s  S.  C.  4  M.  &  Scott,  328. 
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1848. 


Field 
Sawybb. 


be  said  that  the  plaintiff  is  delayed  in  proceeding  to  trial 
in  consequence  of  this  application,  or  of  the  defendant 
being  permitted  to  add  the  proposed  plea.  The  defendant 
may,  on  payment  of  the  costs  of  this  applicatioDy  have  the 
role  absolute. 

The  rest  of  the  Court  concurred. 


Rule  absolute  accordingly. 


Hie  Court 
refofedto 
change  the 
▼enoeefter 
lane  Joined 
and  notice  of 
trial  given, 
where  it  waa 
not  shewn  in 
the  affidavit 
iniapport  of 
tiie  u»plica- 
tioo  that  the 
change  would 
not  be  incon- 
▼enieot  to  the 
plaintiff,  or  in 
what  respect 
it  woald  be 
prodactive  of 
convenience 
to  the  de- 
fendant. 


Hams  t;.  Pawlett. 

Sanders  shewed  cause  against  a  rule  for  changii^  the 
venue  fix)m  the  county  of  Middlesex  to  the  county  of 
Cambridge.  It  was  an  action  brought  by  the  outgoing 
tenant  of  a  fiirm  in  Cambridgeshire  against  the  incoming 
tenant  The  plaintiff^  declared  in  debt,  and  the  defendant 
pleaded  never  indebted.  The  affidavits  disclosed  that  on 
the  10th  of  March,  1848,  the  plaintiff  delivered  a  declaration, 
and  the  defendant  twice  obtained  time  to  plead  on  the  usual 
terms.  He  then  pleaded  never  indebted.  On  the  29th  of 
March,  the  plaintiff  made  up  the  issue,  and,  on  the  12th  of 
April,  delivered  it,  indorsed  with  notice  of  trial  for  the 
26th  of  the  same  month.  The  present  rule  was  then 
obtained  by  the  defendant  on  an  affidavit  which  did  not 
state  any  cause  for  the  delay  in  making  the  application,  or 
that  he  intended  to  call  any  witness,  or  in  what  respect  the 
change  would  be  beneficial  to  him,  or  that  he  had  any 
merits. 


Burcham^  in  support  of  the  rule,  contended,  that  as  it  ap- 
peared that  the  action  was  brought  by  the  outgoing  tenant 
of  a  farm  in  Cambridgeshire  against  the  incoming  tenant,  it 
must  be  clear  that  the  cause  could  be  tried  more  conveniendy 
to  the  defendant  in  Cambridgeshire  than  in  Middlesex. 


Wilde,  C.  J.— When  the  plaintiff  declared,  the  defendant 
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ID  list  have  known  both  the  nature  of  the  claim  set  up,  and        1848. 

of  his  own  defence.     The  issue  was  delivered  on  the  12th     ^^][J[^ 

of  April;  he  knew  then  precisely  what  issue  was  to  be  »• 

tried,  and  what  evidence  would  be  required.     It  was  his 

duty  then,  if  he  desired  to  change  the  venue,  to  come 

promptly  to  the  Court  for  that  purpose;  but  instead  of 

so  doing,  he  delayed  a  week,  and  then  made  this  special 

application.     He  does  not  now  shew  in  what  respect  it  will 

be  beneficial  to  him,  that  the  change  of  venue  should  take 

place.     He  may  have  many  witnesses  to  call,  or  he  may 

have  none.     There  is  an  absence  also  of  any  statement  that 

the  change  would  be  productive  of  no  injury  to  the  plaintiff. 

It  may  be  that  all  his  witnesses  are  resident  in  London, 

and,  therefore,  that  it  would  be  very  inconvenient  to  him 

that  the   venue  should  be  changed   to   Cambridgeshire. 

The  effect  of  making  this  rule  absolute  would  be  to  delay 

the  plaintiff's  judgment  until  after  the  next  assizes,  and, 

therefore,  unless  good  reason  is  shewn  us  for  interfering  in 

the  manner  proposed,  we  ought  not  to  make  the  present 

rule  absolute. 

The  rest  of  the  Court  concurred. 

Rule  discharged,  with  costs. 


Tubby  tt  Stanhope. 
JLdUSH  moved  for  judgment  on  an  issue  on  a  plea  of  nul  ^  &  declwra- 

•  1  TT  .niiii  •  t*       twik  on  a  ro- 

tiei  record.  It  was  an  action  of  debt  by  the  assignee  of  a  pierin  bond, 
replevin  bond.  The  declaration  set  forth  the  bond  in  which  ^^^x,  lE 
the  defendant  became  surety  with  the  tenant  Hart,  con-  i^^  plaintiflf 

•^  in  replevin) 

taining  the  usual  condition  to  prosecute.    It  then  proceeded  levied  his 

to  aver  a  plaint  by  the  tenant.  Hart,  in  the  Whitechapel  County  Conrt 

County  Court  of  Middlesex,  and  that  such  proceedings  !|5^!^tdlain- 

were  had,  that  it  was  "  adjudged  by  the  said  County  Court  ^  «nd  that 

•'*'''  "^  It  was  adjudged 

that  A.  H. 
should  take  nothing  by  his  plaint     The  defendant  pleaded  nul  tiel  record.    Issue  was  joined 
on  this  plea,  and  the  plaintiflf  produced  an  entry  from  the  County  Conrt  book,  in  which  the  entry 
was  as  to  the  plaint  "  struck  out  for  want  of  jtffisdiction,  on  the  ground  of  a  disputed  title  having 
been  sworn  to  t"  Held,  that  this  entry  did  not  support  the  averment  in  the  declaration. 

VOL.   V.  EBB  U.  &   L. 


782 


CASES  (H(  Fonrrs  <v  practicb,  c.  p. 


s 
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Tubby 

9, 
8TANHOPB. 


that  the  said  A.  Hart  (the  tenant)  should  take  nothing  bj 
his  said  plaint"  It  then  allied  that  the  bond  became 
thereby  forfeited,  and  set  forth  the  jdaintiff's  title  by  aango- 
ment  from  the  dieriff.  The  defendant  pleaded  nnl  tie! 
record.  The  plidntiff,  by  his  replication,  alleged  that  there 
was  such  a  record.  A  certiorari  was  issued,  and  the  following 
return  was  made  by  the  Judge  of  the  County  CourL 


WHITECHAPEL  COUNTY  COURT  OF  MIDDLESEX. 

Extract  of  Minute  of  Proceeding$  at  a  Qmrt  hoUen  on  7Wadgr»  Ae 

26th  of  October,  1847. 


No. 


7479 


Plaintiff. 


Abraham 
Hart. 


Defendant 


Samuel 
Tnbby. 


Futica- 
lanof 
Claim. 


Amoont 
claimed. 


£   9.    d, 

Unlawfal  6    0    0 

detention 

of  ffoods 

heUg. 

mf^  to 

plamtifE 


For  whom 

judgment 

given. 


Amount 
of Judg- 
ment. 


Older. 


StmdL  ontiv 

wnntofjorii. 

diction,  a  di>. 

pmea  ime 

nanng  beoi 

ta 


Extract  of  Minute  of  Proceeding$  at  a  Court  holden  an  Friday,  the 

26th  of  November,  1847. 


7479 


Abraham 
Hart 


Samuel 
Tubby. 


Replerin 
for  un- 
Uwful 

detention 

of  ffoods 

belong. 

ing  to 

plaintiff. 


£   B.    d, 

6    0    0 


PlaintiC 


Mb.iL 
4    4    0 


i 


£    B.     d. 
5    8   10 


Xo  be  paid  00 
the3iddajflf 


next 


Sealed  with  the  Seal  of  the  Court 

(Signed) 


J.  M.,  Judge. 


•> 


9. 

Stanhofb. 
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The  qnestion  was,  whether  this  return  did  not  shew  that  1848. 
such  a  judgment  as  that  alleged  in  the  declaration  had  been  Tubby 
pronounced.  It  was  submitted  that  this  was  in  effect  a 
judgment  of  nonsuit ;  for  the  affidavits  produced  on  the 
part  of  the  plaintiff  shewed  that  the  usual  practice  in  the 
County  Court  was  to  record  judgments  of  nonsuit  in  that 
form.  [Cresstoellf  J. — We  cannot  look  to  those  affidavits) 
but  must  be  bound  by  the  record.  Wilder  C.  J. — The 
question  is,  whether  this  can  be  consijdered  as  a  judgment 
at  all?]  By  section  12 1 ,  of  the  9  &  10  Vict.  c.  95,  the  Judge 
of  the  Court  had  jurisdiction  over  the  matter  of  the  plaint, 
and  he  might  if  he  had  thought  proper,  either  have  non- 
suited the  plaintiff,  or  granted  a  new  trial.  By  the  course 
adopted  by  the  learned  Judge  of  that  Court,  he  had  in  effect 
adjudicated  on  the  matter.  [Cres^weUy  J. — You  must  first 
shew  that  there  was  a  judgment.  But  here  the  Judge  does 
not  ptokaa  to  have  given  any  judgment,  but  merely  says 
that  he  strikes  it  out.] 

J.  Brown^  contra.  Was  stopped  by  the  Court. 

Wilde,  C.  J. — I  cannot  think  that  the  words  *<  struck 
out,^  mean  a  judgment  The  cause  may  have  been 
properly  or  improperly  struck  out,  but  the  question  is, 
whether  striking  it  out  can  be  considered  as  a  judgment,  I 
think  not.     Judgment  must  therefore  be  for  the  defendant 

CoLTMAN,  J.,  CresswelL)  J.,  and  Williams,  J.,  con- 
curred* 

Judgment  for  the  defendant 

Another  cause  of  Tnbby  v.  thker  between  the  same 
plaintiff  and  another  surety,  in  the  replevin  bond,  in  which 
the  pleadings,  and  fiu^ts  were  precisely  the  same,  was 
decided  in  the  same  manner. 
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imucfa  acase. 


In  the  matter  of  Lloyd  and  Jones. 

Acliimtoa  TaLFOURD^  Serjt,  shewed  cause  against  a  rule 
b?  the  inha-"*  obtained  by  Morgan  Lhyd^  which  required  the  plaintiff 
to^*U  not  a  ^  ^*^®^  cause  why  a  writ  of  prohibition  should  not  issue 
c^uestion  of  to  the  Judge  of  the  County  Court  of  Merionethshire,  to 
corporeal  here-  Stay  execution  On  a  judgment  pronounced  in  the  present 
within  the  matter.  The  ground  of  the  application  was,  that  the 
•©ct  58^rf  th«  q^^stion  of  title  to  an  incorporeal  hereditament  came  into 
9  &  10  Vict  dispute  before  the  Court,  and,  therefore,  by  the  proviso  of 
County  Coorta*  the  9  &  10  Vict.  c.  95,  s.  58,  the  jurisdiction  of  the  County 
tt2ifo^*Ae  ^^"^  ^^  excluded.  By  that  it  was  provided,  "  that  the 
^'^l-w^  Court  shall  not  have  cognizance  of  any  action  of  ejectment, 
to  a  County  or  in  which  the  title  to  any  corporeal  or  incorporeal  here- 
bidding  exe.  ditaments,  or  to  any  toll,  fair,  market,  or  franchise,  shall  be 
^^a^'juSr^t  ^  question."  It  appeared  by  the  affidavits,  that  a  plaint  in 
of  that  a>urt     trespass  had  been  lodged  by  the  plaintiff  in  the  County 

Court  of  Merionethshire,  in  respect  of  a  trespass  alleged  to 
have  been  committed  on  his  estate,  near  the  town  of  Bala, 
through  which,  or  adjoining  to  which,  the  river  Treweryn 
ran.  The  defendant  was  an  inhabitant,  but  not  a  house- 
holder, of  the  town  of  Bala,  and  claimed  a  right  to  fish  in 
the  river  Treweryn,  and  as  incident  to  that  right,  the  further 
right  to  pass  over  the  adjoining  lands  to  fish*  A  society,  it 
appears,  had  been  formed  at  Bala,  for  the  assertion  and 
enforcement  of  the  right  to  fish,  alleged  to  belong,  by  im- 
memorial custom,  to  the  inhabitants  of  that  place,  in  the  river 
Treweryn,  as  well  as  other  rivers.  The  defendant  was  sent 
by  that  society  to  assert  the  right  to  go  over  the  plaintiff's 
land,  in  order  to  fish  in  the  river.  Previous  to  his  so  doing, 
a  notice  was  sent  to  the  plaintiff,  that  it  was  the  defendant's 
intention  to  proceed  over  the  lands  of  the  former  m 
enforcement  of  the  right.  It  was  in  respect  of  the  trespass  so 
committed,  that  the  proceeding  in  the  County  Court  was 
taken.  On  behalf  of  the  defendant,  it  was  urged  that  he 
was  not  liable  in  respect  of  the  trespass  proved ;  first,  on  the 
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ground  of  a  right  to  fish  in  the  river,  and  to  pass  over  the        1848. 

plaintiff's  land  for  that  purpose ;  secondly,  that  a  right  of  in  the  matter  of 

way  existed  over   the  plaintiff's  land  to  the  side  of  the        ^]^^ 

river;  and  thirdly,  that  there  was  a  right  of  common  over       Jones. 

the  land   in   question.     The   Judge  required  reasonable 

ground  to  be  shewn  to  him  for  believing  that  any  such 

rights  existed;  and  not  being  satisfied  with  the  evidence 

adduced  before  him,  he  pronounced  judgment  against  the 

defendant  for  IL     The  first  objection  was,  that  the  Judge 

not  having  been   satisfied  that   there  was  any  bona  fide 

ground  for  any  one  of  the  answers  set  up  in  answer  to  the 

plaint,  the  question  as  to  the  jurisdiction  of  the  County 

Court  did  not  arise.     This  observation  applied  to  all  the 

three  grounds  on  which  it  was  sought  to  sustain  the  present 

rule.     Next,  supposing  that  the  Judge  were  satisfied  that  a 

bon&  fide  claim  existed  to  any  of  the  three  privileges  set  up 

by  the  defendant,  the  jurisdiction  of  the  Judge  was  not 

excluded  by  the  section  of  the  act  in  question.     The  words 

of  the  statute   were,  'incorporeal   hereditaments,"  but  a 

right  to  fish,  which  was  a  profit  i,  prendre,  could  not  be 

claimed  by  custom,  as  was  decided  in  Gateward^s  case  (a). 

Again,  in  Fitch  v.  RawKng  (&),  it  was  held,  that  a  custom 

for  all  the  inhabitants  of  a  parish  to  play  at  all  kinds  of 

games,   sports,   and   pastimes,  in   a  certain   close,   at  all 

seasonable  times  of  the  year,  at  their  free  will  and  pleasure, 

was  good;  but  that  a  similar  custom  for  all  persons  for  the 

time  being  being  in  the  said  parish^  was  bad.     Now,  here 

it  appeared  by  the  affidavits,  that  the  defendant,  although 

living  within  the  town  of  Bala,  was  not  a  householder  there, 

and  could    not  consequently  be    an   inhabitant     These 

observations  were  equally  applicable.     Then  with  respect 

to  the  right  of  way,  which  the  defendant  claimed  as  an 

inhabitant,  that  did   not  constitute  a  hereditament,  and, 

therefore,  did  not  come  within  the  proviso  of  the  statute. 

Lastly,  the  right  of  common  claimed  as  an  inhabitant  was 

(a)  6  Rep.  59,  a.  (6)  2  11.  Bl.  393. 
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1848.        equally  unaffected  by  the  statute.     [^ffHUams,  J. — By  the 

In  the  matter  of  ^^™  which  the  defendant  sets  up  there  is  no  limitation  as 

Lloyd       to  the  quantity  of  fish  he  claims  to  be  allowed  to  take. 

Jones.        There  is  no  restriction  in  respect  of  any  house  or  other 

matter,  nor  does  he  claim  the  right  as  the  bailiff  of  the 

inhabitants.     According  to  this  claim  as  put  forward  by 

him  he  might  take  all  the  fish  in  the  river.] 

Morgan  Lbn/d,  in  support  of  the  rule.     The  right  to 
take  fish  was  an  incorporeal  hereditament,  in  which  a  man 
might  have  an  estate  of  inheritance;  2  BL  Canu  34;   Com. 
Dig.  tit.  ''Piscary,''  (A.)     [mide,  C.  J.— It  is  an  incor- 
poreal hereditament,  not  for  the  inhabitants  of  the  district, 
but  for  a  private  person.]     A  common  of  piscary,  as  well  as 
a  right  of  way  were  incorporeal  hereditaments ;  and  it  was 
held  in  Tyson  v.  Smiih  (a),  that  a  custom  for  all  victoallers 
to  erect  booths  on  a  common,  paying  a  certain  sum  to  the 
lord  of  the  manor,  was  good.     So  in  Kmnersley  v.  Orpe  (i), 
it  was  held,  that  a  person  who  fishes  in  a  fishery  belonging 
to  another,  but  to  which  he  has  a  claim,  in  order  to  give 
occasion  to  an  action  to  try  the  right,  is  not  liable  to  a 
penalty  under  the  5  Geo.  3,  c.  14.  In  that  case,  it  appeared, 
that  the  party  against  whom  the  proceeding  was  taken  had 
given  notice  of  bis  intention  to  trespass,  as  in  the  present 
case,  in  order  to  try  the  right.     That  case,  therefore,  was 
an  authority  to  shew  that  a  bona  fide  claim  in  respect  of 
such  a  right  as  the  present,  would  afford  an  answer  to  an 
action  for  such  a  trespass.     In  Tinniswood  v.  Pattison  (c), 
it  was  held,  that  the  jurisdiction  of  the  County  Court  is 
ousted  by  a  plea  or  cognisance  setting  up  a  title  to  the 
fireehold,  although  no  issue  be  taken  on  that  part  of  the  plea 
or  cognizance  which  alleges  the  title.  l^CoUmar^S. — Is  there 
any  case  to  shew  that  a  profit  a  prendre  without  limit  can 
be  claimed  by  the  inhabitants  of  a  particular  place  by  way 

(fl)  9  A.  &  E.  406 ;  S.  C.  1  P.  {b)  2  Doug.  517. 

&  D.  307.  (c)  3  C.  B.  243. 
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of  custom  7]    No  doubt  as  a  general  rule  a  profit  a  prendre       1848. 
could  not  be  claimed  by  way  of  custom.     It  was  so  held  in  i^^^^^^^ 
Ottnuteady.  Marlowe  (0%  and  in  BkweUy.  Tregonning{h)\       Lloyd 
but  m  Bogeti  v.  Brenton  {e\  from  the  judgment  of  Lord       Jonbs. 
Denman,  it  would  appear  that  exceptions  might  exist  to 
this  general  rule. 

Cur.  adv.  tmlL 

WiLDB,  C.  J. — In  this  case,  a  rule  was  obtained  on  the 
part  of  the  defendant,  calling  upon  the  plaintiff  to  shew 
cause  why  a  writ  of  prohibition  should  not  issue,  to  be 
directed  to  the  Judge  of  the  County  Court  of  Merioneth- 
shire, to  stay  the  further  proceedings  in  this  cause. 

The  ground  upon  which  the  defendant  claims  to  be 
entitled  to  the  writ  is,  that  the  action  is  brought  to  recover 
damages  for  alleged  trespass,  in  having  entered  the  plun- 
tiff's  land,  and  fished,  or  attempted  to  fish  there;  and  the 
defendant  contends,  that  such  acts  were  done  in  exercise  of 
a  right  conferred  upon  him  as  an  inhabitant  of  the  town  of 
Bala,  under  an  immemorial  custom ;  and  as  the  claim  of 
right  set  up  by  the  defendant  under  this  custom  may  be 
disputed,  it  is  contended,  that  the  jurisdiction  of  the 
County  Court  over  the  cause  is  excluded  by  the  statute 
9  &  10  Vict  c.  95,  B.  58,  by  which  it  is  provided,  that  the 
Court  shall  not  have  cognizance  of  any  action  in  which  the 
claim  to  an  incorporeal  hereditament  may  be  disputed. 

The  aflMavits  in  support  of  the  nde  state  the  defendant 
to  be  an  inhabitant  of  the  town  of  Bala,  and  that  an 
immemorial  custom  exists  there,  conferring  the  right  before 
mentioned  i:Q>on  the  inhabitants  of  that  town,  and  that  the 
alleged  trespasses  were  committed  by  the  defendant  at  the 
instance  or  request  of  certain  inhabitants,  associated  for  the 
purpose  of  asserting  the  existence  and  validity  of  the 
custom  set  up. 

The  affidavits  read  in  answer  to  the  rule,  deny  the 

(a)  4  T.  R.  717.  &  M.  234. 

{b)  3  A.  &  £.  554 ;  S.  C.  5  N.         (c)  10  Q.  B.  26. 
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1848.       existence  of  the  custom  in  point  of  &ct,  and  state  that  the 

l^i^^^^^^^f  defendant  is  not  a  householder,  and  that  he  is  a  person 

Lloyd      having  no  vifiible  means  of  support,  and  is  wh<^y  incom- 

€MCI 

Jones.       petent  to  pay  any  damages  or  costs  which  may  be  recovered 
against  him. 

Having  heard  the  arguments  in  support  of  the  rule,  we 
are  of  opinion  that  the  jurisdiction  of  the  Coon^  Court 
over  the  cause  is  not  excluded  by  the  proviso  referred  to  in 
the  statute  9  &  10  Vict.  c.  95,  and  that  the  rule  must  be 
discharged. 

The  custom  set  up^  is  in  effect,  a  custom  for  the  in- 
habitants of  Bala,  as  such  to  have  a  profit  a  prendre  in  the 
soil  of  another;  but  we  think  no  question  can  be  said  to 
arise  in  this  case  regarding  such  a  custom ;  for  it  has  been 
held  as  clear  and  undoubted  law  for  two  centuries,  that  no 
such  custom  can  exist  in  point  of  law.  The  question  was 
determined  in  4  Jac.  I,  in  Gatewarits  ease  (a),  that  such  a 
custom  is  void  in  law.  Ever  since  that  case,  the  law  has 
been  considered  as  settled,  and  it  is  now  not  open  to 
question  or  doubt  The  jurisdiction  cannot  be  excluded 
by  the  pretence  of  a  custom,  which  it  has  been  so  long  and 
solemnly  determined  can  have  no  valid  existence.  But 
further,  supposing  any  question  could  arise  in  the  cause 
regarding  the  alleged  custom,  still  that  circumstance  would 
not  bring  the  cause  within  any  of  the  classes  over  which  the 
jurisdiction  of  the  County  Courts  is  excluded  by  section  58, 
referred  to;  inasmuch  as  that  section  excludes  the  juris- 
diction in  causes  involving  disputed  claims  to  incorporeal 
hereditaments,  and  the  claim  in  question  is  not  a  claim  to 
an  hereditament.  ^^  Hereditament"  is  defined  in  the  Text 
Books  of  authority,  to  signify  ^^all  such  things,  whether 
corporeal  or  incorporeal,  which  a  man  may  have  to  him  and 
his  heirs  by  way  of  inheritance,  and  which  if  they  be  not 
otherwise  bequeathed,  come  to  him  which  is  next  of  blood, 
and  not  to  the  executors  or  administrators,  as  chattels  do ;" 
Terms  de  la  Ley^  tit.  ^^Hereditament;'"  Co.  Litt,  6,  a  ;  and 
Co,  Litt.  16,  a, 

(a)  6  Rep.  59,  a. 
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It  is  obvious  that  the  right  claimed  under  the  custom  1848. 

alleged  is  not  a  claim  to  an  ^<  hereditament,"  and,  there-  inthemittwof 

fore,  not  such  as  to  exclude  the  jurisdiction  of  the  County  ^^^^ 

Court  JONBS. 

The  rule,  therefore,  must  be  discharged,  with  costs. 

Rule  discharged,  with  costs. 


ToLsoN  V.  The  Bishop  of  Carlisle  and  Others. 

JfAANNING^  Seijt,  shewed  cause  against  a  rule  which  Whmare« 
had  been  obtained  by  F.  Robinson^  to  set  aside  the  repli-  ^a^ « traTene 
cations  to  the  forty-sixth  and  forty-seventh  pleas,  except  jllJS^jjJ," 
the  traverses  taken  by  each  of  those  replications,  with  costs.  p}m,  con- 

,  clndinff  to  tli6 

It  was  an  action  of  quare  impedit,  and  the  defendants,  of  oonntty,  alio 
whom  there  were  several,  severed  in  pleading.     Two  of  ,epM«ta  ^'^ 
them  joined,  and  pleaded  forty-sixthly,  in  pursuance  of  the  ■?*'^  *Court 
3  &  4  Wm.  4,  c.  27,  s.  30,  an  adverse  possession  during  the  tet  aside  tbe 
incumbencies  of  three  successive  clerks,  the  times  of  such  except  ai  to 
incumbencies  taken  together  amounting  to  the  fiill  period  of  ooViwmmary 
sixty  years ;  and  forty-seventhly,  under  the  3  &  4  Wm.  4,  «ppl><«t>oiu 
c.  27,  s.  33,  an  adverse  possession  during  the  period  of  one 
hundred  years.     To  these  pleas  the  plaintiff  replied  as  to 
the  forty-sixth  plea,  traversing  the  presentation  of  one  of 
the  clerks  mentioned  in  the  plea,  concluding  to  the  country ; 
and  then  proceeded  to  allege  the  saving  of  the  plaintiff's 
rights  under  the  statute  7  Ann.,  setting  forth  fects  to  bring 
the  case  within  that  statute,  concluding  that  part  of  the 
replication  with  a  verification,  and  then  alleging^  that  before 
the  induction  of  each  of  the  three  clerks  mentioned  in  the 
forty-sixth  plea,  a  caveat  was  duly  entered,  and,  conse- 
quently, that  such  incumbencies  were  not  adverse.     The 
replication  then  concluded   with  a  verification.     To   the 
forty-seventh  plea,  the  plaintiff  replied  in  substance  the 
same  three  defences  which  were  set  forth  in  the  replication 
to  the  forty-sixth  plea. 
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TOLSON 

9. 

Biskopof 

CAEUtLS 

andOthen. 


MaaKOxng^  Serjt,  contetided,  that  as  the  replications  in 
question  were  bad  on  special  demurrer,  on  the  ground  of 
duplicity,  the  proper  course  for  the  defendant  to  pursue 
was  to  demur,  and  not  proceed  bj  summary  application. 
In  Griffiiki  v.  Eyln  (a),  where  a  rejoinder  was  bad  for 
duplicity,  and  an  application  was  made  to  strike  it  out,  and 
it  appeared  that  the  pleading  had  begun  by  a  traverse, 
concluding  to  the  country,  and  then  proceeded  to  state 
another  answer  to  the  replication,  the  Court  refused  to  set 
aside  the  rejoinder,  but  left  the  plainti£P  to  hb  demurrer. 
There,  Eyre^  C.  J.,  said,  *'  This  is  but  one  rejoinder  con- 
taining double  matter;  it  may  be  a  subject  for  demurrer, 
but  not  for  the  exercise  of  the  summary  jurisdiction  of  the 
Court."  That  was  a  direct  authority  in  answer  to  the 
present  application.  By  the  course  which  the  defendants 
adopted  in  applying  to  obtain  the  sunmiary  interference  of 
the  Court,  they  imposed  a  disadvantage  on  the  plaintiff,  to 
which  he  would  not  be  subjected  if  they  had  demurred,  as 
then  the  plaintiff  might  have  ob^oted  to  the  defendants' 
pleas.  No  precedent  could  be  cited  for  such  an  application 
as  the  present. 


F.  Robinson,  in  support  of  the  rule.  The  only  mode  in 
which  the  defendants  could  remove  the  difficulty  in  which 
the  mode  of  pleading  adopted  by  the  plaintiff,  was  by  the 
present  application.  In  the  replication,  the  plaintiff  had 
embodied  three  replications;  a  formal  traverse,  and  two 
special  replications,  containing  alleged  answers  to  the  pleas. 
The  defendants  could  not  treat  these  as  nullities  and  sign 
judgment,  for  Reg.  Gen.,  Hilary  Term,  2  Wm.  4,  pt.  L  r.  34, 
only  applied  to  **  several  pleas,  avowries,  and  cognisances." 

Wilde,  C.  J. — It  appears  to  me  that  this  is  a  proper 
application.  These  replications  are  in  glaring  violation  of 
the  rules  in  the  practice  and  pleading.     It  is  said,  that  the 


(a)  1  B.  &  P.  413. 
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defendants  may  demur  to  them.     To  do  so  would  be  to       1848. 

incur  delay  and  expense.     I  am,  therefore,  of  opinion  that  x^^^^ 

the  rule  ought  to  be  made  absolute  for  setting  aside  these  jr^^ 

two  replications,  except  so  fiu:  as  they  traverse  matter  Cablmls 
alleged  in  the  pleas. 

CoLTBfAN,  J.,  Cresswell,  J.,  and  Wiluams,  J.,  con- 
curred. 

Rule  absolute  accordingly. 


Matthew  v.  Bboughall. 

fjrASELEEy  Serjt,  shewed  cause  against  a  rule  which  On^appK. 
had  been  obtained  by  Byles,  Serjt,  calling  upon  the  plaintiff  ^riJ!^^  pi^^ 
to  shew  cause  why  the  defendant  should  not  be  at  liberty  of  hii  costs 
to  enter  a  suggestion  on  the  record  to  deprive  the  plamtiff  9  &  ]0  Ylct 
of  his  costs.     The  ground  of  the  application  was,  that  the  it  |g  necessary 
defendant  ought  properly  to  have  been  sued  in  the  Maryle-  21111^*5*  ^" 
bone  County  Court  of  Middlesex,  in  pursuance  of  the  9  &  10  p«t  of  the 
Vict.  c.  95.  The  words  of  section  128  were,  **  that  all  actions  ghonid  shew 
and  proceedings,  which  before  the  passing  of  this  act  might  ^^"Sb^^JlMe 
have  been  brought  in  any  of  her  Majesty's  superior  Courts  °*^2^*^*'^'** 
of  Record,  where  the  plaintiff  dwells  more  than  twenty  jurisdiction  of 
miles  from  the  defendant,  or  where  the  cause  of  action  did  cooit,  but  that 
not  arise  wholly  or  in  some   material  point  within  the  ^iJ^^^Sgn^* 
jurisdiction  of  the  Court  within  which  the  defendant  dwells  )^5  **»« 

...  •        I  i_     j«™Uctioaat 

or  carries  on  his  business  at  the  time  of  the  action  brought,  the  tinie  when 
&C.,  may  be  brought  and  determined  in  any  such  superior  brought 
Court,  at  the  election  of  the  party  suing  or  proceeding,  as 
if  this  act  had  not  been  passed."  The  present  was  an 
action  for  goods  sold  and  delivered,  and  was  tried  before 
the  sheriff  of  Middlesex.  The  plaintiff  obtained  a  verdict 
for  1621  The  affidavit  in  the  present  case  did  not  shew 
that  the  plaintiff  was  not  entitled  to  sue  the  defendant  in  a 
superior  Court     The  words  of  it  were,  **  the  siud  defendant 
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t848.        maketh  oath  and  saith,  that  the  pliuntiff  is  a  wholesale 
Matthew     butcher,  carrying  on  business  in  Newgate  Market,  in  the 
„     »•  city  of  London,  which  is  within  twenty  miles  of  the  place 

where  the  defendant  lives  and  carries  on  his  business ;  and 
deponent  saith,  that  the  defendant  is  a  retail  butcher, 
residing  and  carrying  on  business  in  High  Street,  Portland 
Town,  in  the  parish  of  Marylebone,  in  the  county  of 
Middlesex;  and  deponent  saith,  that  the  cause  of  action 
arose  within  the  jurisdiction  of  the  Marylebone  County 
Court  of  Middlesex,  within  which  the  defendant  dwells 
and  carries  on  his  business,  as  he  verily  believes."  It  was 
quite  consistent  with  the  statement  in  this  affidavit,  that 
the  defendant  had  come  to  reside  within  the  jurisdiction 
of  the  Marylebone  Coun^  Court  of  Middlesex  since  the 
acdon  was  brought  In  Theme  v.  Jackton  (a),  the  Court 
held,  that  it  must  distinctly  appear  on  the  face  of  the  affi- 
davit in  support  of  such  an  application  as  the  present,  that 
the  defendant  was  resident  within  the  jurisdiction  at  the 
time  when  the  action  was  brought. 

Bylesy  Seijt,  in  support  of  the  rule.  The  case  clearly 
came  within  the  meaning  of  the  60th  section  of  the  act 
By  that  section  it  was  provided,  *^  that  such  summons  may 
issue  in  any  district  in  which  the  defendant  or  one  of  the 
defendants  shall  dwell  or  carry  on  his  business  at  the  time 
of  the  action  brought ;  or,  by  leave  of  the  (yourt  for  the 
district  in  which  the  defendant  or  one  of  the  defendants 
shall  have  dwelt  or  carried  on  his  business,  at  sometime 
within  six  calendar  months  next  before  the  time  of  the 
action  brought,  or  in  which  the  cause  of  action  arose,  sach 
summons  may  issue  in  either  of  such  last-mentioned  Courts.* 
In  the  present  case,  the  affidavit  shews  that  the  cause  of 
action  arose  within  the  jurisdiction  of  the  Marylebone 
County  Court  of  Middlesex. 

(a)  Ante,  vol.  4,  p.  478 ;  S.  C.  3  C.  B.  661. 


EABTER  TRRM,    11    VICT. 


793 


WiLDB,  C.  J. — ^In  order  to  support  this  rule,  the  affidavit        ^  848. 
must  shew  with  distinctness  that  the  defendant  was  resident     Matthbw 
within  the  jurisdiction  at  the  time  when  the  action  was    ^^J^^j^i^^^ 
brought.     That  is  not  done  in  the  present  case ;  for  it  is 
quite  consistent  with  the  statements  contained  in  this  affi- 
davit, that  he  came  to  reside  within  the  jurisdiction  of  the 
Marylebone  County  Court  of  Middlesex,  after  the  com- 
mencement of  the  suit    It  does  not  negative  the  exception 
to  be  found  in  section  128. 

CoLTMAN,  J.,  Cresbwell,  J.,  WiLUAMS,  J.  Concurred. 

Rule  discharged,  with  costs  (a). 

(a)  The  case  of  BotJey  and  Otker$  v.  Robstm,  in  the  same  Term,  is 
to  the  like  effect. 


Ex  parte  Lowless  and  Son. 

ChANNELL,  Serjt.,  S.  Milkr,  and  Huddksian,  shewed  A  Jadn's 
cause  against  a  rule  obtained  by  Byles,  Seijt,  calling  upon  ^  the  b^nce 
a  person  named  Aflalo,  to  shew  cause  why  final  judgment  ^^^^ 
should  not  be  signed  and  entered  up  for  Messrs.  Lowless  attorney's  bill 

for  taxation, 

and  Son,  for  the  sum  of  834£,  the  amount  of  the  Master's  reienring  the 
allocatur,  or  for  the  sum  of  SSL  2s.  Gdl,  as  this  Court  should  ^^er.   The 
direct ;  or  why  the  order  of  the  late  Lord  Chief  Justice,  ^^"^^  ^ 

^  J  '   content,  de- 

and  the  rule  made  thereon,  should  not  respectively  be  cidedthat 
amended,  as  to  the  Court  should  seem  meet.     It  appeared  ^u- of  the 
from  the  affidavits  in  support  of  the  application,  that  Aflalo  ^^tehw aUo- 
had  employed  Messrs.  Lowless  and  Son  as  his  attorneys,  in  c*tur  for  a 

,  ,  ...  certam  amount 

an  action  of  Phillips  v.  Aflalo  (a),  and  also,  as  his  solicitors  There  was  no 
in  a  Chancery  suit,  wherein  he  was  the  real  plaintiff,  though  ^y  by  the^ 
a  person  named  Mantzqui  was  the  nominal  one,  the  name  ^^.'"j^^ 

that  the  at- 

(a)  Reported  4  M.  &  G.  84«.  JSd'to 

IbaTe  judgment 
entered  np  for  the  amount  of  the  allocatur,  under  the  6  &  7  VicL  c.  73,  s.  43. 
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1848.       of  that  soit  being  MatOzqtd  v.  The  SL  JSaikarin^s  Dock 
^^Xute^     Cimtpoity.     Subsequendy,  Aflalo  sabsdtnted  as  his  attornejs 
^L£88      Messnu  Hill  and  Mathews,  and  they  on  the  25th  of  Jane, 
1845,  obtained  from  CreBswelly  J.,  the  following  order: — 

^  In  the  matter  of  Messrs.  Lowlesb  and  Son. 
Mantxqui  v.  7%^  St  Katharm^s  Dock  CampaaKg. 

^  Upon  hearing  the  attorneys  or  agents  on  both  sidea^  I 
do  order,  that  Messrs.  Lowless  and  Son,  within  a  fortnight, 
deliver  unto  Messrs.  Hill  and  Mathews  a  bill  of  costs  in 
this  and  all  other  causes  and  .matters  wherein  they  have 
been  concerned  for  Mr.  Mantzqui,  and  give  credit  therein 
for  all  suras  of  money  received  from  or  on  account  of  the 
said  Mr.  Mantsqui.'' 

A  similar  order  was  also  obtained  in  the  cause  (^ 
PhSBifM  V.  j^fiah,  Messrs.  Lowless  and  Son^  on  the  14tli 
of  July,  1845,  in  pursuance  of  this  order,  delivered  their 
bill  of  costs,  which  contained  their  charges  both  in  the 
action  and  the  equity  suit  Subsequently,  on  the  2nd  of 
August,  1845,  Trndalf  C.  J.,  at  the  instance  of  Aflalo  made 
the  following  order: — 

^*  In  the  matter  of  LowLfiss  and  Son. 
FhiUipi  V.  jtfah. 

*^  Upon  hearing,  &c.,  and  by  consent,  I  do  order  that  the 
bill  of  costs  delivered  by  Messrs.  Lowless  and  Son,  &c.,  be 
referred  to  the  Master,  to  be  taxed,  without  prejudice  to 
the  defendant  disputing  the  retainer ;  that  the  Master  tax 
the  costs  of  such  reference,  and  certify  what  may,  upon 
such  reference,  be  found  due  to  or  from  either  party  in 
respect  of  such  bill  and  demand,  and  the  costs  of  such 
reference  to  be  paid  according  to  the  event  of  such  taxation, 
according  to  the  statute;  and  that  Messrs.  Lowless  and 
Son  be  restrained  from  commencing  or  prosecuting  any 
action  or  suit  touching  their  demand  pending  such 
reference. 

N.  C.  Tindal. 
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la  obedience  to  this  order  the  parties  met  on  the  30th  of      1848. 
October,  1845,  before  Henry  Bel  ward  Ray,  Esq.,  the  senior      g^^e 
tazinff  Master  of  this  Court     It  was  then  admitted  on  the     I-owlesb 

^  and  Sow. 

part  of  Aflalo  that  Messrs.  Lowless  and  Son  had  acted  on 
his  retainer  in  all  the  business  except  in  the  Chancery  suit 
Master  Ray  then  called  upon  Messrs.  Lowless  and  Son  to 
prove  the  retainer  in  the  Chancery  suit,  the  parties  having 
agreed  to  refer  the  question  of  retainer  to  him.  After 
hearing  both  sides,  he  was  of  opinion  that  the  retainer  was 
satisfactorily  shewn.  It  was  then  proposed  by  Aflalo's 
attorneys,  that  the  taxation  of  the  costs  in  Chancery  should 
be  referred  to  a  taxing  Master  in  equity,  and  also  that  it 
should  be  referred  to  him  ^^  to  settle  the  point  of  retainer  as 
to  the  Chancery  costs."  To  this  Messrs.  Lowless  and  Son 
consented,  and  Master  Ray  made  two  separate  requests  in 
writing  to  the  taxing  Master  in  equity;  first,  that  he  would 
ascertain  the  amount  to  which  Messrs.  Lowless  and  Son 
were  entided,  ^^  without  prejudice  to  the  question  of  re- 
tainer;" secondly,  that  he  would  *' determine  whether  the 
retainer  was  satisfactorily  shewn."  The  parties  appeared 
before  Master  Mills  for  the  purpose  of  taxing  the  costs  in 
equity,  on  the  10th  of  November,  1845.  Master  Mills,  on 
the  28th  of  January,  1848,  sent  his  certificate  to  Master 
Ray,  of  the  amount  at  which  he  had  taxed  Messrs.  Lowless 
and  Son^s  costs,  and  also  a  separate  memorandum  in  the 
following  form : — 

Be  Lawless  and  Son  v.  j^flah. 

**OtL  the  affidavits  and  other  evidence  laid  before  me^ 
(and  referring  to  the  cases  cited  before  me),  I  am  of  ofnuion 
that  the  retainer  is  made  out  in  the  first  instance,  and  not 
withdrawn  by  the  principal,  or  foreigner,  Mantzqui,  coming 
to  England. 

(Signed)  "R.  M." 

Subsequently  Master  Ray  proceeded  to  complete  the 
taxation  of  the  costs  at  law;  and   less  than  onensixth 
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having  been  taken  oS*  the  amonnt 
taxation  in  favour  of  Messrs.  Ix 
allocatur  was  as  following  i — 

Bill  of  Costa 

Deducted  on  Taxation     . 


Costs  of  Taxation. 


In  Chancer; 

In  Common  FUas 


£  . 
73  1 
14 


Received  on  Account 


Balance  due  to  Lowless  and  Son 


Al 


On  this  state  of  &cts  the  preset 
order  (o  enable  the  plaintiff  uodei 
8.  43,  to  enter  np  judgment,  either 
whole  sum  stated  in  the  allocatur  tc 
the  Messrs.  Lowless  and  Son,  or  foi 
of  taxation.  The  words  of  the  se 
that  "  upon  the  taxation  and  seltli 
the  certificate  of  the  officer  by  w 
taxed  shall  (unless  set  aside,  or  alte 
rule  of  Court,)  be  final  and  concl 
thereof;  and  payment  of  the  amoi 
and  directed  to  be  paid,  may  be  en 
course  of  the  Court  in  which  such  i 
and  in  case  such  reference  shall  b< 
common  law,  it  shall  be  lawful  t 
Judge  thereof,  to  order  judgment  t< 
amount,  with  costs,  unless  the  reti 
or  to  make  such  other  order  the 


EAfiTBR  TERM,    11    VICT.  797 

Judge  shall  deem  proper.^  It  would,  therefore,  be  seen  1848. 
from  the  words  of  thb  section,  that  before  the  Court  could  ExpMte 
exercise  its  discretion  to  deprive  Aflalo  of  his  right  to  have  ^^if " 
the  question  determined  by  a  jury,  with  reference  to  his 
liabili^  to  pay  the  amount  claimed,  it  was  requisite,  first, 
that  the  amount  due  should  be  certified;  secondly,  that 
that  sum  should  be  directed  to  be  paid,  and  thirdly,  that 
the  retainer  should  be  undisputed.  No  doubt  a  taxation 
had  taken  place.  So  fiu*,  therefore,  the  statute  wiis  complied 
with.  But  with  reference  to  the  second  inquiry,  it  would 
appear  that  no  order  to  pay  was  to  be  found  either  in  the 
Judge's  order  or  the  allocatur.  It  was  quite  clear,  there- 
fore, that  under  the  prior  part  of  the  section,  no  attachment 
could  issue  for  nonpayment  of  costs.  This  had  been 
decided  In  re  G.  D.  Woodhouse  (a).  The  question  then 
was,  whether  under  the  subsequent  part  of  the  section 
it  was  not  equally  necessary  that  an  order  to  pay  the  sum 
found  due  ought  to  be  made,  before  such  an  order  as 
that  now  proposed  could  be  made.  It  was  submitted  that 
it  was  equally  necessary.  Then  as  to  the  third  require- 
ment, that  no  dispute  existed  as  to  the  retainer.  Assuming 
that  the  parties  had  consented  to  the  Master  determining 
on  the  question  of  retainer,  that  would  not  deprive  Aflalo 
of  his  right  to  raise  the  question  as  to  n^ligence  on  the 
part  of  Lowless  and  Son  in  the  conduct  of  the  business, 
both  at  law  and  in  equity.  If,  however,  the  order  now 
prayed  should  be  pronounced  by  the  Court,  Aflalo  would 
be  concluded  upon  that  inquiry  (i).  [Wilde^  C.  J. — 
When  the  order  was  made  one  exception  was  introduced, 
which  was  as  to  the  retainer.  The  effect  of  that  single 
exception  was  to  admit  that,  but  as  to  that  exception  other 
matters  between  the  parties  were  undisputed.  The  order 
to  tax  was  obtained  by  Aflalo,  and  if  he  wished  to  reserve 

(a)  2  C.  B.  290.  &  W.  767 ;  S.  C.  1  Dowl.  924, 

(6)  Matchett  v.  Parkes,  9  M.      N.  S. 
VOL.   V.  P  F  F  D.   &   L. 


tndSoN. 
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1848.       the  question  as  to  negligence,  he  should  have  made  it  an 

Ex  parte      exception  in  the  order.] 
L0WLB88 

Bylesy  Seijt,  Hogginsy  and  B.  Hardy,  in  support  of  the 
rule.  The  only  question  as  to  the  right  of  Messrs.  Lowless 
and  Son  to  have  the  present  rule  made  absolute,  arose  upon 
die  wonls  of  the  section,  ^'such  amount"  Those  words 
must  mean  the  amount  certified  to  be  due  by  the  Master; 
but  if  those  words  meant  *' directed  to  be  paid,"  then  the 
costs  were  suflBciently  directed  to  be  paid  by  the  allocatur. 
The  words  of  that  were,  *^  Balance  due  to  Messrs.  Lowless 
and  Son,  834£  Allowed.  Ray."  With  respect  to  the  88i 
25.  6d.  there  was  a  clear  direction  in  the  order  of  Tindtdj 
C.  J.,  that  that  sum  should  be  paid.  With  reference  to 
the  case  In  re  G.  D.  ffood/untse  (a),  that  was  an  i^plicatioD 
for  an  attachment,  and,  therefore,  did  not  apply  to  the 
present  case. 

Cur,  ado.  vmlL 

Wilde,  C.  J.— ^We  are  of  opinion  that  the  terms  of  the 
Judge*s  order  in  this  case,  and  the  allocatur  of  the  Master 
in  pursuance  thereof,  authorize  the  Court,  in  their  discretion, 
to  order  judgment  to  be  entered  up,  under  the  43rd  section 
of  the  statute  6  &  7  Vict,  c  73,  for  the  amount  of  the 
allocatur,  unless  the  retainer  is  disputed. 

We  are  further  of  opinion  that  the  alleged  client,  Aflalo, 
cannot  be  allowed  to  contend  now  that  the  retainer  is 
disputed ;  inasmuch  as  the  question  of  retainer  has  been 
conclusively  settled  by  the  decision  of  the  taxing  Master,  to 
whose  awardy  in  effect,  both  parties  submitted  the  dispute. 

The  only  remaining  question  is,  whether  any  matter  has 
been  shewn  which  ought  to  induce  the  Court,  in  the 
exercise  of  their  discretion,  to  decline  to  make  the  order. 
It  is  said,  that  the  client  here  has  a  good  answer  to  the  claim 
of  the  attorneys,  by  reason  of  their  negligence  in  the  con- 

(a)  2  C.  B.  290. 
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duct  of  the  business  in  respect  of  which  the  claim  is  made;        1849. 
and  that  he  ought  to  be  allowed  to  submit  this  defence  to       Ex  parte 
a  jury.     But  we  can  find  nothing  in  the  afiidavits  which      Lowless 
atrords  any  real  ground  for  this  suggestion ;  nor  any  other 
ground  on  which  we  think  we  ought  to  decline  to  make  an 
order  for  judgment,  or  to  be  induced  to  make  any  other 
order,  under  the  concluding  part  of  the  43rd  section  of  the 
act 

The  rule  must,  therefore,  be  absolute,  to  enter  up  judg- 
ment for  the  amount  of  the  Master's  allocatur. 

Rule  absolute  accordingly. 


Meetan  v.  Nicholls. 

JLd  USH  shewed  cause  against  a  rule  obtained  by  Talfourdy  in  order  to 
Seijt,  which  called  upon  the  plaintiff  to  shew  cause  why  a  fen2m*tode- 
suggestion  should  not  be  entered  on  the  record,  in  order  to  PJ»^?  •  pliintiff 
deprive  him  of  his  costs  in  pursuance  of  the  9  &  10  Vict,  under  the 

/.^         ,««       T.  J        r  '.  .  *!.      9  &  10  Vict. 

c.  95,  s.  129.  It  was  an  action  of  assumpsit  to  recover  tne  |,.  95^ ,.  129, 
amount  of  two  bills  of  exchange  for  IIL  and  14i  each.  IJJJ^^^iS^f 
The  cause  was  tried  at  the  Kingston  Assizes  on  the  previous  davit  in  snp- 

.     .  port  of  the 

Spring  Circuit,  and  a  verdict  found  for  the  plaintiff,  da-  u»plication 
mages  IIL    The  affidavit  of  the  defendant  stated  that  the  jfcthe^^ 
cause  of  action  arose  within  the  jurisdiction  of  the  County  comes  within 

^  ^  •'    any  of  the 

Court,  and  that  the  defendant,  at  the  time  when  the  action  exceptions 
was  brought,  carried  on  his  business  within  that  jurisdiction,  section  128. 
and  also  that  the  plaintiff  and  the  defendant  resided  within 
twenty  miles  of  each  other.  It  did  not,  however,  proceed 
to  state  that  neither  the  plaintiff  nor  the  defendant  was  an 
officer  of  the  County  Court.  This  it  was  submitted  con- 
stituted a  defect  which  disentitled  the  defendant  to  make 
the  rule  absolute.  By  section  58  a  general  jurisdiction  was 
given  to  the  Court  in  all  personal  actions  where  the  debt 
or  damage  claimed  was  not  more  than  20/L,  with  certain 
exceptions  mentioned  in  the  proviso  to  that  section.     Then 

F  F  F  2 
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1848.  by  section  128,  certain  other  exceptions  to  that  general 
^^TT^^''"^  jurisdiction  were  introduced ;  among  which  were  the  excep- 
ts, tions  stated  in  the  affidavit,  and  also  the  exception  *^  where 
any  officer  of  the  County  Court  shall  be  a  party."  Where 
any  of  diose  exceptions  existed,  the  parties  were  in  the  same 
situation  as  if  the  statute  had  not  passed,  at  the  election  of 
the  party  suing  or  proceeding.  In  order  to  deprive  the 
plaintiff  of  his  costs,  to  which  he  would  be  entitled,  except 
where  the  exclusive  jurisdiction  of  the  statute  attached,  it 
was  necessary  to  shew  that  the  case  was  not  one  excluded 
from  the  operation  of  it  by  the  provisions  of  section  128. 
That  section  was  not  properly  a  proviso,  but  an  express 
enactment,  saving  the  rights  of  parties  in  certain  cases.  If 
it  was  necessary  to  shew  that  the  case  did  not  come  within 
one  of  the  classes  stated  in  section  128,  it  must  be  equally 
necessary  to  shew  that  it  did  not  come  within  alL 

Talfourdf  Serjt,  in  support  of  the  rule.  The  cases  men- 
tioned in  section  128  must  be  considered  in  the  nature  of  a 
proviso  to  the  general  enactment  contained  in  section  58, 
and  therefore,  in  order  to  render  the  present  objection 
available,  the  statement  in  question  ought  properly  to  come 
from  the  other  side.  [  Wilde,  C.  J. — Is  there  any  difference 
between  this  part  of  the  clause  and  the  other  part  of  it  ?  If 
you  may  omit  to  negative  one  exception,  may  you  not  omit 
to  negative  all.  But  you  do  negative  some.  WUHams,  J. — 
Section  1 28  gives  an  option  to  the  plaintiff,  and  not  juris- 
diction to  the  Court]  It  was  incumbent  on  the  plaintiff  to 
shew  that  he  had  such  an  option.  [Cresstoelly  J. — The 
provisions  of  section  128  apply  to  certain  particular  causes 
of  action.  Then  section  129  provides,  "  that  if  any  action 
shall  be  commenced  after  the  passing  of  this  act  in  any  of 
her  Majesty's  superior  Courts  of  record,  for  any  cause  other 
than  those  lastly  hereinbefore  speeified,"  '*  and  a  verdict  shall 
be  found  for  the  plaintiff  for  less  than  20/.,  if  the  said  action 
is  founded  on  contract ;"  the  plaintiff  shall  be  deprived  of 
his  costs.  That  being  so,  and  a  cause  where  an  '^  officer  of  a 
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County  Court  shall  be  a  party,"  being  one  of  "those  lastly 
hereinbefore  specified,'^  then  the  plaintiff  is  not  deprived  of 
his  costs.  But  the  defendant  contends  that  he  is  a  party 
not  entitled  to  his  costs.  Is  it  not,  therefore,  necessary  that 
he  should  disclose,  on  the  fiure  of  his  aflSdavit,  that  he  is  one 
of  the  persons  not  entitled  to  costs.]  It  was,  no  doubt, 
necessary  that  the  Court  should  be  satisfied  before  the 
plaintiff  was  deprived  of  his  costs,  that  he  did  not  come 
within  any  of  those  classes  to  whom  the  option  of  suing  in 
the  superior  Courts  was  preserved.  But  the  question  was, 
who  was  to  bring  that  &ct  before  the  Court  ?  It  was  con- 
tended, that  the  defendant's  affidavit  was  sufficient,  in 
shewing  that  the  plaintiff  came  within  the  general  language 
of  section  58,  without  proceeding  to  negative  all  the  sections 
introduced  in  section  128.  That  section  was  in  the  nature 
of  a  proviso,  although  it  occurred  at  a  different  part  of  the 
act  firom  that  in  which  the  general  enacting  clause  was 
found.  If  it  was  requisite  to  negative  all  the  exceptions  in 
this  instance,  it  would  be  equally  necessary  to  negative  all 
the  exceptions  to  be  found  in  the  proviso  in  section  58,  of 
which  there  were  no  less  than  seventeen.  [Cresswett^  J. — 
The  right  to  sue  in  the  superior  Courts,  is,  in  fact,  reserved 
to  several  persons,  and  that  right  is  taken  away  firom  all 
others.  It  is,  in  fact,  not  properly  an  exception,  but  a 
distinct  provision  on  those  particular  rights.] 


1848. 


MCCTAN 

9. 

NiCHOLLS. 


Wilde,  C.  J. — It  strikes  me  that  in  order  to  deprive  the   '  ( 
plaintiff  of  his  costs,  you  ought  to  shew  that  he  is  one  of  the 
parties  whose  right  to  sue  in  the  superior  Courts  is  taken 
away. 


CoLTifAN,  J. — It  has  not  been  decided,  that  the  excep- 
tions contuned  in  section  128  should  be  n^atived,  but  it 
has  been  assumed  to  be  necessary  so  to  do.  It  seems  to  me 
that  all  the  exceptions  should  be  negatived. 


Cbesswell,  J.,  concurred. 


802 


CASES  ON  POINTS  OF   PRACTICE,   C.    P. 


1848. 


Meetabt 

V. 

NiCHOLLS. 


Williams,  J. — It  appears  to  me  that  the  defendant  has 
not,  by  his  affidavit,  put  himself  in  a  situation  to  require  the 
Court  to  deprive  the  pliuntiff  of  his  costs  in  the  superior 
Court. 

Rule  discharged,  with  costs  (a). 

(u)  See  Butler  v.  Comer,  Exch.  Trinity  Term,  1848,  post,  vol.  6. 


Owen  r.  Challis. 

To  an  action     ASSUMPSIT.     The   declaration  contained   counts  for 
for  money  had   moucj  had  and  received,  and  on  an  account  stated.     The 

and  received, 
the  defendant 
pleaded  that 
the  money 
claimed  in  the 
declaration 
had  been  paid 
to  him  ana 
others  by  the 
plaintiff  as  a 


defendant  pleaded  as  to  52L  lOs.  parcel,  &c.,  that  before  the 
passing  of  the  statute  of  the  9  &  10  Vict  c.  28,  entided 
"  An  Act  to  Facilitate  the  Dissolution  of  certain  Railway 
Companies,"  a  prospectus  had  been  issued  for  the  provision 
of  a  certain  intended  partnership,  for  carrying  into  effect 
an  undertaking  for  constructing  a  railway  to  be  called 
shares  allotted  The  Direct  Western  Railway,  which  could  not  be  con- 
foiroSioiTof  *    structed  without  the  authority  of  Parliament,  and  that  no 

a  partnership, 
to  carry  on  a 
railway 
scheme ;  that 
the  ground  of 
the  plaintiff's 
action  was 

that  the  scheme  divided  into    120,000  shares  of  25/.  each,  and    that  the 

had  not  been 
prosecuted 
within  a  rea- 
sonable time ; 
that  after  the 
passing^  of  the 
9  &  10  Vict. 
c.  '2B,  it  was, 
at  a  meeting 
held  under 
that  act,  re- 
solved that  the 
undertaking 
should  he  aban- 
doned, and  the 
affairs  of  the 
partnership 


act  had  been  obtained  for  that  purpose ;  that  by  the  said 
prospectus,  the  defendant  and  several  other  named  persons 
were  declared  to  be  a  provisional  committee;  and  it  was 
also  declared  that  the  capital  should  consist  of  300,000/., 


allottees  of  such  shares  should  pay  21.  I2s.  6d.  on  each 
share  allotted  to  them.  That  the  defendant  and  the  other 
members  of  the  provisional  committee  were  also  the 
managers  of  the  undertaking;  that  the  plaintiff  became  a 
subscriber  for  twenty  shares,  which  were  allotted  to  him ; 
aiul  that  the  defendant  and  the  other  members  of  the  com- 
mittee received  2/.  12*.  6d.  from  the  plaintiff  in  respect  of 
each  of  such  shares,  amounting  in  all  to  52/.  10s.  That 
the   plaintiff,    the   defendant,  and  the  other  shareholders 


wound  up  ; 

that  they  had  not  yet  been  wound  up,  nor  had  a  reasonable  time  elapsed  for  that  purpose 

Held  bad,  as  amounting  to  non  assump<^it. 
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then -entered  into  an  agreement  for  the  formation  of  a  part-  1848. 
nership  for  carrying  on  the  undertaking;  and  that  the  ^qwen 
plaintiff  sought  to  recover  the  52/.  lOs.  because  the  scheme  ^' 

V^ HAL  LIS* 

was  not  prosecuted  for  a  time  which  the  plaintiff  alleged 
to  be  unreasonable.  The  plea  then  went  on  to  state,  that 
after  the  passing  of  the  statute  9  &  10  Vict,  c  28,  the 
committee  made  the  proper  returns  under  the  act,  and 
called  a  meeting,  and  an  adjourned  meeting  according  to 
the  provisions  of  the  act,  at  which  latter  meeting  the  com- 
pany and  partnership  were,  according  to  the  act,  dissolved, 
and  the  prosecution  of  the  undertaking  abandoned  and 
discontinued;  and  thereupon  and  by  force  of  the  statute 
the  afiairs  of  the  company  became  liable  to  be  wound  up 
according  to  the  rules  applicable  to  partnerships  dissolved 
by  mutual  consent  of  all  the  partners;  and  that  the  said 
sum  of  52/.  lOs.  became  subject  to  the  resolution  for  dis- 
solving the  company,  and  that  the  plaintiff's  claim  in  this 
action  was  part  of  the  afiairs  of  the  company  to  be  wound 
up  as  aforesaid,  and  that  at  the  commencement  of  the  suit 
the  affairs  of  the  company  had  not  been  wound  up,  nor  had 
a  reasonable  time  elapsed  for  winding  up  the  same.  Verifi- 
cation. To  this  plea  the  plaintiff  demurred  on  various 
grounds,  and  among  others  that  the  plea  amounted  to  non 
assumpsit 

Piffotty  in  support  of  the  demurrer.  If  the  provisions  of 
the  9  &  10  Vict.  c.  28,  were  examined,  it  would  be  found 
that  they  afforded  no  answer  to  the  present  claim.  If 
reference  was  made  to  section  25  of  the  statute,  it  would  per- 
haps be  contended  that  the  language  of  that  section  relieved 
the  defendant  from  liability  at  law;  but  the  true  construc- 
tion of  that  section  was,  that  the  parties  who  were  share- 
holders in  the  company  should  wind  up  its  affairs  as  on  a 
dissolution  of  partnership  by  consent,  and  thus  to  prevent 
them  having  recourse  to  equity  in  order  to  enforce  a  specific 
performance.  But  assuming  that  the  statute  did  apply  and 
did  afford  an  answer  to  the  action,  the  plea  was  bad,  as 


804  CASES  ON   POINTS  OF    PRACTICE,    C.    P. 

1848.       amounting  to  non  asBumpnU     If  the  plea  meant  anything, 

^"qH^^^   it  meant  that  the  money  which  the  plaintiff  paid  never  was 

••  money  had  and  received  to  his  use.     In  no  part  of  the  plea 

was  any  colour  given  to  the  plaintiff,  but  it  conaisted  of  a 

substantial  denial  of  the  plaintiff's  cause  of  action. 

WSks,  contra.  The  plea  did  give  colour  to  the  pliuntiff 
as  it  admitted  that  before  the  passing  of  the  statute  of  the 
9  &  10  Vict.  c.  28,  there  was  an  apparent  cause  of  action 
vested  in  the  plaintiff  It  was  analogous  to  the  case  of 
fFard  v.  Robins  (a),  and  Morant  v.  Siffn  {b).  Being  good  in 
point  of  form,  it  was  also  good  in  point  of  substance.  The 
act  was  passed  after  the  decision  of  the  Court  in  Wal^ab  ? . 
Spottiswoode  (c),  in  which  case  it  was  held  that  where  a 
scheme  similar  to  that  stated  in  the  present  plea  became 
abortive,  the  committee  was  liable  to  repay  the  deposits 
paid  on  shares.  The  object  and  the  meaning  of  the  statute 
were,  that  although  the  parties  who  had  paid  deposits  were 
to  be  entided  to  a  proportionate  share  when  the  afikirs  of 
the  concern  were  wound  up,  yet  they  were  not  to  be  per- 
mitted to  bring  an  action  for  their  deposits.  The  defendant 
was  compelled  to  plead  the  statute,  as  it  would  not  be 
available  to  him  under  the  plea  of  non  assumpsit.  The 
plea  was,  therefore,  good  in  substance  and  in  form. 

Pigott  replied.  The  plea  in  the  present  case  set  up  what, 
if  it  was  a  defence  at  all,  shewed  that  the  money  received 
by  the  plaintiff  was  never  received  to  the  use  of  the 
defendant  It  therefore  gave  no  colour  whatever  to  the 
plaintiff.  It  was  mere  avoidance  without  a  confession.  It 
was  similar  in  principle  to  the  case  of  Solly  v.  Neuh\d). 
There  to  a  declaration  for  money  had  and  received  to  the 
use  of  the  plaintiff  a  variety  of  facts  were  alleged,  the  result 
of  which  was  that  the  money  in  the  defendant's  hands  was 

(a)  15  M.  &  W.  237.  (c)  15  M.  &  W.  501. 

(h)  5  Dowl.  319  i  S.  C.  2  M.  (d)  4  Dowl.  248  ;  S.  C.  2  C, 

&  W.  95.  M.  &  R.  355. 
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the  amount  of  the  proceeds  of  the  sale  of  goods,  with  a  1848. 
power  of  sale,  pledged  by  certain  persons  with  the  plain-  Owen 
tiff's  knowledge,  as  a  security  for  money  to  be  advanced  f • 

by  the  defendant,  and  that  the  defendant  was  willing  to  set 
off  the  proceeds  of  the  goods  which  he  afterwards  sold, 
against  the  damages  claimed  by  the  plaintiff.  There  the 
Court  expressed  an  opinion  that  the  plea  was  bad  as 
amounting  to  non  assumpsit. 

Cur.  adv.  vult 

WiLDB,  C.  J. — This  case  comes  before  the  Court  upon 
a  special  demurrer  to  the  plea. 

The  decl^tition  was  for  money  had  and  received.  The 
plea  states  in  substance  that  before  the  passing  of  the 
statute  in  the  9th  and  10th  year  of  her  present  Majesty, 
c.  28,  entitled  "An  Act  to  Facilitate  the  Dissolution  of 
certain  Railway  Companies,"  a  certain  prospectus  had  been 
issued  for  the  promotion  of  a  certain  intended  partnership 
for  carrying  into  effect  an  undertaking  for  constructing  a 
railway  to  be  called  The  Direct  Western  Railway,  which 
could  not  be  constructed  without  the  authority  of  Parlia- 
ment; and  that  no  act  of  Parliament  has  been  obtained  for 
that  purpose.  That  by  the  said  prospectus  the  defendant 
and  several  other  named  persons  were  declared  to  be  a 
provisional  committee ;  and  it  was  also  thereby  declared 
that  the  capital  should  consist  of  a  certain  amount  therein 
mentioned,  to  be  divided  in  the  number  of  shares  therein 
also  mentioned ;  and  that  the  allottees  of  such  shares  should 
pay  2/.  I2s.  6<L  upon  each  share  allotted.  That  the  de- 
fendant and  other  members  of  the  provisional  committee 
had  the  management  of  the  undertaking;  and  that  after- 
wards, at  the  request  of  the  plaintiff,  twenty  shares  were 
allotted  to  him,  and  that  the  defendant  and  the  rest  of  the 
committee  received  ft'om  him  21.  125.  6d.  upon  each  share. 
It  further  states  that  the  plaintiff  and  the  defendant  and 
divers  other  persons  entered  into  an  agreement  of  partner- 
ship for  carrying  the  said  undertaking  into  effect,  and  that 


806  CASES  on  Fonrrs  of  fracticb,  c.  p. 

1848.  the  2L  12s.  M.  a  shaie  upon  the  twentjr  shares  allotfed  to 
^~T|^~^  the  plaintiff,  making  52iL  lOi.  so  paid  by  the  plaintiff,  s 
V.  sought  to  be  recovered  in  this  action  by  leasoD  of  the 

ondertaking  not  being  prosecuted  fcNr  a  time  which  the 
plaintiff  alleges  to  be  onreasonable.  The  plea  then  pro- 
ceeds to  set  forth  that  meetings  of  the  shareholderB  were 
called  and  held  according  to  the  provisions  of  the  statute 
before  mentioned,  at  which  meetings  in  the  manner  pie- 
scribed  by  and  according  to  the  directions  of  the  statute, 
the  company  or  partnership  was  dissolved,  and  the  prosecu- 
tion of  the  undertaking  abandoned  and  discondnaed ;  and 
thereupon,  by  force  of  the  said  statute,  the  affiurs  of  the 
company  became  liable  to  be  wound  up  according  to  the 
rules  applicable  to  partnerships  dissolved  by  mutual  consent 
of  all  the  parties;  and  that  the  sum  of  52iL  10«.  was  subject 
to  the  resolution  for  disserving  the  company.  And  that  the 
plaintiff's  claim  in  the  action  is  a  part  of  the  afiairs  of  the 
company  to  be  wound  up  as  aforesaid,  and  that  at  the  com- 
mencement of  the  suit  the  affairs  of  the  company  had  not 
been  wound  up,  nor  had  a  reasonable  time  elapsed  for 
winding  up  the  same.  The  plea  concludes  with  a  verifi- 
cation. 

To  this  plea  the  plaintiff  has  specially  demurred,  assign- 
ing several  causes  of  demurrer,  and  among  them  that  the 
plea  amounts  to  the  general  issue. 

The  Court  is  of  opinion  that  the  plea  is  bad  on  that 
ground,  and  it  therefore  becomes  unnecessary  to  advert  to 
the  other  causes  of  demurrer. 

The  general  issue  of  non  assumpsit  in  an  action  for 
money  had  and  received  operates  as  a  denial  both  of  the 
receipt  of  the  money  and  of  the  existence  of  those  facts 
which  make  such  receipt  by  the  defendant  a  receipt  to  the 
use  of  the  plaintiff.  Upon  reference  to  the  plea  it  will  be 
seen  that  the  facts  therein  stated  are  set  forth  to  shew  that 
the  money  sought  to  be  recovered  never  was  received  by 
the  defendant  to  the  use  of  the  plaintiff,  and  is  therefore 
an  argumentative  traverse  of  the  implied  promise  stated  in 
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the  declaration,  which  is,  in  effect,  the  general  issue,  and  1848. 
all  those  facts  might  be  given  in  evidence  under  non  oJ^n 
assumpsit.  ^   •• 

*  ^  ^  ^  GUALLIS. 

The  case  is  similar  in  principle  to  that  o{  Solly  v.  Neish{a), 
where,  in  an  action  for  money  had  and  received,  the  plea 
set  forth  the  circumstances  under  which  the  money  sought 
to  be  recovered  was  received  by  the  defendant,  and  from 
those  circumstances  claimed  a  right  of  set-off,  the  plea  was 
held  to  be  bad,  as  amounting  to  the  general  issue.  The 
case  also  of  Clark  v.  Dignam{b)  is  in  point  In  that  case 
the  general  issue  had  been  pleaded  to  an  action  for  money 
had  and  received,  and  it  appeared  that  the  money  sought 
to  be  recovered  had  been  received  by  the  defendant  as 
attorney  in  an  action  brought  in  the  plaintiff's  name  against 
one  Duncombe ;  and  the  defendant  proved  that  the  plaintiff 
had  allowed  his  name  to  be  used  in  such  action,  at  the 
request  of  Edwards,  who  really  employed  the  defendant, 
and  who  was  indebted  to  the  defendant  in  an  amount  ex- 
ceeding that  claimed  by  the  plaintiff,  and  which  the 
defendant  therefore  claimed  as  a  set-off.  It  was  objected, 
on  the  part  of  the  plaintiff,  that  as  the  defendant  had  acted 
as  attorney  on  the  record  for  the  plaintiff,  the  defendant 
ought  to  discharge  himself  by  proving  payment  to  Edwards ; 
but  Farkcy  B.,  said,  '^  No ;  it  all  arises  on  the  general  issue ; 
the  defendant  disputes  all  the  facts  from  which  the  legal 
inference  arises  that  the  money  was  money  had  and  re- 
ceived to  the  use  of  the  plaintiff ;'*  which  was  assented  to 
by  the  Court. 

In  the  present  case  the  whole  object  and  effect  of  the 
plea  is  to  shew  that  the  promise  stated  in  the  declaration 
will  not  be  impUed  in  law  from  the  facts  and  circumstances 
set  forth  in  the  plea.     Therefore  there  must  be 

Judgment  for  the  Plaintiff. 
(«)  2  C,  M.  &  R.  355.  (6)  3  M.  &  W.  478. 
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RlZZI  V.  FOLETTL 

x^HARNOCK  shewed  cause  against  a  rule  obtained  by 
BramweU^  to  discharge  a  role  absolute  in  the  first  instance 
for  judgment  as  in  case  of  a  nonsuit,  which  had  been  ob- 
tained by  the  defendant  It  appeared,  that  issue  was  joined 
on  the  22nd  of  April,  1847,  and  that  three  succ^essive  notices 
of  trial  were  given  in  June  and  November,  and  that  they 
were  all  countermanded.  On  the  17th  of  November,  a 
rule  nisi  for  judgment  as  in  case  of  a  nonsuit  was  obtidned 
by  the  defendant,  which  was  dischaiged  on  the  23rd  of 
November,  on  a  peremptory  undertaking  to  proceed  to 
trial  at  the  London  sittings,  after  Michaelmas  Term.  On 
the  2nd  of  December,  the  cause  was  duly  entered  ibr  trial, 
but  in  consequence  of  the  quantity  of  budness  in  the  Court 
it  was  not  reached,  and  it  was  made  a  reroanet  until  the 
sittings  after  Hilary  Term,  1848.  On  the  17th  of  January, 
a  rule  absolute  in  the  first  instance  for  judgment  as  in  case 
of  a  nonsuit  was  obtained  by  the  defendant,  and  subse- 
quently, the  present  rule  nisi  was  granted  to  discharge  the 
last  mentioned  rule.  The  question  was,  whether  the  rule 
absolute  so  obtained  was  irregular.  The  cases,  it  was  sub- 
mitted, shewed  that  it  was  regular.  Thus,  in  Ward  v. 
Turner  (a),  it  was  in  effect  decided,  that  a  peremptory 
undertaking  to  proceed  to  trial  was  an  undertaking  to 
proceed  to  trial  at  all  events,  as  there  it  was  held,  that  the 
sudden  illness  of  the  Judge  which  prevented  his  sitting,  and 
therefore  trying  the  cause,  was  not  a  sufficient  excuse  for 
not  proceeding  to  trial  So  in  Petrk  v.  CuUen  (£),  where  a 
peremptory  undertaking  had  been  given,  and  the  cause  was 
made  a  remanet,  and  judgment  as  in  case  of  a  nonsuit  was 


(a)  5  Dowl.  22.  8  Scott,  N.  R.  705  ;  7  M.  &  G. 

{h)  Anie,  vol.  2,  p.  604 ;  S.  C.      1020. 
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afterwaitls  signed,  the  Court  refiised  to  set  aside  that  1848. 
judgment.  There  MauUy  J.,  put  a  construction  on  the 
undertaking  of  the  plaintiiF  similar  to  that  adopted  in  IVard 
V.  Turner.  No  doubt  in  LumUy  v.  Dubovrg  (a),  the  Court 
of  Exchequer  took  a  different  view,  and  held,  that  under 
such  circumstances  a  default  had  not  been  committed. 
To  the  same  effect  was  the  case  of  Rogers  v.  Vandercom  {b)y 
where  the  Judge  sitting  in  the  Bail  Court  ruled  in  con- 
formity with  the  decision  of  the  Court  of  Exchequer;  but 
as  there  was  a  variance  between  the  anthorities,  this  Court 
would  adhere  to  its  own  decision. 

BramweUf  in  support  of  the  rule.  The  cases  of  Rogers 
V.  Vandercomy  and  Lumley  v.  Dubaurgy  were  more  in  con- 
formity with  the  principle  than  the  cases  of  Petrie  v.  Cfulkn, 
and  Ward  v.  Thamer ;  the  object  of  the  statute  was  to 
punish  the  defendant  for  the  consequences  of  his  neglect, 
but  it  could  not  be  said  that  the  plaintiff  had  been  guilty 
of  neglect,  when  he  had  made  use  of  every  means  in  his 
power  to  try  the  cause,  but  the  delay  of  the  Court  pre- 
vented him  from  so  doing. 

Cur.  adv.  vtdt 

(^RESSWELL,  J. — In  this  case,  a  rule  for  judgment  as  in 
case  of  a  nonsuit  was  discharged  upon  a  peremptory 
undertaking.  It  appears,  that  the  plaintiff  duly  entered 
the  cause  for  trial,  and  did  all  he  could  to  procure  it  to  be 
tried  pursuant  to  his  undertaking;  but  the  Court  did  not 
arrive  at  the  case,  and,  therefore,  it  was  not  tried.  On  the 
second  day  of  last  Hilary  Term,  the  defendant  obtained  a 
rule  absolute  for  judgment  as  in  case  of  a  nonsuit  A 
motion  was  afterwards  made  to  set  aside  that  rule,  and  to 
enlarge  the  peremptory  undertaking, — ^founded  upon  the 


(a)  Ante,  vol.  3,  p.  80;  S.  C.  14  M.  k  W.  295. 

(b)  Ante,  vol.  4,  p.  102. 
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1S48.        case  of  Lundey  ▼•  Dubourg  (a).     That  rule  was  resbted, 
^■^^jj"""^    on  the  supposed  authority  of  Petrie  v.  CuUen  (b\  in  this 
9.  Court     In  the  last  mentioned  case,  it  appeared  that  the 

plaintiff  had  not  made  due  endeavours  to  perform  the 
undertaking  into  which  he  had  entered;  and  upon  that 
ground,  TindaJ^  C.  J.,  thought  he  was  not  entitled  to 
relief.  Mauk^  J«,  went  further,  and  expressed  an  opinion 
that  a  party  entering  into  such  a  rule  undertakes  at  all 
events,  and  without  any  reservation  or  exception,  that  the 
trial  shall  take  place  vnthin  the  time  limited.  The  case  of 
Lundey  v.  Dubourgy  occurred  after  that  decision:  and 
there,  the  Court  of  Exchequer,  after  conferring  with  the 
Chief  Justice,  held,  that  the  cause  having  been  made  a 
remanet  without  any  neglect  or  de&ult  on  the  part  of  the 
plaintiff,  the  defendant  was  not  entitled  to  a  rule  absolute 
for  judgment  as  in  case  of  a  nonsuit  We  have  communi- 
cated with  the  Judges  of  the  Court  of  Exchequer,  and  we 
all  think  that  Lundey  v.  Dubourg  ought  to  be  adhered  to 
for  the  foture.  But,  as  the  parties  in  this  case  appear  to 
have  proceeded  upon  the  expression  of  opinion  in  Petrie  v. 
CuUeriy  we  think  the  rule  for  setting  aside  that  rule  must  be 
made  absolute,  without  costs. 

Rule  absolute,  without  costs. 

(a)  14  M.  &  W.  295 ;  S.  C.      ante,  vol.   2,  p.  604 ;    8   Scott, 
ante,  vol.  3,  p.  80.  N.  R.  706. 

(6)  7  M.  &  G.   1020;   S.  C. 
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PRINCIPAL    MATTERS. 


ABATEMENT. 

See  Oyer. 

Plea,  11,  18. 

1.  Where  to  an  action  of  assumpsit 
by  the  assignee  of  an  insolvent  to  re- 
cover a  debt  due  to  the  estate,  the 
defendant  pleaded  a  traverse  that  the 
plaintiff  was  assignee,  &c.,  modo  et 
formi,  and  it  appeared  on  the  trial 
that  two  assignees  were  appointed, 
but  that  the  other  one  had  refused  to 
act :  Held^  that  the  action  could  not 
be  maintained,  that  the  defence  was 
properly  raised  on  the  issue,  and  that 
the  defendant  was  not  bound  to  plead 
the  non ''joinder  in  abatement.  Jone»^ 
Assignee,  ^c.  v.  Smith,  728 

2.  The  provision  in  the  4  Anne, 
c  16,  s.  11,  '*  that  no  dilatory  plea 
shall  be  received"  unless  verified  by 
affidavit,  is  introduced  for  the  sole 
benefit  of  plaintiffs;  and  a  plaintiff 
may  therefore  waive,  if  he  so  chooses, 
an  irregularity  in,  or  the  omission  of, 
any  such  affidavit.  Graham  and 
Another  v.  Inglehy  and  Qlover,      *JZ*J 

3.  An  affidavit  sworn  before  a  com- 
missioner, omitting  the  words  '*  before 
me*'  in  the  jurat,  is  bad.  Ibid* 


ACCORD  AND  SATISFACTION. 
See  Plea,  10. 

ADMINISTRATOR. 
See  Consent  Rule. 

ADMISSION  OF  ATTORNEY. 

See  Attorney,  1,  2,  3« 

AFFIDAVIT* 

See  Abatement,  3. 

County  Court,  18, 19. 

1.  *•  H.  B.,  clerk  to  the  above 
named  defendant,"  is  not  a  sufficient 
description  of  a  deponent  in  an  affi- 
davit    Elton  V.  Martindale,        248 

2.  The  rule  as  to  the  exclusion  of 
affidavits  in  the  jurats  of  which  there 
are  interlineations,  applies  to  affidavits 
sworn  in  India.  In  the  matter  of 
Hannah  Jane  Page,  475 

ALLOCATUR. 

See  Amendment,  1. 

A  Judge's  order  obtained  at  the 
instance   of  thv  client,  referred  an 
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AMENDMENT. 


APPEAL. 


attorney's  bill  for  taxation,  reserving 
the  question  of  retainer.  The  Master, 
by  consent,  decided  that  question  in 
fiivour  of  the  attorney,  and  made  his 
allocatur  for  a  certain  amount  There 
was  no  undertaking  to  pay  by  the 
client  in  the  order:  Heidf  that  the 
attorney  was  entitled  to  have  judg- 
ment entered  up  for  the  amount  of 
the  allocatur,  under  the  6  &  7  Vict 
c.  7S,  8.  43.  Ex  pmrte  Lawless  and 
Son,  793 

AMENDMENT. 

See  Costs  of  thb  Day. 
County  Court,  3. 
Error,  8. 

1*  Where  an  order  for  leave  to  amend 
is  **  upon  payment  of  costs,"  the  pay- 
ment of  those  costs  is  a  condition 
precedent 

Therefore^  where,  after  demurrer, 
an  order  was  made,  that,  upon  pay- 
ment of  costs,  the  plaintiff  should  be 
at  liberty  to  amend  his  declaration ; 
and  the  plaintiff  did  amend,  and  de- 
livered his  amended  declaration ;  but 
did  not  tender  the  amount  of  the  costs 
as  ascertained  by  the  Master*s  allo- 
catur :  Held,  that  an  interlocutory 
judgment,  signed  by  him  for  want  of 
a  plea,  was  irregular. 

Where  an  order  for  leave  to  amend 
is  made  upon  payment  of  costs,  and 
the  costs  are  taxed  and  ascertained  by 
the  Master's  allocatur,  the  party,  in 
order  to  avail  himself  of  the  leave  to 
amend,  must  tender  the  full  amount 
of  the  allocatur,  and  not  a  less  sum  ; 
although  he  may  be  prepared  to  shew 
that  a  mistake  has  been  made  in  allow- 
ing certain  items. 

Semble,  that  a  party  may  set-off 
interlocutory  costs  in  an  action,  with- 
out an  order  of  the  Court  or  a  Judge. 
Levy  v.  Drew,  307 

2.  The  Court  refused  to  alter  the 
date  of  a  writ  to  a  day  different  from 
that  on  which  it  issued,  so  as  to  com- 
ply with  the  provisions  of  the  2  Wm.  4, 
c«  39,  8.  10,  in  order  to  prevent  the 


operation  of  the  Statute  of  Limita- 
tions ;  although  it  had  been  issued 
three  days  before  the  expiration  of  the 
six  years  from  the  accruer  of  the  cause 
of  action :  but  allowed  a  writ,  not 
tendered  in  due  time  in  continuation 
of  process,  to  be  entered  of  record  of 
the  day,  on  which  it  was  tendered. 
Campbell  v.  Smart  and  Another,  335 
3.  In  an  action  of  assumpsit  against 
two  executors,  the  plaintiff  discovered, 
after  plea  by  the  two,  that  there  wss 
a  third  joint  executor.  The  Court 
refused  permission  to  amend  the  writ 
and  declaration  by  inserting  the  name 
of  the  third  executor  as  co-defendant ; 
although  a  fresh  action  would  be 
barred  by  the  Statute  of  Limitations. 
Ooodchild  V.  Leadham  and  Another, 
Executors,  383 

APPEAL. 

See  Bastard,  2. 
Certiorari,  2. 
Highway  Act. 
Lunatic,  1. 

1  •  Order  of  removal  of  a  man,  his 
wife,  and  children,  in  March,  1846, 
In  the  April  following,  the  man  alone 
was  removed  (the  execution  of  the 
order  as  to  the  wife  and  children  not 
having  been  suspended),  and  notice  of 
appeal  given  for  the  next  Midsummer 
Sessions,  but  not  entered  or  heard  in 
consequence  of  negotiations  between 
the  contending  townships.  The 
pauper  having  returned  to  the  re- 
moving parish,  was  removed  a  second 
time,  together  with  his  wife  and  chil- 
dren, on  the  23rd  of  December,  under 
the  same  order.  The  appellant  town- 
ship then  appealed  to  the  Epiphany 
Sessions,  1847,  against  the  order: 
Held,  that  the  appeal  was  too  late. 
Regina  v.  Justices  of  Durham,         82 

2.  A  pauper,  who  was  a  married 
woman,  and  whose  husband  had  de- 
serted her,  was  removed,  under  an 
order  of  removal,  to  the  place  of  her 
maiden  settlement,  on  Uie  26th  of 
September,   1846.     An  appeal  was 


ARBITRATION. 


ARREST. 
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entered  and  respited  at  the  AT ichaclmas 
Sessions.  The  appellant  township, 
on  the  1st  of  December  following,  ob- 
tained a  warrant  for  the  arrest  of  the 
husband,  who  was  not  apprehended 
till  the  24th  of  that  month,  and,  con- 
sequently, too  late  to  give  notice  of 
appeal  for  the  Epiphany  Sessions. 
At  those  sessions,  however,  the  ap- 
pellant parish  appeared  and  asked  to 
have  the  appeal  respited,  on  statement 
of  these  facts,  to  the  Easter  Sessions. 
The  Epiphany  Sessions  having  called 
the  respondents  before  them,  and 
heard  their  objections,  namely,  that 
no  notice  of  appeal  having  been  given, 
the  sessions  had  no  power  to  respite 
the  case ;  and,  that  even  if  they  had, 
they  would  not  consider  the  circum- 
stances such  as  to  call  upon  them  to 
exercise  it ;  made  an  order  respiting 
the  appeal  to  the  Easter  Sessions,  on 
payment  of  the  costs  of  the  day  by 
the  appellants,  without  prejudice  to 
the  objection  of  want  of  notice  of  ap- 
peal. A  valid  notice  of  appeal  was 
given  for  the  Easter  Sessions,  and  on 
the  case  being  called  on,  the  objection 
was  renewed,  that  no  notice  had  been 
given  for  the  Epiphany  Sessions ;  and 
the  sessions  decided  that  the  objection 
was  fatal:  Heldy  that  the  Epiphany 
Sessions  had  clearly  power  to  respite, 
if  in  their  discretion  they  thought  fit ; 
and  that  they  must  be  taken  to  have 
exercised  their  discretion,  reserving 
the  question  of  their  power ;  that  the 
Easter  Sessions  had  therefore  decided 
wrongly ;  and  that  a  mandamus  would 
lie  to  the  sessions  to  enter  continu- 
ances and  hear  the  appeal.  Reg,  v. 
Justice*  of  Lancashire,  {Builey  v. 
Ashion^under^Lyne),  264 

ARBITRATION. 

See  Lands'  Clauses  Consolidation 
Act,  1 ,  2. 

1.  An  order  of  reference  contained 
a  clause  restraining  either  party  from 
bringing  or  prosecuting  any  action  or 
suit  in  any  Court  of  law  or  equity. 

VOL.  V. 


Held,  that  the  finding  of  the  arbitrator 
was  conclusive,  and  that  the  plaintiff 
could  not  have  judgment  non  obstante 
veredicto,  on  a  bad  plea.  Britt  v. 
Pashley  and  Other s^  97 

2.  Where  a  cause  and  all  matters 
in  difference  were  referred  at  nisi  prius, 
the  arbitrator  to  have  power  to  direct 
a  verdict  for  either  party,  and  neither 
party  to  bring  a  writ  of  error,  but  no 
power  to  direct  judgment  non  obstante 
veredicto  was  g^ven :  Held,  that  the 
arbitrator  had  no  power  to  direct  such 
a  judgment,  and  the  Court  refused  to 
order  such  a  judgment  to  be  entered. 

The  award  directed  a  verdict  to  be 
entered  for  the  plaintiff  on  certain 
issues,  with  \s,  damages,  and  con- 
tinued, "  which  sum,  except  for  my 
finding  on  the  other  issues,  the  plain- 
tiff would  be  entitled  to  recover  in  the 
said  cause  :*'  Held,  that  the  award  was 
final  as  to  the  damages. 

It  is  sufficient  to  award  mutual  re- 
leases in  general  terms,  without  speci- 
fying the  form  in  which  they  are  to  be 
executed.     Toby  v.  Lovibondf      768 

ARGUMENTATIVENESS. 
See  Plea,  1, 12. 

ARREST. 

See  Bankrupt  (Scotch). 
Declaration,  3. 

1.  On  an  application  to  the  Court 
to  rescind  a  Judge's  order  for  arrest 
under  1  &  2  Vict.  c.  110,  s.  3,  it  is 
competent  to  the  defendant  to  dispute, 
upon  affidavit,  the  existence  of  a  cause 
of  action.  Pegler  and  Another  v. 
Hislop,  223 

2.  The  Scotch  Bankrupt  Act,  2  &  3 
VicL  c.  41,  s.  18,  enacts,  that  a  war- 
rant of  protection  gpranted  to  a  bank- 
rupt under  that  act,  **  shall  protect 
or  liberate  the  debtor  from  arrest  or 
imprisonment  in  Great  Britain  and 
Ireland,  and  her  Majesty's  other  do- 
minions, for  civil  debt,"  &c.,  "  but 
such  warrant  of  protection  or  liberation 

G   O   Q  D.    &   L. 
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shall  not  be  of  an^  effect  against  the 
execntion  of  a  narrant  of  arreat  or 
impriiODinent  in  meditatione  fogte,  or 
ad  factum  prxBtandum,  or  for  any 
criminal  act."  A  defendant  having 
a  warrant  of  protection  under  this 
statute,  was  arrested  in  England  on  a 
capias  issued  under  the  1  &  2  Vict, 
c.  110,  a.  3.  on  an  affidavit  that  he 
resided  in  Scotland,  and  waa  ahont 
to  quit  England  to  return  to  that 
country :  Held,  on  motion  to  discharge 
him  out  of  enstody,  that  a  capias  so 
issued  was  not  a  "  warrant  of  arrest" 
"  in  meditatione  fugas"  within  that 
section,  and  that  the  defendant  was 
therribre  oidtled  to  his  dischat^ge. 
M'Qregor  v.  Fukim,  691 

ARREST  OF  JUDGMENT. 

Ste  Bill  op  Exchanob. 
Vakiamcx,  2. 


ATTORNEY. 

Ste  COKPOKATION. 

County  Coukt,  6,  7,  16. 

1.  The  Court  refused  to  allow  an 
attorney  to  take  out  his  ccrtificalp, 
where  it  appeared  that  he  bad  been 
found  guilty  on  an  indictment  for  a 
conspiracy  to  procure  a  fiai,  and  bad 
been  sentenced  to,  and  had  under- 
gone,  eighteen  months  imprisonment; 
although  the  motion  was  unopposed, 
and  tbe  fact  appeared  only  on  his  own 
affidavit,  and  he  swore  be  was  not 
guilty  of  the  offence  ;  and  it  had  oc- 
curred eighteen  years  ago,  since  which 
time  ho  had  been  engaged  as  law  clerk 
m  the  offices  of  several  attorneys. 
Ex  parte  Qrey,  275 

2.  Where  an  attorney  bad  omitted 
to  take  out  a  certificate  for  upwards 
of  ten  years,  and  bad  given  the  notices 
required  in  order  lo  take  It  out  at  the 
end  of  the  Term,  pursuant  to  Reg. 
Gen.,  Esster  Term,  y  VicL  ;  Ibe  Court 
refused,  altbough  special  grounds  were 
staled  for  the  application,  to  allow 
him,  on  the  first  day  of  tbe  Term,  to 
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take  ont  his  certificate  forthwith.    Ex 
parte  Barnet,  294 

3.  A  rule  to  strike  an  attorney  off 
the  lol  1  on  tbe  ground  that  he  has  been 
convicted  of  conspiracy,  and  struck  off 
the  roll  of  tbe  Queen's  Bench,  is  s 
rule  nisi,  which  will  mako  itself  abso- 
lute in  a  certain  time,  unless  the  party 
shews  cause  to  the  contrary.  /■  re 
Wright,  394 

4.  Where  a  party  has  conducted  a 
cause  in  person,  it  is  not  necessary,  in 
order  to  enable  him  to  take  a  step  in 
the  cause  by  attorney,  that  he  should 
obtain  an  order  for  the  purpose,  or 
that  he  should  give  the  other  side 
previous  notice  of  the  appointment  of 
the  attorney.  Taking  tbe  at«p  by 
attorney  is  in  itself  a  sufficient  notice 
to  the  opposite  party  of  the  appoint- 
ment.    Jonei  w.  King,  413 

ATTORNEY  (ADMISSION  OF). 
See  Attobnst,  I,  2,  3. 
Where  little  more  thana  twelvemonth 
had  elapsed  since  the  admission  of  an 
attorney,  the  Court,  under  special  eir- 
curastances,  allowed  him  to  take  out  a 
cerlificale,  without  giving  the  notice* 
required  by  Reg.  Gen.,  Easter  Term, 
9  Vict.  £x  parte  Thomat  fVyte  Wey- 
mouth, Gent.,  one,  ^c,  eO 

ATTORNEY  (BILL  OF). 

The  defeudant,  a  London  attorney, 
employed  tbe  plaintiff,  also  a  London 
attorney,  to  go  to  Cambridge  and  de- 
fend a  person  indicted  for  bribery  at 
an  election  there.  In  1841  and  1842, 
the  plaintiff  delivered  to  the  defendant 
bills  of  costs  unsigned,  and  in  February 
1847,  be  re-delivered  signed  bills: 
Held,  that  tbe  bills  were  taxable  under 
6  &  7  Vict.  c.  73,  ».  ST.  U  re  Ba- 
ling, Gent,  one,  ^e.,  and  in  a  caaie 
between  Billing  and  Coppock,         126 

ATTORNEY  AND  CLIENT. 

Where  a  defendant  has  been  serrcd 

with  process,  and  an  attorney,  without 


AUDITA  QUERELA. 

authority,  appears  for  him,  if  the  nt- 
torney  be  iasolvent,  the  defendant 
will  be  relieved  upon  equitable  terms, 
provided  be  baa  a  defence  upon  the 
merit*.  But  if  the  attorney  be  sol- 
Tent,  the  defetidant  will  be  left  to  his 
remedy  by  summary  application 
against  him. 

But  where  a  plaintiff,  without  serv- 
ing the  defendant,  accepts  the  ^pear- 
ancB  of  an  unauthorized  attorney,  the 
Court  will  set  aside  the  judgment  as 
irregular,  with  costs,  and  leave  the 
plaintiff  to  recover  those  coata  and 
expensea  frora  the  delinquent  at- 
torney. Bagley  and  Another,  Exe- 
catort  of  T.  K.  BayUy  v.  Buekiand, 
Gordon  and  Othen,  115 


ATTORNEY  (LlEN  OF). 

An  attorney  has  a  lien  on  the  papers 
in  a  particular  suit,  not  only  for  his 
costs  in  that  suit,  bat  for  his  general 

And  the  Court  will  not  interfere 
with  that  lien,  by  ordering  him  to 
deliver  up  those  papers,  on  payment 
of  the  bill  of  costs  in  the  particular 
suit :  although  tlie  bill  of  costs  has 
been  made  out  and  delivered  sepa- 
rately ;  and  the  client  suggests  that 
the  possession  of  the  papers  is  neces- 
sary to  enable  him  to  carry  on  the 
proceedings,  and  that  he  will  be  dam- 
nified by  the  delay.  In  the  matter  of 
Henry  Broomhead,  Bent.,  one,    SfC., 

AUDITA  QUERELA. 

1.  In  an  suditjt  quereljl,  a  mle  for 
a  supersedeas  and  venire  faciaa  is  ab' 
Bolute  in  the  first  instance.  Gika  v. 
Hutl  and  Another,  115 

2.  A  defendant,  in  audilfl  querelA, 
may  plead  several  matters,  by  leave 
of  the  Court ;  it  being  "  au  action  or 
suit,"  within  tbe  meaning  of  4  &  5 
Anne,  c.  16,  a.  4.  GUet  y.  Hutl  and 
Another,  387 
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BANKRUPT. 
See  Decxaratioh,  S. 

The  Btat.  5  &  6  Vict.  c.  I  HI,  s.  1, 
takes  away  from  a  parly,  preseiiiing  a 
petition  for  protection  from  process 
under  tbat  statute,  the  right  to  sue  for 
an  outstanding  debt;  and  confera  it, 
till  final  order,  on  theofiicial  assignee. 

Plea  to  an  action  of  indebitatus  aa- 
Humpsit  for  wages  as  a  hired  servant, 
and  on  an  account  stated}  that,  after 
the  accruing  of  the  causes  of  action, 
and  before  the  passing  of  the  7  &  S 
Vict,  c  96,  the  plaintiff  had  presented 
a  petition  for  protection  from  process 
under  the  5  &  6  Vict.  &  116,  s.  1  ; 
and  that  an  official  assignee  had  been 
appointed,  in  whom  his  estate  and 
effects  were  veaied.  The  plea  set  out 
all  the  fkcts  necessary  to  render  the 
order  valid  under  that  section  :  Held, 
on  demurrer,  that  the  plea  was  a  suffi- 
cient answer  to  the  action. 

Held,  on  epevial  demurrer,  that  it 
was  not  necessary  that  the  plea  should 
contain  a  positive  averment  that  the 
plaintiff  had  creditors,  or  that  the 
schedule  which  he  presented  contained 
the  debt  sued  for. 

Nor  that  it  should  negative  that  the 
suit  was  brought  on  behalf  of  the 
official  assignee,  and  with  his  consent. 

Nor  that  the  notice  of  the  plaintiff's 
intention  to  present  the  ]>etition  should 
be  stated  to  have  been  given  after  the 
passing  of  the  act ;  it  being  expressed 
to  be  given  "  according  to  the  scfae-* 
dule  to  the  said  first  mentioned  act 
annexed,  and  according  to  the  true 
intent  and  meaning  of  the  said  first 
mentioned  act." 

Nor  that  tbe  time  when  tbe  matter 
of  the  petition  was  to  be  heard,  should 
be  stated  to  have  been  advertised  in 
the  London  Gaaette,  &c.,  "  one  month 
at   the  least"   after  the  date  of  the 

Nor  that  the  order  of  the  Court  of 
Bankruptcy,  which  appointed  thecoma 
who  granted  the  order  for 
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BASTARDY. 


protectioDy  should  be  stated  to  have 
been  approved  of  by  the  Lord  Chan- 
cellor.    Sayer  ▼.  liujawr^  813 

BANKRUPT  (SCOTCH). 

Stt  Arrest,  2. 

The  defendant,  who  carried  on  busi- 
ness in  partnership  in  Scotland,  was 
arrested  in  England  on  the  17th  of 
March,  1848,  upon  a  capias  issued 
under  the  1  ft  2  Vict.  c.  110,  s.  3. 
On  the  20th  of  March,  the  Lord  Or- 
dinary made  an  order  on  the  petition 
of  the  partnership  firm,  sequestrating 
their  estate,  appointing  two  meetings 
of  creditors,  and  granting  to  the  de- 
fendant a  *' warrant  of  protection" 
*' against  arrest  or  imprisonment  for 
dvil  debt:"  HM^  that  this  was  a 
warrant  of  protection  from  arrest, 
under  the  Idth  section  of  the  2  &  3 
Vict.  c.  41,  (Scotch  Bankrupt's  Act), 
and  not  a  warrant  of  liberation  under 
the  17th  section  ;  and  that  as  the 
defendant  was  in  custody  at  the  time 
it  was  granted,  it  was  inoperative  to 
discharge  him.     McGregor  v.  Fishin, 

722 

BASTARD. 

1.  An  order  in  bastardy  for  the 
payment  of  expenses  of  the  mainte- 
nance of  an  illegitimate  child,  under 
the  7  &  8  Vict.  c.  101,  and  the  8  &9 
Vict.  c.  10,  whether  the  defendant 
appears  in  person  or  by  attorney,  to 
answer  the  complaint  of  the  woman 
before  the  justices,  should  state  on  the 
face  of  it,  that  the  evidence  was  given 
'*  in  the  presence  and  hearing''  of  the 
defendant,  or  of  his  attorney,  as  the 
case  may  be ;  and  if,  after  appearance, 
there  is  any  special  reason  for  omitting 
that  statement,  it  should  be  suggested 
on  the  face  of  the  order. 

Where  in  an  order  drawn  up  on  a 
printed  form  under  the  8  &  9  Vict. 
c.  10,  it  was  stated  that  the  putative 


father  appeared  before  the  jnsliees  in 
pursuance  of  the  sommoiis :  but  the 
words  **  in  the  presence  and  bearing 
of  the  said,"  ftc.  (after  the  statement 
of  the  proof  being  given  and  the  evi- 
dence received)  were  stmdc  out: 
Held,  on  motion  for  a  certiorari,  that 
the  order  was  bad,  and  that  the  Com! 
would  not  presume,  these  words  being 
struck  out,  that  the  proof  and  evidence 
were  nevertheless  recerred  and  given 
in  the  presence  and  hearing  of  the 
putative  father,  or  of  his  attorney. 
Reyina  v.  Dmke  of  GrafUm  and  Others, 
JusOces,  ^c,  568 

2.  On  an  appeal  to  the  quarter 
sessions,  by  the  putative  father,  against 
an  order  of  maintenance,  the  8  ft  9 
Vict.  c.  10,  s.  6,  requires  the  justices, 
'*  on  the  trial  of  any  such  appeal,"  to 
**  hear  the  evidence  of  the  mother :" 
Heldf  that  the  proof  that  notice  of 
appeal  had  been  given  to  her,  was 
part  of  **  the  trial"  of  the  appeal :  and 
that,  therefore,  she  might  be  called  as 
a  witness  to  prove  that  £Eict. 

An  order  of  maintenance  under  the 
7  ft  8  Vict.  c.  101,  was  made  at  five 
o'clock  in  the  afternoon  of  Saturday. 
At  ten  o'clock  on  Monday  morning, 
notice  of  appeal  was  served  on  the 
mother:  Held,  that  the  notice  was 
given  in  sufficient  time,  as  the  twenty - 
fbur  hours  prescribed  by  the  7  ft  8 
Vict  c.  101,  8.  4,  within  which  notice 
of  appeal  is  to  be  given,  must  be 
reckoned  exclusive  of  Sunday. 

The  7  ft  8  Vict.  c.  71,  s.  2  (Cri- 
minal Justice  [Middlesex]  Act), 
enacts,  that  the  adjourned  sessions  in 
Middlesex  *'  shall  be  general  sessions 
of  the  peace."  and  "  shall  have  power 
to  try  and  determine  all  appeals,  and 
all  other  powers  which  "  belong  to  the 
general  quarter  sessions  :"  Held,  that 
the  jurisdiction  thus  given  was  op- 
tional only ;  and  that  the  putative 
father  was  not  bound  to  appeal  to 
those  sessions,  but  might  wait  and 
appeal  to  the  general  quarter  sessions. 
Regina  v.  Justice*  of  Middlesex^   580 


BILL  OF  EXCHANGE. 


CERTIORARI. 
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BILL  OF  EXCHANGE. 

See  County  Court,  2. 

Payment  within  the  55  Geo.  3,  c 
184,  8.  19,  of  a  bill  of  exchange,  so 
as  to  render  it  no  longer  negotiable, 
must  be  a  payment  by  the  party  ulti- 
mately liable. 

Therefore,  where  a  bill  of  exchange, 
indorsed  in  blank  by  the  drawer,  was 
overdue  and  unpaid,  and  an  action 
had  been  commenced  by  C.  the  holder, 
against  the  acceptor,  and  the  plaintiff, 
who  was  a  stranger  to  the  bill,  paid 
the  amount  of  the  bill  and  costs  to  C, 
who  delivered  the  bill  to  him  :  Held^ 
that  the  plaintiff  might  maintain  an 
action  on  the  bill  against  the  drawer ; 
and  that  the  bill  did  not  require  a 
fresh  stamp,  as  being  re-issued  afler 
payment. 

In  an  action  by  indorsee  against 
drawer  of  a  bill  of  exchange.  Held 
that  the  issue  that  the  bill  was  ac- 
cepted for  the  accommodation  of  the 
defendant,  was  proved  by  evidence 
that  the  bill  had  been  accepted  to  take 
up  a  former  acceptance  by  the  same 
party,  given  for  the  accommodation  of 
the  defendant;  and  that  it  was  not 
necessary  to  plead  those  facts  in  ex- 
tenso. 

A  declaration  by  indorsee  against 
drawer  of  a  bill  of  exchange,  averred 
by  way  of  excuse  for  want  of  notice 
of  dishonour  that  C.  F.  accepted  the 
bill  for  the  accommodation  of  the 
defendant,  and  that  at  the  time  of 
making  and  accepting  the  said  bill, 
and  from  thence  until  and  at  the  time 
when  the  same  was  so  presented  for 
payment,  C.  F.  had  not  any  effects  of 
the  defendant,  nor  had  he  received  any 
consideration  for  the  acceptance  or 
payment  of  the  said  bill,  nor  had  the 
defendant  sustained  any  damage  by 
reason  of  his  not  having  had  notice  of 
the  nonpayment  thereof:  Heldj  on 
motion  in  arrest  of  judgment,  that  it 
was  not  necessary  that  the  declaration 
should  deny  that  the  drawer  had  any 


reasonable  expectation  when  he  drew, 
or  during  the  currency  of  the  bill,  that 
he  would  have  assets  at  the  time  of 
its  maturity  in  the  hands  of  the 
drawee. 

The  reasonable  expectation  of  assets 
entitles  to  notice  only  on  the  ground 
that  the  drawer,  under  the  circum- 
stances which  raise  that  expectation, 
may  be  damnified:  to  allege,  there- 
fore, that  he  has  sustained  no  da- 
mage»  removes  the  ground  on  which 
the  necessity  of  notice  arises. 

And  there  is  no  distinction  in  this 
respect  between  a  bill  of  exchange  and 
a  banker *s  cheque.  Thomca  t.  Fenton^ 
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BROKER. 
See  Several  Pleas. 

BUILDING  SOCIETY. 
See  County  Court,  13. 

CASE. 
See  Plea.  14. 

CATTLE  GATE. 
See  Ejectment,  1. 

CAUSE  OF  ACTION. 
See  County  Court,  14. 

CERTAINTY. 

See  Declaration,  2. 
Plea,  13. 

CERTIORARL 
See  Bastard,  1. 

1.  A  certiorari  will  not  lie  to  bring 
up  a  resolution  of  vestry  for  the  ap- 
pointment of  paid  constables  under 
the  5  &  6  Vict.  c.  109,  s.  18. 

Nor  the  copy  of  such  resolution 


RI8  CEBTIORARI. 

forworJed  to  ihe  jnaticea  in  ■peami 
•cHJonB,  on  wbicb  they  made  the 
appointment. 

But  it  will  lie  to  bring  np  tbe  «p- 
poJDtinent  itielf  made  by  tbe  jasticet 
in  petty  •esuoni,  wbere  tbe  proceed- 
ings in  Tcatrybave  not  been  conducted 
in  conroimity  to  the  58  Geo.  3,  c.  69, 
amended  by  the  S9  Geo.  3,  c.  85,  a 
poll  having  been  demanded  and  le- 
foBcd,  and  the  leiolution  being  carried 
by  a  abow  of  hands. 

A  certiorari  being  granted  for  thit 
porpoM,  it  ii  compeieat  to  tbe  parties 
moving  to  ■hew  npon  affidavit  that  the 
irr^ularity  in  the  proceeding*  of  the 
veitry  wa»  of  gncb  a  nature  aa  to  take 
away  the  jnrisdiction  of  the  juitices. 
In  re  Coiutablet  of  Hipperholme  cum 
Brighavte,  79 

2.  An  appeal  having  been  called  on 
at  the  aetsioni,  and  the  appelianti  not 
appearing,  (having  served  a  notice  of 
abandonment  of  the  appeal  upon  the 
respondents),  the  sessions,  at  the  in- 
stance of  the  respondents,  made  an 
order  in  the  following  form: — 

"Surrey,  to  wit.  At  the  general 
quartet  sessions  of  the  peace  of  our 
Sovereign  Lady  the  (iuecn,  holden  at 
SL  Mary,  Newington,  on  Tuesday," 
&c.  After  reciting,  that  "at  the  last 
gencial  quarter  sessions  of  the  peace 
holden  in  and  for  the  county  of  Sur- 
rey, apppal  was  then  made  unto  this 
Court."  &c.,  and  that  it  was  respited 
"  until  the  next  general  quarter  ses- 
sions of  the  peace  to  he  holden  in 
and  for  the  said  county  of  Surrey;" 
"  Now,"  Sec,  "  it  is  ordered  by  this 
Court,"  &c.,  that  the  appeal  he  dis- 
missed, and  "  it  is  further  ordered, 
that  the  said  appellanti;  do  forthwith 
pay  Id  the  said  respondents  the  sum 
of  115/.  coats." 

Held,  on  motion  for  a  certiorari, 
that  it  was  not  necessary  that  notice 
should  have  been  given  to  the  appel- 
lants thnt  more  than  nominal  coats 
would  be  applied  for ;  although  it  was 
staled  upon  affidavit  that  it  was  the 
practice  et  the  sessions  not  to  give 


more,  nnleas  under  very  paitkuUr 


Held  alio,  that  it  suffiaently  ap- 
peared to  be  a  quarter  teasiona  holden 
"  in  and  for"  the  county.  . 

Held  also,  that  it  was  sufficiently 
shewn  that  the  eosta  awarded,  were 
costs  in  respect  of  the  appeal.  Em 
parte  Tbe  Loudon,  Brighton,  and 
Soulh  CoMl  Raditay  Company,     597 

CHARGING  IN  EXECUTION. 

It  is  no  cause  to  shew  against  a 
motion  to  charge  a  defendant  in  exe- 
cution, who  has  been  brought  up  on 
a  writ  of  habeas  corpus  ad  satisbd- 
endum,  that  the  warrant  of  attorney 
on  which  the  judgment  bas  been 
signed,  was  given  without  considera- 
tion, and  the  judgment  signed  in 
breach  of  good  faith.  Such  facts  are 
the  proper  grounds  of  a  substantive 
motion  to  set  aside  the  warrant  of 
attorney  and  judgment  and  SDbseqoent 
proceedings,  and  to  discbai^  the  de- 
fendant out  of  custody. 

The  Court  will,  therefore,  not  post- 
pone the  motion  to  chaige  the  de- 
fendant in  execution,  until  the  other 
rule  comes  to  be  discussed.  Cooke  v. 
fVnghl,  -2-1  i 

CHEQUE. 
See  Vendk,  1. 

CHRISTIAN  NAME. 
See  Dbuurrbr  (Frivoloi;s). 


COGNOVIT. 

After  writ  issued,  and  before  ap- 
pearance entered,  the  defendant  gave 
a  cognorit  in  the  common  form.  Up- 
wards of  seven  years  af^rwards,  the 
plaintiff  entered  an  appearance  for  the 
defendant  in  tbe  action,  and  signed 
judgment  on  the  cogno^'it.  Held,  that 
he  might  properly  do  so  without 
giving  a  Term's  notice,  or  applying 
for  leave  to  the  Court  or  a  Judge. 


CONSIDERATION. 


COSTS. 
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A  party  comiDg  to  the  Court  to 
rescind  an  order  of  a  learned  Judge, 
and  sacceeding,  will  not  be  allowed 
to  make  a  subsequent  separate  appli- 
cation to  have  the  costs  repaid,  which 
he  has  paid  under  the  Judge's  order. 
Thompson  r,  Langridgef  213 

COMMISSION  TO  EXAMINE 
WITNESSES. 

Where  the  Court  of  Chancery  had 
directed  an  issue  to  be  tried  in  this 
Court,  and  also  directed  that  a  wit* 
ness  then  abroad  should  be  examined 
on  interrogatories,  this  Court  refused 
to  vary  the  order  of  the  Court  of 
Chancery,  by  directing  that  the  plain- 
tiff should  be  at  liberty  to  cross-exa- 
mine the  witness,  viva  voce,  before 
the  Chancery  commissioner;  or  to 
issue  a  separate  commission  to  cross- 
examine  the  witnesses  under  1  Wm. 
4,  c.  22,  8.  4.  Hargrave  t.  Hargrave 
and  Others,  151 

COMPANY. 

See  Declaration,  2,  4. 
Plea,  15,  20. 
Scire  Facias,  2,  3,  5,  6. 

CONSENT  RULE. 

The  undertaking  of  the  lessor  of 
the  plaintiff,  in  the  common  consent 
rule,  to  pay  costs,  is  only  personal, 
and  cannot  be  enforced  at  the  instance 
of  the  defendant's  administrator. 

SembUf  that  where  a  rule  has  the 
force  of  a  judgment  under  the  1  &  2 
Vict.  c.  110,  s.  18,  it  is  not  necessary 
that  a  rule  should  be  served  calling  on 
the  party  in  default  to  shew  cause 
why  he  should  not  pay  the  amount 
mentioned  in  the  rule.  Doe  dem, 
Harrison  v.  Hampson^  484 

CONSIDERATION. 
See  Declaration,  2. 


CONSPIRACY. 
See  Attorney,  1,  3. 

CONSTABLE. 
See  Certiorari,  1. 

CONSUL. 

See  Married  Woman,  (Acknowledg- 
ment of),  3. 

COPYHOLD. 
See  Court  Rolls. 

COPYRIGHT, 
See  Several  Counts,  3. 

CORONER. 
See  Quo  Warranto. 

CORPORATION. 

Where  a  private  act  of  Parliament, 
constituting  a  railway  company,  pro- 
vides that  the  directors  may  "  appoint 
or  displace  any  of  the  officers  of  the 
company ;"  the  appointment  of  an 
attorney  to  the  company  need  not  be 
under  seal.  Regina  v.  The  Justices  of 
Cumberland^  note  (a)  431 

COSTS. 

See  County  Court,  2, 
Execution. 
Mandamus,  1,  2. 

Trespass.  The  first  count  of  the 
declaration  was  for  trespasses  com- 
mitted in  three  closes,  A.  B.  and  C. 
The  second  count,  for  trespass  in  a 
fourth  close.  The  defendant  pleaded 
not  guilty  to  the  whole.  He  also 
pleaded  to  the  first  count  a  public 
way  over  A.  B.  and  C,  and  other 
pleas.  The  plaintiff  traversed  all  the 
other  pleas,  and  also  the  plea  of  public 
way,  so  far  as  it  related  to  A.  and  B., 
and    new  assigned  trespasses  extra 


820  COSTS  OF  THE  CAUSE. 


COUNTY  COURTS. 


Tuun  as  to  C.  The  jury  found  for 
the  defendant  on  not  guilty  as  to  the 
second  countv  ^nd  also  on  the  plea  of 
poblic  way  as  to  closes  A.  and  B. 
The  plaintiff  had  a  Terdict  on  all  the 
other  issoesy  and  on  the  new  assign- 
roent«  on  which  the  jnry  assessed  his 
dainages  at  one  farthing.  The  Judge 
did  not  certify  nnder  the  8  ft  4  Vict, 
c.  24:  Held,  that  the  plaintiff  was 
entitled  to  have  taxed  for  him  the 
costs  of  the  issues  found  in  his  favour 
as  to  closes  A.  and  B. ;  but  that  under 
the  3  &  4  VicU  c  24,  he  was  not 
entitled  to  any  costs  upon  any  of  the 
issues  as  to  close  C^  with  regard  to 
which  he  had  succeeded,  but  had  re- 
covered less  than  40«.  damages. 
Sharland  v.  Loaring^  178 

COSTS  OF  THE  CAUSE. 

1 .  A  declaration  in  assumpsit  con- 
tained two  special  counts,  a  count  for 
work  and  labour,  and  a  count  upon 
an  account  stated.  Pleas,  first,  as  to 
the  whole,  non  assumpsit ;  second,  a 
plea  of  justification  to  the  first  count : 
third,  a  plea  of  justification  to  the 
second  count;  fourth,  to  the  fourth 
count,  payment.  Verdict  on  the  plea 
of  non  assumpsit,  for  so  much  as 
related  to  the  first,  third,  and  fourth 
counts  for  the  defendant,  and  upon  the 
special  pleas  and  non  assumpsit  to  the 
second  count  for  the  plaintiff.  Judg* 
ment  was  afterwards  arrested  on  the 
second  count.  Held^  that  the  Master 
was  right  in  allowing  the  defendant 
the  general  costs  of  the  cause ;  and  in 
disallowing  the  plaintiff*  the  costs  of 
witnesses  called  by  him  in  support  of 
the  issue  on  which  he  was  successful, 
but  which  witnesses  were  not  exclu- 
sively applicable  to  it.  Eldtrton  v. 
EmmenSf  4g9 

2.  A  party  succeeding  on  an  issue 
which  entitles  him  to  the  postea  and 
the  general  costs  of  the  cause,  is 
entitled  to  the  costs  of  all  witnesses 
attending  to  prove  that  issue,  whether 
their  evidence  applies  to  any  other 


issue  or  noL  Bot  the  oppodle  party 
is  entitled  only  to  the  eosts  of  soch 
witnesses  as  attend  solely  to  prove  the 
issue  on  which  he  soceeeda,  and  if 
they  also  attend  to  prove  an  issue,  on 
whidi  he  fiuli,  he  is  not  entitled  to 
any  costs  in  respect  of  them.  Wefhff 
V.  Bnwm^  746 

COSTS  OF  THE  DAY. 

After  the  jury  were  sworn  to  try  a 
cause,  it  was  discovered,  that  through 
the  mistake  of  the  derk  of  the  phun- 
tiffii'  attorney,  a  replication  to  one  of 
the  pleas,  and  the  award  of  venire, 
were  omitted  in  the  nisi  prius  record  ; 
although  the  issue  dellTcred  vras  cor- 
rect. 

Heldf  that  the  Judge  had  power  to 
amend  the  record  with  the  consent  of 
the  parties. 

The  defendants  having  refused  to 
give  their  consent  to  any  amendment 
being  made,  and  the  Judge  at  nisi 
prius  having  thereupon  ordered  the 
jury  to  be  discharged  ;  the  Court  re- 
fused, in  the  exercise  of  their  discre- 
tion, to  grant  the  defendants  the  costs 
of  the  day. 

The  rule  for  costs  of  the  day  being 
a  rule  absolute  in  the  first  instance, 
the  opposite  party  is  not  bound  to 
appear  to  shew  cause,  although  notice 
of  the  motion  may  be  given  to  him  ; 
but  may  come  afterwards  and  move  to 
discharge  the  rule.  Sleeman  and 
Others,  Aatignees  v.  The  Governor  and 
Company  of  the  Copper  Miners  of 
England^  451 
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See  NuL  Ti£L  Record. 
Prohibition. 

1.  On  the  21st  of  July,  1847,  the 
Judge  of  a  County  Court,  in  a  plaint 
under  the  122nd  sect,  of  the  County 
Court  Act,  (9  5r  10  Vict,  c  95),  gave 
judgment  that  the  defendant  should 
deliver  up  possession  of  the  premises 
on  the  24th  of  December  following. 
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No  warrant  of  possession  was  drawn 
up  or  execated.  On  the  3 1st  May, 
1848,  a  fresh  plaint  was  brought  to 
recover  possession  of  the  same  pre- 
mises, between  the  same  parties,  on 
the  same  notice  to  quit;  and  judg- 
ment given  in  the  plaintiff's  favour. 

Heid^  on  motion  for  a  prohibition, 
that  as  the  rules  and  forms  framed  by 
the  Judges  under  the  78th  sect,  of 
the  act  contain  a  form  of  a  judgment 
(No.  80)  which  orders  possession  to 
be  delivered  "  forthwith,"  the  Judge 
had  no  authority  to  pronounce  a 
different  judgment;  that  the  first 
judgment  was  therefore  a  nullity,  and 
that  the  plaintifis  might  treat  it  as 
such,  and  institute  the  second  plaint ; 
and  that  they  were  not  bound  to  ap- 
ply to  the  Judge  of  the  County  Court 
to  amend  his  former  judgment. 

It  is  sufficient  to  bring  a  case 
within  the  122nd  sect.,  that  the  yearly 
rent  is  under  the  value  of  50/.,  and 
that  no  fine  has  been  paid;  even  if 
the  actual  value  of  the  premises  be 
beyond  that  sum.  Fearon  and 
Another  v.  Norvall,  445 

2.  An  action  on  a  bill  of  exchange 
to  recover  less  than  20/.  is  within  the 
129th  section  of  the  9  &  10  Vict. 
c.  95,  and  not  within  the  128th  sec- 
tion ;  and  therefore,  a  plaintiff,  bring- 
ing it  in  a  superior  Court,  is  not 
entitled  to  costs. 

On  a  motion  to  enter  a  suggestion 
to  deprive  the  plaintiff  of  costs  in 
such  an  action,  it  is  not  necessary 
that  the  affidavits  in  support  of  the 
motion  should  shew  that  the  Judge, 
before  whom  the  cause  was  tried,  did 
not  certify  that  it  was  a  fit  action  to 
be  brought  in  the  superior  Court. 
Nind  V.  Rhodes,  621 

3.  In  a  plaint  in  the  County  Court, 
the  defendants  pleaded  the  Statute  of 
Limitations,  but  without  giving  the 
notice  required  by  the  19th  rule, 
framed  by  the  Judges,  under  the 
9  &  10  Vict  c.  95.  s.  78.  The  plaintiff 
required  an  adjournment  of  the  case, 
in  order  to  answer  the  plea;  which 


was  granted,  and  the  case  adjourned 
to  a  subsequent  day.  On  that  day, 
the  case  came  on  for  hearing,  and 
the  defendants  obtained  a  judgment 
in  their  favour,  which  was  entered  by 
the  clerk  of  the  County  Court  in  the 
book  kept  for  that  purpose.  The 
defendants  then  left  the  Court.  Some 
days  afterwards  they  received  notice 
that  the  Judge  had  rescinded  his 
judgment,  and  that  the  case  was  ad- 
journed for  further  hearing.  They 
attended  on  the  day  named,  and  pro- 
tested against  any  further  hearing  of 
the  case.  The  Judge,  however,  over- 
ruled their  objection,  and  gave  judg- 
ment for  the  plaintiff,  on  the  ground 
that  the  plea  of  the  Statute  of  Limi- 
tations, on  the  former  occasion,  had 
been  improperly  pleaded.  On  motion 
for  a  prohibition.  Held,  that  the 
Judge  had  no  authority  to  rescind 
his  former  decision  in  the  absence  of 
the  defendants ;  that  he  had  therefore 
acted  without  jurisdiction,  and  that  a 
prohibition  must  go. 

Semble,  that  a  Judge  of  a  County 
Court  may  alter  his  judgment,  after 
it  has  been  pronounced  and  recorded 
in  the  book  of  the  Court  kept  for  that 
purpose;  if  he  do  so  at  the  same 
Court,  and  in  the  presence  of  the 
parties.     Jonei  v.  Jones  and  Another, 

628 

4.  After  a  decision  in  the  plaintiff's 
favour  in  the  County  Court,  before 
the  Judge  alone,  an  application  for  a 
new  trial  to  be  had  before  a  jury,  was 
made  by  the  defendant.  The  plaintiff 
opposed  the  application,  and  objected 
that,  under  the  20th  rule  as  framed 
by  the  Judges  under  the  78th  section 
of  the  County  Courts'  Act,  the  Judge 
had  no  power  to  order  a  new  trial  by 
jury,  where  the  first  trial  had  been 
decided  by  the  Judge  alone.  The 
Judge,  however,  made  an  order  for  a 
new  trial  by  jury,  on  payment  of 
costs ;  and  a  new  trial  was  accordingly 
had,  and  a  verdict  returned  for  the 
defendant:  Held,  that  the  plaintiff, 
by  accepting    the    costs   under  the 
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Judge's  order*  had  waived  his  right  to 
object  to  the  second  trial. 

Quare,  if  the  Judge  of  the  County 
Court,  under  these  circumstances*  had 
any  power  to  make  such  an  order? 
Sparrow  v.  Reed,  638 

5.  On  the  2drd  of  December,  1846, 
a  plaint  was  heard  and  determined  in 
a  County  Court,  in  the  absence  of  the 
defendant,  it  being  proved  to  the 
satis&ction  of  the  Judge  of  the  Court 
that  the  original  summons  had  been 
duly  senred  on  the  defendant  as  re- 
quired by  the  11th  rule,  made  by  the 
Judges  of  the  superior  Courts,  under 
the  78th  section  of  the  County  Courts' 
Act.  On  the  13th  of  January,  1847, 
the  defendant  moved  for  a  new  trial, 
on  the  ground  that  the  requisitions  of 
the  11th  rule  as  to  service  had  not 
been  complied  with.  Witnesses  were 
heard  on  both  sides,  and  the  Judge 
decided  that  he  was  satisfied  that  the 
rule  had  not  been  complied  with,  but 
that  he  was  of  opinion,  under  the  cir- 
cumstances, that  the  objection  had 
been  waived ;  but  offered  to  grant  a 
new  trial  on  an  affidavit  of  merits : 
Heldf  no  ground  for  a  writ  of  prohi- 
bition to  issue. 

Semble,  that  a  compliance  with  the 
terms  of  the  1 1  th  rule,  which  requires 
that  it  shall  be  proved,  to  the  satisfac- 
tion of  the  Judge,  that  the  service  of 
the  summons  had  come  to  the  know- 
ledge of  the  defendant  ten  clear  days 
before  the  return  day  of  the  summons,  is 
not  a  condition  precedent  necessary  to 
give  jurisdiction.  Zohrab  v.  Smith,635 

6.  The  County  Courts'  Act,  9  &  1 0 
Vict.  c.  95,  does  not  take  away  the 
privilege  of  an  attorney  plaintiff,  and 
subject  him  to  the  risk  of  costs,  if  he 
sue  in  a  superior  Court,  for  a  cause  of 
action  for  which  he  might  have  sued 
in  the  County  Court.  Lewis  v. 
Hance,  641 

7.  The  privilege  of  an  attorney 
defendant  to  be  sued  in  the  superior 
Court  of  which  he  is  an  attorney,  is  taken 
away  by  the  London  County  Court 
Act,  (10  &  11  Vict.  c.  Ixxi.  s.  49). 


The  plaintiff,  in  an  action  of  as- 
sumpsit against  the  defendant,  an 
attorney,  recovered  a  verdict  before 
the  sheriff,  on  a  writ  of  trial,  for  less 
than  20^  Heldy  on  motion  to  enter 
a  suggestion  to  deprive  the  plaintiff  of 
costs  under  the  above  act,  that  the 
1 1 3th  section,  depriving  the  plaintiff 
of  costs  in  such  cases,  applied ;  al- 
though the  sheriff  had  no  power  to 
certify :  the  proper  course  for  the 
plaintiff  to  have  adopted  being,  to 
have  inserted  in  the  order  for  the 
writ  of  trial  that  the  sheriff  should 
have  power  to  certify.  Jeffreys  v. 
Beart,  646 

8.  Under  the  9  &  10  Vict.  c.  95, 
s.  58,  the  Judge  of  a  County  Court, 
upon  objection  made  that  **  the  title 
to  land,"  &c.  is  in  question,  has 
authority  to  ascertain  whether  it  really 
is  so  or  not. 

Where  upon  a  plaint  for  use  and 
occupation  in  the  County  Court,  the 
defendant  objected,  under  the  58th 
section  of  the  County  Courts'  Act, 
9  &  10  Vict.  c.  95,  that  the  title  to 
land,  &c.,  came  in  question :  Heid^ 
that  the  jurisdiction  of  the  County 
Court  was  not  ousted  by  the  mere 
oath  of  the  defendant,  but  that  the 
Judge  was  bound  to  inquire  into  so 
much  of  the  case  as  was  necessary  to 
satisfy  him  that  title  was  really  in 
question.  It  is  otherwise  where  title 
is  raised  on  the  pleadings. 

In  any  case,  if  the  Judge  is  wrong, 
and  assumes  jurisdiction  where  the 
title  really  is  in  question,  the  defend- 
ant, upon  making  that  appear  to  the 
superior  Court,  would  be  entitled  to  a 
prohibition.     Lillcy  v.  Harvey^    648 

9.  An  application  for  a  plaint  was 
correctly  made,  and  the  plaint  itself 
was  correctly  entered  in  the  County 
Court  against  the  defendant,  as  exe- 
cutor of  •«  F.  W.  Taylor,"  but  the 
summons  described  him  as  executor 
of  "  W.  Thompson."  At  the  hearing, 
the  Judge  of  the  County  Court,  upon 
its  being  represented  to  him  that  the 
Statute  of  Limitations  would  inter- 
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vene  to  bar  the  plain tiflPs'  claim,  di- 
rected a  fresh  summons  to  issue, 
bearing  the  same  date  and  number  as 
the  first :  Held,  on  motion  to  this 
Court  for  a  prohibition,  that  this 
Court  would  not  interfere  with  the 
course  taken  by  the  Judge  of  the 
County  Court.  Foster  and  /Another  v. 
TempUf  655 

10.  Plaint  in  the  County  Court  for 
20i.  for  rent.  Defendant  appeared 
and  pleaded  pendency  of  another 
action  in  the  Court  of  Exchequer 
upon  a  promissory  note,  the  con- 
sideration for  giving  which  was  the 
rent :  Held,  that  as  they  were  not  for 
the  same  cause  of  action,  eo  nomine, 
the  jurisdiction  of  the  County  Court 
was  not  ousted. 

The  Judge  gave  judgment  for  the 
plaintiff  on  the  15th  of  February, 
1848,  ordering  payment  to  be  made 
within  a  week  after  the  decision  of 
the  cause  in  the  superior  Court.  The 
plaintiff  afterwards  came  before  him, 
in  the  absence  of  the  defendant,  and 
shewed  that  the  action  in  the  superior 
Court  had  been  discontinued ;  where- 
upon the  Judge  granted  a  summons 
under  the  98th  section,  calling  upon 
the  defendant  to  shew  cause  why  he 
should  not  pay  the  amount;  "the 
particulars  of  debt  or  claim"  being, 
"  Judgment  of  this  Court,  15th  of 
February,  1848,  for  20^  debt,  and 
21.  10«.  Sd,  costs.  The  defendant 
appeared,  and  the  Judge  rescinded  his 
former  order,  and  made  an  order  for 
payment  by  instalments.  The  de- 
fendant was  served  with  a  copy  of  the 
judgment,  drawn  up  upon  this  order, 
in  the  Form  No.  24  in  the  Schedule 
of  Forms  framed  by  the  Judges ;  in 
which  it  was  ordered,  "  that  the  said 
plaintiff  do  recover  against  the  said 
defendant  the  sum  of  22/.  7^.  4(i.  for 
debt,  and  1/.  10«.  2d.  for  costs :" 
Hektt  on  motion  for  a  prohibition, 
that  the  latter  summons  was  not  in 
the  nature  of  a  fresh  plaint ;  that  the 
Judge  had  jurisdiction  to  make  the 
latter  order,  although  for  more  than 


20/. ;  and  that  the  insertion  of  the 
word  *'  debt"  in  the  judgment  as 
drawn  up,  did  not  shew  an  excess  of 
jurisdiction.     Byrne  v.  Knipe,      659 

11.  The  122nd  section  of  the 
County  CourU'  Act  (9  &  10  Vict, 
c.  95)  contemplates  those  cases  only, 
in  which  the  ordinary  relation  of  land- 
lord and  tenant  exists. 

Therefore,  where  the  party  suing 
under  that  section  claimed  as  mort- 
gagee of  the  premises,  and  there  was 
no  sufficient  evidence  that  the  defend- 
ant, who  was  tenant  of  the  mortgagory 
had  consented  to  hold  under  the 
mortgagee,  or  was  even  aware  of  the 
existence  of  a  mortgage ;  this  Court 
granted  a  prohibition  to  the  County 
Court,  after  judgment  given  and  pos- 
session delivered. 

A  total  want  of  jurisdiction  cannot 
be  cured  by  the  assent  of  the  parties. 

The  judgment  of  the  County  Court 
was  delivered  on  the  27th  May.  On 
the  1st  of  June,  affidavits  in  support 
of  a  rule  nisi  for  a  prohibition  were 
sworn,  and  the  rule  obtained  on  the 
6th.  Heldf  that  the  defendant  came 
within  a  reasonable  time,  although 
the  rule  was  not  served  on  the  bailiff 
till  the  7th,  and  he  had  previously 
delivered  possession  to  the  plaintiff 
on  the  6th.     Jones  v.  Owen,         669 

12.  The  Judge  of  a  County  Court 
has  no  jurisdiction,  under  the  122nd 
section  of  the  County  Courts*  Act,  to 
issue  a  warrant  to  the  bailiff  of  the 
Court,  to  give  possession  of  premises 
not  situated  within  his  district ;  and 
a  writ  of  prohibition  will  lie. 

Quaere,  if  the  mere  issuing  the 
summons  in  such  a  case  is  a  ground 
for  a  prohibition  ?     Ellis  v.  Peaehey, 

675 

IS.  On  rule  for  a  mandamus  to  the 
Judge  of  a  County  Court  to  hear  a 
plaint  brought  by  a  member  of  a 
building  society  within  the  6  &  7 
Wm.  4,  c.  32,  against  an  officer  of 
that  society,  the  25th  rule  of  the 
society  directing  a  reference  of  all 
disputes  to  two  justices  of  the  peace. 
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pnrsaant  to  the  statute  10  Geo.  4, 
c.  56,  8.  27«  which  is  incorporated  in 
the  first  mentioned  statute :  Heldf 
that  the  right  to  bring  an  action  was 
taken  away;  and  that  the  9  &  10 
Vict.  c.  05,  s.  58,  did  not  operate  to 
revive  a  power  of  bringing  actions  in 
the  County  Courts,  which  had  been 
taken  away  from  all  Courts  generally. 
Ex  parte  Payne ^  679 

14.  The  6Srd  section  of  the  9  &  1 0 
Vict,  c  95,  provides  *'  that  it  shall 
not  be  lawful  for  any  plaintiff  to 
divide  any  cause  of  action  for  the 
purpose  of  bringing  two  or  more  suits 
in  any  of  the  said  CourU." 

Held^  that  the  term  *'  cause  of 
action"  was  not  limited  to  one 
separate  cause  of  action,  but  that  it 
meant  oatue  of  one  action^  which 
might  include  many  separate  con- 
tracts, and  that  it  applied  to  a 
tradesman's  bill,  in  which  each  item 
IS  connected  with  the  former  one, 
inasmuch  as  the  dealing  is  intended 
to  be  continuous;  and  each  item 
when  incurred  is,  if  not  paid,  united 
with  the  former  ones,  and  forms  one 
entire  demand  with  them. 

Qucere,  however,  whether  the  63rd 
section  applies  to  all  debts  wbich  can 
be  recovered  in  one  count,  under 
whatever  circumstances  incurred  ? 

Where  the  alleged  cause  of  action 
arose  upon  certain  tickets  which  had 
been  given  by  certain  persons,  al- 
leged by  the  plaintiff  to  be  the  agents 
of  the  defendant,  to  certain  workmen, 
who,  upon  presenting  them  to  the 
plaintiff,  had  been  supplied  by  him 
witli  goods ;  and  the  plaintiff  had 
then  brought  228  plaints  against  the 
defendant  in  respect  of  such  supply, 
in  the  County  Court  for  sums  amount- 
ing in  all  to  303/.  195.,  this  Court 
granted  a  prohibition  ;  although  only 
one  sum  amounted  to  more  than 
5/.,  and  most  of  them  were  under 
208, 

Qucere,  whether  the  Court  would 
have  granted  the  prohibition,  if  the 
several  plaints,  had  not  in  all  exceeded 


the  amount  of  201.  f      Grimbly  v. 
Aykroyd^  701 

15.  An  action  having  been  brought 
against  the  defendant  in  the  County 
Court,  he  received  no  notice  of  the 
proceedings,  the  summons  having 
been  served  by  a  mistake  at  a  wrong 
place.  Judgment  was  given  against 
him  in  his  absence,  proof  having  been 
given  of  the  service  of  the  summons 
to  the  Judge's  satisfaction.  The  de- 
fendant made  an  application  to  the 
County  Court  under  the  9  &  10  Vict 
c.  95,  s.  80,  to  set  aside  the  judgment 
and  execution.  The  Judge  made  an 
order,  but  upon  terms  to  which  the 
defendant  would  not  consent.  The 
defendant  then  paid  the  amount 
under  protest,  and  applied  to  this 
Court  for  a  prohibition :  Held^  that 
the  Judge  having  heard  the  evidence 
of  service,  and  decided  upon  it,  had 
jurisdiction  in  the  matter ;  and  that, 
therefore,  no  prohibition  conld  be 
granted.     RMnson  v.  Lenagkan^  713 

16.  The  privilege  of  an  attorney 
plaintiff  to  sue  in  the  superior  Court 
of  which  he  is  an  attorney,  is  not 
affected  by  the  County  Courts'  Act, 
9  &  10  Vict,  c  95. 

He  is,  therefore,  entitled  to  costs, 
notwithstanding  section  129,  although 
he  recovers  less  than  20/.  in  an 
action  in  the  superior  Court.  Jomet 
V.  Brown,  716 

17.  A  claim  to  a  right  of  fishing 
by  the  inhabitants  of  a  town  is  not  a 
question  of  title  to  an  incorporeal 
hereditament  within  the  proviso  of 
sect.  58  of  the  9  &  10  Vict.  c.  95, 
(The  County  Courts'  Act);  and, 
therefore,  the  Court  refused  a  prohi- 
bition to  a  County  Court  forbidding 
execution  to  issue  on  a  judgment  of 
that  Court  in  such  a  case.  In  re 
Lloyd  and  Jones^  784 

1 8.  On  an  appb'cation  to  deprive  a 
plaintiff  of  his  costs  under  the  9  &  10 
Vict.  c.  95,  s.  129,  it  la  necessary 
that  the  affidavit  on  the  part  of  the 
defendant  should  shew  not  merely 
that  the  cause  of  action  arose  within 
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the  jurisdiction  of  the  County  Court, 
but  that  the  defendant  was  resident 
within  the  jurisdiction  at  the  time 
when  the  action  was  brought.  Mai* 
thew  V.  Broughallt  791 

19.  In  order  to  entitle  a  defendant 
to  deprive  a  plaintiff  of  his  costs 
under  the  9  &  10  Vict.  c.  95,  s.  129, 
it  is  requisite  that  the  affidavit  in  sup-> 
port  of  the  application  should  n^^- 
tive  that  the  cause  comes  within  any 
of  the  exceptions  contained  in  section 
128.    Meeian  Y.  NicholU,  799 

COURT  OF  REQUESTS. 

The  Isle  of  Wight  Court  of  Re* 
quests'  Act  (46  Geo.  3,  c.  Ixvi.  s.  40) 
enacts  that  "  if  any  action  "  "  for  any 
debt  recoverable  by  virtue  of  this  act 
in  the  said  Court  of  Requests,  shall  be 
commenced  in  any  other  Court,  the 
plaintifi"  "in  such  action,"  &c, 
"  shall  not,  by  reason  of  a  verdict  for 
him,*'  &c.,  "  or  otherwise,  have  or  be 
entitled  to  any  costs  whatsoever."  A 
writ  of  summons  was  sued  out  in  this 
Court  on  the  1st  December,  1846,  for 
a  debt  recoverable  in  the  Court  of 
Requests,  but  was  not  served  till  the 
28th  of  March,  and  judgment  by 
default  signed  on  the  20th  of  April 
following.  On  the  22nd  of  March, 
a  County  Court  was  substituted  for 
the  Court  of  Requests,  under  the 
9  &  10  Vict.  c.  95  :  Held,  on  modon 
to  enter  a  suggestion  to  deprive  the 
plaintiffs  of  costs,  under  the  Court  of 
Requests'  Act,  that  that  act  was  not 
repealed  by  the  9  &  10  Vict.  c.  95, 
s.  5,  80  far  as  related  to  the  depriving 
the  plaintiffs  of  costs. 

Held  also,  that  the  motion  was  not 
too  late,  although  judgment  by  de- 
fault had  been  signed  in  an  action  of 
debt,  and  execution  issued.  Warburg 
and  Others  v.  Read,  71 

COURT  ROLLS. 

On  application  for  a  mandamus  to 
inspect  the  Court  Rolls  of  a  manor, 
to  a  copyhold  in  which  the  applicant  | 


claims  to  be  entitled,  the  affidavit  in 
support  of  the  rule  should  either  state 
positively  that  the  applicant  is  the 
party  entitled  thereto,  or  should  set 
out  the  title  on  which  he  rests  his 
claim,  so  that  the  Court  may  judge  of 
its  reasonableness.     Ex  parte  Cooker 

413 

CROSS  ACTION. 
See  Plea,  16. 


CROWN. 

See  Plea,  2. 
Prisoner. 


DATE. 
See  Plea,  17. 

DECLARATION. 

1.  A  declaration  stated  that  the 
defendants  made  their  promissory 
note,  and  thereby  promised  to  pay 
H.  (since  deceased),  or  order,  800/.; 
that  H.  indorsed  the  note  without 
making  any  delivery  thereof;  and 
that  after  his  death  his  executrix 
transferred  the  note  to  the  plaintiffs, 
to  wit,  by  delivery  thereof  to  them : 
Heldt  on  general  demurrer,  that  the 
plaintiffs  had  no  title  to  sue  on  the 
note.  Bromage  and  Another  v.  Lloyd 
and  Another,  123 

2.  A  declaration  in  assumpsit  al- 
leged that  the  plaintiff  had  agreed, 
with  divers  other  persons,  to  endeavour 
to  establish  a  company  for  making  a 
railway,  the  capital  of  which  was  to 
be  divided  into  shares,  upon  which  a 
deposit  of  2/.  2s,  for  each  share  was 
to  be  paid  by  the  allottees ;  that 
the  plaintiffs  were  the  committee  of 
management  of  the  company,  and  that 
they,  at  the  request  of  the  defendant, 
allotted  to  him  certain  shares,  upon 
certain  terms  then  agreed  upon  by 
and  between  the  plaintiffs  and  the 
defendant,  to  wit,  that  a  deposit  upon 
each  of  such  shares  should  be  paid 
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by  him  to  the  aocoant  of  the  com- 
pany, to  one  of  certain  bankers  then 
appointed  in  that  behalf,  of  all  which 
premises  the  defendant  had  notice ; 
and  thereupon  in  consideration  of  the 
premiaet,  and  that  the  plaintiffity  at 
the  reqnett  of  the  defendant,  then 
promised  the  defendant  to  perform 
the  said  terms  on  their  part;  the 
defendant  then  promised  the  plaintiffs 
to  perform  the  said  terms  on  his  part. 
That  the  plaintiffs  were  always  ready 
and  willing  to  perform  the  said  terms 
on  their  part  Yet  the  defendant 
hath  not  paid  to  any  of  the  said 
bankers  the  said  deposit,  or  any  part 
thereof 

Heldf  that  the  declaration  was  not 
bad»  for  omitting  to  shew  that  the 
provisions  of  the  7  &  8  VicL  c.  110, 
with  reference  to  joint  stock  com- 
panies, had  been  complied  with,  or 
that  the  company  had  been  formed 
before  the  passing  of  that  act. 

Held  also,  that  the  declaration  dis- 
closed a  safiicient  contract  between 
the  plaintiffs  and  the  defendant,  npon 
which  the  plaintiffs  might  sue  without 
joining  all  the  company;  and  that 
there  was  a  sufficient  consideration 
moving  from  the  plaintiffs  to  the 
defendant  to  support  such  a  promise. 

Held  also,  that  the  declaration  set 
out  the  terms  to  he  performed  by  the 
plaintiffs  with  sufficient  certainty. 

Held  also,  that  it  was  not  neces- 
sary to  state  that  the  company  was 
continuing  at  the  time  of  the  allot- 
ment made,  or  to  allege  specifically 
that  the  defendant  had  accepted  the 
allotment  Sir  James  Duke,  Knt., 
and  Others  v.  Forbes,  198 

3.  The  declaration  in  an  action  on 
the  case  alleged,  that  the  plaintiff 
being  indebted  to  L.  in  36/.,  he,  by 
the  defendant  as  his  attorney,  sued 
the  plaintiff;  and  that  afler  decla- 
ration, the  plaintiff  petitioned  the 
Court  of  Bankruptcy,  under  7  &  8 
Vict.  c.  96,  and  obtained  a  protection 
from  process,  of  which  the  defendant 
had  notice.     Yet  the  defendant,  well 


knowing  the  premises,  bat  wilfully 
and  maliciously  intending,  &c,  pro- 
cured judgment  to  be  signed  against 
the  plaint^  and  sued  out  a  ca.  sa., 
under  which  the  sheriff  arrested  the 
plaintiff:  Held,  that  the  declaration 
was  not  sufficient  and  that  it  ought 
to  have  alleged  that  the  arrest  was 
without  reasonable  or  probable  cause. 
Roret  Y.  Lewis,  371 

4.  The  declaration  alleged  that  the 
defendants  were  a  joint  stock  com- 
pany, having  obtained  a  certificate  of 
complete  registration ;  that  P.  and  L. 
then  being  two  of  the  directors  of  the 
company,  made  their  promissory  note, 
and  thereby  promised,  on  behalf  of 
the  company,  to  pay  the  pliuntiff  or 
order  821.  4s.  9d,,  the  balance  of  ac- 
count due  to  him  from  the  company 
three  months  after  date,  which  note 
was  signed  by  the  said  P.  and  L., 
and  made  by  them  and  in  their  names, 
and  on  behalf  of  the  said  company, 
and  countersigned  by  the  secretary 
of  the  company;  and  thereupon  the 
defendante,  in  consideration  of  the 
premises,  promised  the  plaintiff  to 
pay  him  the  said  note:  Held,  that 
the  declaration  was  insufi&cient  and 
did  not  shew  any  authority  in  P.  and 
L.  to  bind  the  company.  Thmnpson 
V.  Universal  Salvage  Company,     380 

DE  INJURIA. 

See  Plea,  4. 

De  injuria  is  a  good  replication 
to  a  plea  under  the  Tippling  Act, 
24  Geo.  2,  c.  40,  s.  12.  Lansdale  v. 
Clarke  atid  Another,  95 

DEMURRAGE. 
See  Variancs,  2. 

DEMURRER  (FRIVOLOUS). 

The  Court  refused  to  set  aside  as 
frivolous  a  demurrer  to  a  declaration, 
on  the  ground  that  the  defendant 
was  described  by  the  initial  of  his 
Christian  name.    Nash  v.  ColUer,  341 


EJECTMENT. 


ERROR. 
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DEPONENT. 

See  Affidavit,  1. 

DISTRESS. 
See  Seteral  Counts,  4. 

DISTRINGAS. 

The  defendant  was  a  lunatic,  and 
was  confined  in  a  lunatic  asylum ; 
and  the  party  going  there  to  senre 
him  with  a  writ  of  summons  was 
told,  on  several  occasions,  by  the 
proprietor  of  the  asylum,  and  by  his 
wife  and  daughter,  that  it  was  against 
the  rules  of  the  establishment  that  the 
lunatic  could  be  seen.  The  proper 
number  of  calls  were  made ;  and,  on 
the  last  occasion,  a  copy  of  the  writ 
left  with  the  daughter  of  the  pro- 
prietor.  The  Court  granted  a  dis- 
tringas to  compel  an  appearance, 
directing  the  writ  to  be  served  on 
the  wife  of  the  lunatic,  or  at  his  last 
place  of  residence,  as  well  as  at  the 
asylum.  Mutter  and  Another  v. 
Foulkes,  557 

DUPLICITY. 

See  Plea,  4,  9,  18. 
Replication,  2,  4. 

EJECTMENT. 

See  Consent  Rule. 

1.  A  declaration  in  ejectment  con- 
tained two  demises  in  two  counts,  in 
each,  one  "pasture  gate,"  and  one 
"  cattle  gate,  were  sought  to  be  re- 
covered. The  cause  having  been 
referred,  the  arbitrator  awarded  that 
the  lessor  of  the  plaintiff  was  entitled 
to  recover  •*  three  certain  pasture 
gates/'  The  lessor  of  the  plaintiff 
entered  up  the  verdict  for  *'  three 
certain  pasture  gates,  sometimes 
known  as  pasture  gates,  sometimes 
as  cattle  gates.'*  Held^  that  it  was 
not  competent  to  the  lessor  of  the 
plaintiff  to  make  such  an  alteration ; 
although  it  was  sworn,  on  the  part  of 
the  lessor,  that  the  names  "  pasture 
gate,*'  and  "cattle  gate,"  were  indiscri- 


minately used  for  the  same  thing.  Doe 
d.  Haxhy  v.  Preston  and  Another,    7 

2.  In  an  ejectment  under  the 
4  Geo.  2,  c.  28,  where  the  premises 
are  kept  locked,  and  access  refused 
by  the  parties  in  possession,  so  that 
it  cannot  be  ascertained  whether  there 
is  a  sufficient  distress  thereon  or  not ; 
the  affidavit  stating  those  facts  is 
sufficiently  positive,  if  it  state  a  belief 
only,  that  Uiere  is  no  sufficient  dis- 
tress on  the  premises,  the  dem. 
Cox  V.  Roe,  272 

3.  To  a  rule  calling  on  the  tenant 
in  possession  to  shew  cause  why  ser- 
▼ice  of  a  declaration  and  notice  in 
ejectment  on  his  daughter,  on  the 
premises,  should  not  be  deemed  good 
service,  it  is  no  answer  that  the  notice 
was  not  read  over  or  explained  to  the 
party  served,  and  that  the  service 
took  place  at  ten  o'clock  of  the  night 
preceding  the  first  day  of  Term ; 
unless  it  is  sworn  that  the  tenant  was 
not  acquainted  with  the  nature  and 
meaning  of  the  proceedings  before  the 
first  day  of  Term.  Doe  dem.  Ken* 
rich  and  Others  v.  Roe,  578 

ENLARGED  RULE. 
See  Rule  Enlarged. 

ENTRY  OF  ORDER. 
See  Insolvent,  2. 

ERROR. 

See  Execution. 

Habeas  Corpus. 
Outlawry. 

1.  On  writ  of  error  on  a  judgment 
in  an  inferior  Court,  where  the  exe- 
cution has  been  levied  before  the 
allowance  of  the  writ,  but  not  paid 
over  till  after,  this  Court  has  no 
power  to  order  the  sum  levied  to  be 
paid  into  Court,  to  abide  the  result  of 
the  writ  of  error.  Spencer  and  Ano^ 
ther  y.  Haggiadur^  66 

2.  A  writ  of  error  was  directed  to 
M.  T.  B.  Esq.,  *' Recorder  of  the 
Court  of  record  of  and  for  the  borough 
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of  K."  The  return  was  made  by 
M.  T.  B.,  Esq..  "  Judge  of  the  Coort 
of  record  of  the  borough  of  K."  It 
appeared  that  the  Court  of  record  of 
the  borough  of  K.  was  an  ancient 
Court  of  record,  and  that  the  Recorder 
acted  as  Judge,  under  the  5  &  6 
Wm.  4,  c  76,  s.  118.  On  motion  to 
quash  the  writ  of  error  for  irregularity, 
Uie  Court  allowed  the  plaintiffs  to 
amend  the  writ  of  error  by  inserting 
the  word  '<  Judge "  instead  of  "  Re- 
corder." Spencer  and  Another  v. 
Haggiadurf  68 

3.  Where  the  declaration  contained 
two  counts,  one  of  which  was  bad; 
and  the  verdict  in  the  Court  below 
was  taken  generally  for  the  plaintiffs : 
Heldf  that  this  Court  had  no  power, 
after  error  brought,  to  amend  the 
verdict,  by  confining  it  to  the  suffi- 
cient count.  Ibid 

4.  An  affidavit,  in  support  of  a 
motion  under  the  9  &  10  Vict.  c.  68, 
8.  5,  to  quash  a  writ  of  error  for  wilful 
delay,  stated,  that  since  the  issuing 
and  filing  of  the  writ  of  error,  **  no 
process,  or  other  proceeding,  has  been 
had,  or  taken,  by  or  on  behalf  of  the 
said  defendants,  to  prosecute  the 
same  :*'  Held  sufficient,  without  sta- 
ting that  the  defendants  had  not 
assigned  errors,  or  that  the  defend- 
ants had  been  ruled  to  assign  errors." 
Regina  v.  Henry  Broome  and  John 
Broome,  607 

5.  It  is  not  necessary,  in  order  to 
proceed  under  the  8  &  9  Vict.  c.  68, 
s.  5,  to  quash  a  writ  of  error  for 
delay,  that  the  defendants  should 
have  been  previously  ruled  to  assign 
errors.  Ibid 

EXECUTION. 

See  Declaration,  3. 
Scire  Facias,  4. 

The  Court  reused  to  permit  exe- 
cution to  issue  notwithstanding  a  writ 
of  error,  the  notice  of  allowance  stating 
the  ground  of  error  to  be  that  the 
defendant  had  set  forth  the  award  of 
for  costs  of  a  nonsuit,  since 


the  7  &  8  Vict  c.  96,  s.  57,  which 
prohibits  a  person  from  being  taken 
in  execution  where  the  sum  recovered 
does  not  exceed  201.  Newton  v. 
Lord  Conyngham,  762 

EXECUTION,  (CHARGING  IN). 
See  Chaeoino  in  Execution. 

EXECUTOR. 

See  Amendment,  3. 
Declaration,  1. 
Replication,  3. 
Scire  Facias,  1. 

EXTENT. 
See  Prisoner. 

FISHERY. 
See  County  Court,  !?• 

FOREST. 
See  FhZAt  2. 

FRAUDULENT  PREFERENCE. 

See  Warrant  of  Attorney,  3. 

FRIVOLOUS  DEMURRER. 
See  Demurrer  (Fritolous). 

GENERAL  ISSUE. 
See  Plea,  3,  6. 

GROWING  CROPS. 
See  Plea,  4. 

GUARDIAN  AND  WARD. 

A.  was  left  a  widow  in  India  with 
two  children.  B.,  the  mother  of  her 
deceased  husband,  offered  to  take 
charge  of  the  children  if  they  were 
sent  home  to  her  to  England.  One 
of  them  accordingly  was  sent  home  to 
the  grandmother,  and  resided  with  her 
till  the  time  of  her  death  in  1843. 
She  lefl  her  property  to  trustees  in 
trust  for  the   children.      Since  her 
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death,  the  child  had  been  put  to 
school  by  the  trustees,  and  was  under 
their  chai^  and  control ;  with  whose 
arrangements  the  mother  had  at  vari* 
ous  times  expressed  her  satisfaction, 
and  her  sense  of  the  kindness  shewn 
to  the  child.  In  the  early  part  of 
1847,  the  mother,  who  had  married 
again,  and  her  second  husband,  exe- 
cuted a  joint  and  several  letter  of 
attorney  to  C.  to  demand  and  receive 
the  custody  of  the  child  on  her  behalf. 
C,  after  demand  and  refusal,  brought 
a  writ  of  habeas  corpus.  The  Court 
refused,  under  the  above  circum- 
stances, afler  the  acquiescence  by  the 
mother  in  the  custody  of  the  trustees, 
and  no  cause  of  complaint  being  as- 
signed for  the  change,  to  remove  the 
child  from  their  custody ;  or  to  ex- 
amine the  child  with  a  view  of  ascer- 
taining whether  he  were  capable  of 
exercising  a  sound  discretion,  and  if 
so,  of  declaring  him  at  liberty  to  go 
with  whomsoever  he  wished. 

Qu4Br€^  whether  a  parent  residing 
abroad  can  appoint  an  attorney  to 
claim  and  receive,  under  a  writ  of 
habeas  corpus,  the  custody  of  an  infant 
child  ? 

And  qucerct  if  a  widow,  having 
married  again,  can  execute  such  a 
letter  of  attorney  ?   In  re  Preston^  233 

HABEAS  CORPUS. 

See  Chargino  in  Execution. 

The  Court  refused  to  grant  a  habeas 
corpus  in  order  to  discharge  a  defend- 
ant who  was  detained  in  custody  on  a 
warrant  of  a  Judge  belonging  to  a 
Court  of  competent  jurisdiction,  which 
set  out  an  adjudication,  on  which,  if 
erroneous,  a  writ  of  error  might  be 
brought     Ex  parte  Dunn,  345 

HIGHWAY. 

The  appointment  of  a  surveyor  of 
the  highways  by  justices  at  a  special 
sessions,  upon  neglect  or  refusal  on 
the  part  of  the  parish  to  nominate  and 
elect  a  surveyor,  under  the  5  &  6 

VOL.  V. 


Wm.  4,  c.  50,  s.  11,  is  invalid,  if 
made  at  the  same  sessions  at  which 
the  neglect  or  refusal  appears. 

The  5  &  6  Wm.  4,  c.  50,  s.  6, 
which  enacts  that  the  inhabitants  of  a 
parish  maintaining  its  own  highways, 
shall  proceed  to  the  election  of  sur- 
veyors of  the  highways  "  at  their  first 
meeting  in  vestry  for  the  nomina- 
tion of  overseers  of  the  poor  in  every 
year,"  requires  the  vestry  to  be  one 
of  which  due  notice  has  been  given  in 
pursuance  of  the  58  Geo.  3,  c.  69, 
s.  1. 

Where  it  appears  that  two  rates  for 
the  repair  of  the  highways  are  co- 
existent, the  Court  will  not  presume 
that  they  are  made  for  the  same 
period  of  time,  and,  therefore,  invalid. 
Regina  v.  Best  and  Others,  Esquires^ 
Justices  of  Surrey,  40 

HIGHWAY  ACT. 

The  words  in  the  General  I{jghway 
Act,  5  &  6  Wm.  4,  c.  50,  s.  85, 
''quarter  sessions"  *'bolden  for  the 
limit  within  which  the  said  highway" 
**  shall  lie ;"  mean  the  quarter  ses- 
sions held  for  the  **  county,  riding, 
division,  shire,"  &c.,  in  which  the 
highway  is  situate;  and  not  a  mere 
adjournment  thereof,  held  within  a 
particular  division. 

Therefore,  where  the  quarter  ses- 
sions for  the  county  were  held  within 
one  division,  and  afterwards  by  ad- 
journment within  three  other  divisions, 
and  on  an  appeal  under  the  88th  sec- 
tion of  the  General  Highway  Act,  the 
notice  of  appeal  was  given  ten  clear 
days  only  before  the  adjourned  ses- 
sions at  which  the  appeal  was  to  be 
tried,  and  within  which  the  highway 
was  situate,  and  not  ten  clear  days 
before  the  first  holding  of  the  sessions ; 
and  the  sessions  declined  to  hear  the 
appeal,  on  the  ground  that  the  notice 
had  not  been  given  in  time ;  this 
Court  refused  to  grant  a  mandamus 
compelling  them  to  enter  continuances 
and  hear  the  appeal.  Regina  v.  The 
Justices  of  SuffiM,  558 
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INSOLVENT. 


JOINT  STOCK  COMPANY. 


INCORPOREAL  HERE- 
DITAMENTS. 

Sec  County  Coukt,  17- 
Plea,  2. 
Replication,  1. 

INDIA. 
See  Affidatit,  2. 

INFANT. 

See  GuAEDiAN  and  Ward. 
Plea,  9. 

INSPECTION  OF  DOCUMENTS. 

In  an  action  by  the  allottee  of 
railway  shares  against  a  managing 
director  for  the  recovery  of  his  deposit, 
the  Coort  made  absolute  a  rule  for 
the  plaintiff  or  his  attorney  to  have 
liberty  to  inspect  and  take  copies  of 
the  subscribers'  agreement  and  par- 
liamentary contract ;  upon  an  aflSdavit 
stating  that  the  agreement  and  the 
contract  had  been  signed  by  both  the 
plaintiff  and  the  defendant,  and  that 
they  were  in  the  hands  of  the  defendant 
or  his  attorneys,  and  that  the  plaintiff 
could  not  safely  frame  his  case  or  go 
to  trial  without  such  inspection  and 
copies  ;  notwithstanding  that  the  de- 
fendant's attorneys  claimed  a  lien  on 
such  deeds  for  their  charges  against 
the  company.     Ley  y.  Barlow,     375 

INSOLVENT. 

See  Abatement,  1. 
Plea,  7. 
Security  for  Costs,  1. 

1.  Under  the  1  &  2  Vict.  c.  110, 
s.  5*5,  a  vesting  order  is  '*an  order 
appointing  an  assignee*'  of  the  pri- 
soner, in  pursuance  of  the  act,  wiUiin 
the  meaning  of  that  section. 

The  provisional  assignee  of  an 
insolvent  prisoner,  in  whom  the  es- 
tate and  effects  of  such  prisoner  are 
vested  by  an  order  of  the  Insolvent 
Debtors'  Court,  under  the  1  &  2  Vict. 
c.  110,  8.  d7>  may  therefore  apply  for 


and  obtain  a  sequestration  of  the 
profits  of  the  prisoner's  benefice, 
under  section  55  of  that  statute. 
Smiih  y.  WethereU,  Clerk,  278 

2.  Where  upon  the  hearing  of  an 
insolvent  prisoner's  petition,  who  had 
obtained  an  interim  order  for  pro- 
tection from  arrest,  under  7  &  8  Vict, 
c.  96,  the  commissioner  under  section 
24,  refused  a  day  for  his  final  order, 
on  the  ground  of  fittud,  in  contracting 
a  debt ;  but  did  not  remand  him  to 
his  former  custody,  as  authorised  by 
that  section :  Held,  that,  the  time 
limited  for  his  protection  by  the  in- 
terim order  having  expired,  the  plain- 
tiff, one  of  his  detaining  creditors, 
might,  under  the  6th  section,  issue 
a  fresh  writ  of  ca.  sa.,  and  arrest  him 
under  it.  And  that  no  scire  fscias 
was  necessary  to  revive  the  judgment. 

QtMrre,  if  such  writ  should  recite 
the  circumstances  under  which  it 
issues. 

If  it  does  not,  it  is  an  irregularity 
merely,  and  may  be  waived  by  lapse 
of  time. 

Where  the  defendant  was  arrested 
on  the  28th  of  August,  and  the  ap- 
plication was  made  to  set  aside  the 
writ  on  the  6th  of  November,  without 
explanation  of  the  delay  upon  the 
defendant's  affidavits  ;  and  it  appeared 
upon  the  affidavits  in  opposition  to 
the  rule  that  two  similar  applications 
had  already  been  made  by  him  to  a 
Judge  at  Chambers,  and  refused ; 
Held  too  late.     Parker  v.  Bayley,  296 

INTRUSION. 
See  Plea,  2. 

ISSUES  SEVERAL. 

See  Costs. 

Costs  in  the  Cause. 

JOINT  STOCK  COMPANY. 

See  Declaration,  2,  4» 

The  senior  Master  of  the  Common 
Pleas  having  declined  to  register  a 


JUDGMENT,  &c. 

memorandum  to  charge  real  estate, 
(belonging  to  a  past  member  of  a 
joint  stock  banking  company,  against 
the  public  officer  of  which,  a  verdict 
had  been  obtained),  pursuant  to  1  &  2 
Vict  c.  110,  8.  19,  and  the  S  &  4 
Vict  c.  82,  8.  2  ;  the  Court  refused 
to  compel  him  to  receive  the  memo- 
randum.    Ex  parte  Ness,  339 

JUDGE  (JURISDICTION  OF). 
See  Mortgagor  and  Mortgagee. 

JUDGMENT. 
See  Allocatur. 

JUDGMENT  (AS  IN  CASE  OF  A 
NONSUIT). 

1.  Where  a  rule  for  judgment  as  in 
case  of  a  nonsuit  has  been  discharged 
upon  the  plaintiff's  giving  a  peremp- 
tory undertaking,  and  the  plaintiff 
never  draws  up  the  rule,  or  fulfils  his 
undertaking,  it  is  not  necessary  in 
this  Court,  in  order  to  entitle  the 
defendant  to  judgment  absolute  as  in 
case  of  a  nonsuit,  that  he  should  draw 
up  and  serve  the  rule  within  the  time 
limited  by  the  peremptory  under- 
taking.    Landeils  v.  Ballf  62 

2.  On  a  motion  for  judgment  as  in 
case  of  a  nonsuit,  the  affidavit  stated 
'*  that  no  notice  of  trial  had  been 
given  in  this  cause,*'  without  nega- 
tiving that  a  trial  had  in  point  of  fact 
been  had :  Held  sufficient  Wool" 
mer  v.  Collins^  306 

3.  Where  in  an  action  against  four 
persons,  issue  was  joined  as  to  two, 
but  the  third  died  after  declaration, 
and  before  plea,  and  the  fourth  died 
afler  plea  and  before  issue  joined  ; 
the  Court  heldi  that  judgment  as  in 
case  of  a  nonsuit  could  not  be  ob« 
tained  by  the  survivor,  without  enter* 
ing  a  suggestion  on  the  record  of 
the  death  of  the  deceased  defendants. 
Pinkus  V.  Sturch  and  Others^        515 

4.  Where  a  peremptory  undertaking 
to  proceed  to  trial  at  a  particular  rit- 


LANDS'  CLAUSES,  &c.   831 

tings  is  given,  and  the  cause  is  duly 
entered  ibr  those  sittings,  but  it  is 
made  a  remanet  by  the  Court,  that  is 
not  a  breach  of  the  plaintiff's  under- 
taking, and,  therefore,  the  defendant 
is  not  entitled  to  judgment  as  in  case 
of  a  nonsuit.     Rizzi  v.  FoUeith    808 

JURAT. 

See  Abatement,  3. 
Affidavit,  2. 

JURISDICTION. 
See  CouMTT  Court,  11,  15. 

JURISDICTION  OF  JUDGE. 
See  JuDOE  (Jurisdiction  of). 

LACHES. 
See  Insolvent,  2. 

LAND. 
See  County  Court,  8* 

LANDS'  CLAUSES  CONSOLI- 
DATION ACT. 

See  Waiver,  1. 

1.  On  a  submission  to  arbitration 
under  the  Lands*  Clauses  Consolida- 
tion Act,  8  &  9  Vict.  c.  18,  the  34th 
section  imposes  on  an  umpire  the 
duty  of  ascertaining  whether  the  right 
of  the  claimant  to  costs  under  that 
section  arises ;  and  if  it  does,  of  set* 
tling  their  amount  in  his  award ;  and 
he  cannot,  by  a  subsequent  certificate, 
entitle  the  claimant  to  obtain  payment 
of  them.  In  re  the  Arbitration  between 
The  London  and  North  Western  Rail- 
way  Company  and  James  B,  Quiekf 

685 

2.  Where  costs  are  settled  by  one 
of  the  Masters  of  the  Court  of  Queen's 
Bench,  under  the  52nd  section  of  the 
8  &  9  Vict.  c.  18,  (Lands'  Clauses 
Consolidation  Act)  the  Court  has  no 
power  to  order  a  review  of  the  taxa- 
tion ;  the  costs  being  refened  to  the 
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LUNATIC. 


MARRIED  WOMAN,  &c 


Master,  by  that  section  as  an  original 
arbitrator. 

QuiBrtt  whether  the  words  *'the 
snm  prerioosly  offered"  in  the  51st 
section,  refer  to  the  sum  which  the 
company  ^  ate  willing  to  give,"  and 
whidi,  by  the  S8th  section,  they  are 
bound  to  state,  in  the  notice  of  their 
intention  to  canse  a  jury  to  be  sum- 
moned? Rou  ▼.  Yorkf  NewcoMtU^ 
and  Berwick  RaUmay  Company ,  695 


LANDLORD  AND  TENANT. 
See  County  Court,  11. 

LIMITATIONS  (STATUTE  OF). 

See  Amendment,  2,  3. 
Plea,  19. 

LUNATIC. 
See  DisTBiNOAs. 

1.  An  appeal  against  an  order  for 
payment  of  maintenance  and  expenses 
of  a  lunatic  pauper  under  8  &  9  Vict, 
c.  126,  s.  62,  which  recites  an  order 
adjudicating  the  settlement  of  the 
pauper,  is  an  appeal  also  against  the 
settlement. 

The  8  &  9  Vict.  c.  126,  s.  62,  in- 
corporates so  much  of  the  4  &  5 
Wm.  4,  c.  76, 8.  79,  as  is  applicable  to 
the  case  of  an  appeal  against  an  order 
adjudicating  the  settlement  of  a  lunatic 
pauper.  A  copy  of  the  examinations 
must  therefore  be  sent  to  the  parish  on 
whom  an  order  for  maintenance,  &c., 
of  a  lunatic  pauper,  reciting  an  adjudi- 
cation of  the  settlement,  is  made. 

SemblCf  that  in  the  case  of  a  lunatic 
pauper,  a  notice  of  chargeability  under 
4  &  5  Wm.  4,  c.  76,  s.  79,  need  not  be 
sent.  Regina  v.  Justices  of  Middle^ 
seXf  {Holy  Trinity,  London  v.  St. 
James,  Clerkenwell),  9 

2.  No  notice  of  an  application  for 
an  order,  adjudicating  the  settlement 
of  a  lunatic  pauper,  under  the  8  &  9 
Vict.  c.  126,  s.  58,  need  be  given  to 
the  parish,  on  whom  it  is  made. 

On  appeal  against  an  order  for 
payment  of  expenses  and  maintenance 


under  sect.  62,  the  settlement  of  the 
pauper  lunatic  may  be  contested.  Ex 
parte  The  Chmrehwardens  and  Over- 
eeere  of  the  Poor  of  the  Parish  of 
Monkleigh,  404 

MANDAMUS. 

See  Court  Rolls. 

1.  VHiere  a  party  unsuccessfully 
opposes  a  rule  for  a  mandamus  to  set 
right  the  sessions,  who  have  wrongly 
decided  a  matter  in  his  favour,  he  will 
in  general  be  made  to  pay  the  costs  of 
the  mandamus ;  unless,  perhaps,  the 
matter  is  wrongly  decided  by  the 
Court  itself,  uninfluenced  by  any  im- 
proper objection  on  his  part. 

On  an  application  for  a  rule  for  the 
payment  of  such  costs,  it  is  not  neces- 
sary that  a  demand  of  the  coats  from 
the  opposite  party  should  have  been 
previously  made.  Regina  v.  Justices 
of  Cheshire,  {Kermincham  v.  Lower 
fFUhington),  426 

2.  A  party,  who  succeeds  at  the 
sessions  upon  an  objection  which 
turns  out  to  be  ill  founded,  and  re- 
sists an  application  for  a  mandamus 
to  correct  the  error,  by  shewing  cause 
against  it,  is  within  the  general  rule 
for  the  payment  of  the  costs  by  the 
unsuccessful  party ;  subject  to  ex- 
ceptions which  the  Court  may  make 
in  particular  cases  in  the  exercise  of 
their  general  jurisdiction  over  the  costs. 
Regina  v.  The  Justices  of  Cumberland^ 
Regina  v.  The  Justices  of  Lancashire^ 

430 

MARRIED  WOMAN  (ACKNOW- 
LEDGMENT OF). 

See  Affidavit,  2. 

1.  The  Court  permitted  an  ac- 
knowledgment of  a  married  woman, 
made  in  India,  under  the  3  &  4  Wm.  4« 
c.  74,  to  be  received,  on  producing  a 
verified  certificate  of  a  superior  military 
officer,  that  the  person,  before  whom 
the  affidavit  of  acknowledgment  was 
made,  was  a  justice  of  the  peace ; 
there  being  no  notary  at  the  pUce  of 


MORTGAGOR,  &c. 


NOTICE  OF  TRIAL.     833 


acknowledgment.     In  the  matter  of 
Mary  Jane  Daley ^  333 

2.  The  Court  permitted  an  affidavit 
of  verification  of  an  acknowledgment 
by  a  married  woman  to  bar  her  dower 
before  commissioners,  to  be  received 
by  the  officer  of  the  Court ;  although 
written  on  paper  instead  of  parch- 
ment.    Ex  parte  Carr^  488 

3.  Although  a  British  consul  in  a 
foreign  country  has  not  power  per  se 
to  administer  oaths  of  verification  of 
the  proceedings  before  a  commissioner 
under  the  3  &  4  Wm.  4,  c.  74,  s.  83  ; 
yet  if  a  notary  public  in  the  foreign 
country  certify  that  by  the  laws  of 
that  country  the  British  consul  has 
power  to  administer  an  oath,  an  affi- 
davit of  verification  made  before  the 
consul  will  be  received.  Ex  parte 
Hutchinson  f  523 

MISNOMER. 

A  writ  described  a  defendant  as 
'*  the  Right  Honorable  Baron  Suf- 
field,"  his  true  description  being  *'  the 
Right  Honorable  Edward  Vernon 
Harbord,  Baron  Suffield ;  the  Court 
refused  to  set  aside  the  process  on 
that  ground. 

A  praecipe  being  obtained  for  an 
alias  writ,  a  pluries  was  by  mistake 
issued :  Held^  to  be  no  ground  for 
setting  aside  the  pluries.  Wells  v. 
Lord  Suffield,  177 

MONTH. 
See  Plea,  1. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  County  Court,  11. 

Under  the  7  Geo.  2,  c.  20,  which 
provides  that  '*  where  any  action  shall 
be  brought  on  any  bond  for  payment 
of  the  money  secured  by  such  mort- 
gage," &c.,  the  Court  may,  on  pay- 
ment of  the  principal  monies,  interest 
and  costs,  &c.,  compel  the  mortgagee 
to  reconvey  and  deliver  up  deeds. 


&o. ;  Held,  that  where  an  action  was 
brought  on  the  covenant  for  payment 
in  the  mortgage  deed,  the  case  was 
within  the  act.  and  an  order  might  be 
made  for  the  delivery  up  of  deeds, 
&c. ;  Held  also,  that  the  order  might 
be  made  by  a  Judge  at  Chambers. 
Smeeton  and  Another,  Executors,  v. 
ColUer,  184 

MOTHER. 
See  Guardian  and  Ward. 

MUTUAL  RELEASES. 
See  Arbitration,  2. 

NON  ASSUMPSIT. 
See  Plea,  20. 

NON-JOINDER. 
iS^ed  Abatement,  1. 

NON  OBSTANTE  VEREDICTO. 
See  Arbitration,  1,  2. 

NON  PROS. 

The  defendant  had  obtained  an 
order  for  particulars  of  plainUflTs  de- 
mand before  declaration,  with  a  stay 
of  proceedings  until  delivery.  After 
two  Terms  had  elapsed  without  such 
delivery,  he  obtained  an  order  to  re- 
scind his  former  order,  and  served  it, 
with  a  demand  of  declaration  within 
four  days.  No  declaration  having 
been  delivered  within  the  four  days, 
he  signed  judgment  of  non  pros. : 
Held,  that  the  judgment  was  regular. 
Johns  V.  Saunders,  49 

NOTICE  OF  TRIAL. 

The  form  of  a  notice  of  trial  is  im- 
material, if  it  be  delivered  in  time,  and 
clearly  and  unquestionably  informs 
the  defendant  that  the  plaintiff  intends 
to  proceed  to  trial  at  a  certain  speci- 
fied time. 

Therefore,  a  notice  of  trial  pur- 
porting to  be  a  continuance  only  of  a 


8S4    NUL  TIEL  RECORD. 


PARTICULARS. 


former  nodoe,  but  delivered  in  inffi- 
dent  time  to  be  of  availy  if  it  had  been 
an  original  notice,  was  beld  to  be  good 
as  an  origmal  notice. 

It  is  no  objection  to  a  notice  of 
trial  that  it  is  given  after  the  cause 
has  been  set  down  for  trial.  Ginger 
▼.  Fyerofi.  564 

NOTARY. 
See  Maeeibd  Woman,  (Ackkow- 

LIDOEMENT  Of). 

NOT  GUILTY. 
See  Plea,  14. 

NULLITY. 

See  CouMTT  Court,  1. 

1.  A  Judge  at  Chambers  having 
made  an  order  to  set  aside  a  verdict 
for  the  plaintiff  on  a  writ  of  trial,  on 
the  ground  of  an  insufficient  notice  of 
trial:  Held^  that  the  Judge's  order 
was  an  irregularity  only,  and  not  a 
nullity  \  and,  therefore,  might  be 
waived.     OrgtU  v.  BeU,  217 

2.  Where  an  incorrect  copy  of  a 
writ  of  summons  was  served  as  if 
tested  on  a  Sunday,  but  the  writ  itself 
was  regular :  Held^  that  the  defendant 
was  not  bound  to  treat  the  proceeding 
as  a  mere  nullity,  although  the  plain- 
tiff had  taken  no  subsequent  steps ; 
but  might  come  to  the  Court  to  set 
the  copy  and  service  aside.  Corrall 
V.  Foulkes,  590 

NUL  TIEL  RECORD. 

1.  It  is  necessary,  in  order  to  try 
the  issue  joined  on  a  plea  of  nul  tiel 
record,  that  the  issue  roll  should  be 
made  up  and  carried  in,  notwithstand- 
ing the  Reg.  Gen.,  H.  T.,  4  Wm.  4, 
pt.  II.  r.  15.     Jackson  v.  Oates^  231 

2.  In  a  declaration  on  a  replevin 
bond,  it  was  alleged  that  A.  H.  (the 
plaintiff  in  replevin)  levied  his  plaint 
in  the  County  Court  against  the  pre- 
sent plaintiff,  and  that  it  was  adjudged 


that  A.  H.  should  take  nothing  by  his 
plaint  The  defendant  pleaded  nul 
tiel  record.  Issne  was  joined  on  this 
plea,  and  the  plaintiff  produced  an 
entry  from  the  County  Court  book,  in 
which  the  entry  was  as  to  the  plaint 
*'  struck  out  for  want  of  jurisdiction, 
on  the  ground  of  a  disputed  title  hav- 
ing been  sworn  to :"  Held^  that  this 
entry  did  not  support  the  averment  in 
the  dedaration.     Tubhjf  v.  Stanhapcy 

781 

OFFICE. 
See  Quo  Wakeahto. 

OUTLAWRY. 

It  is  not  necessary,  in  proceeding 
by  writ  of  error  to  reverse  a  judgment 
of  outlawry  on  mesne  process,  that 
there  should  be  an  affidavit  that  the 
attorney,  suing  out  the  writ,  is  duly 
authorised  by  the  outlaw. 

Nor  is  it  necessary  that  an  appear- 
ance by  the  outlaw  should  be  entered 
previous  to  suing  out  the  writ 
Comewall  v.  Ives^  399 

OYER. 

The  rule  that  where  oyer  is  de- 
manded, the  defendant  has  the  same 
time  to  plead  after  it  is  granted,  as  he 
had  at  the  time  of  the  demand,  ap- 
plies in  respect  of  pleas  in  abatement 
as  well  as  of  pleas  in  bar.  Kerfooi^ 
Executor^  v.  Edwards,  748 

PASTURE  GATE. 
See  Ejectment,  1. 

PAYMENT. 
See  Bill  of  Exchange. 

PARLIAMENT  (PRIVILEGE 

OF). 

See  Privilege  of  Parliament. 

PARTICULARS. 
See  NoN  Pros. 
A  declaration   in    debt   contained 


PLEA. 
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counts  for  money  lent,  money  had  and 
received,  and  money  doe  on  an  ac- 
count stated,  in  each  of  which  the 
defendant  was  alleged  to  be  indebted 
to  the  plaintiff  in  6L  10^.  The  de- 
fendant pleaded  a  set-off  of  50/.  The 
pardcuUurs  of  demand  claimed  6/.  10«. 
for  money  lent.  At  the  trial,  the 
defendant  proved  a  set-off  for  6/.  10«. 
The  undersheriff  thereupon  directed 
the  jury  to  return  a  verdict  for  the 
defendant :  Held,  that  this  was  a  mis- 
direction on  the  part  of  the  under- 
sheriff,  and  a  rule  for  a  new  trial 
which  had  been  obtained,  was  made 
absolute.     Roche  ▼.  Champain,     121 

PAUPER. 

See  Appeal,  1,  2. 
Lunatic,  1,  2. 

A  plaintiff  suing  in  form4  pauperis 
may  execute  a  release  of  the  cause  of 
action  to  the  defendant,  without  the 
consent  or  knowledge  of  his  attorney  ; 
if  it  be  done  bond  fide  with  a  view  to 
settle  the  action,  and  not  from  any 
intention  to  deprive  the  attorney  of 
his  costs. 

The  Court  refused  to  set  aside  a 
plea  of  release  puis  darrein  continuance 
in  a  pauper  cause,  on  the  ground  that 
the  release  had  been  given  without  the 
knowledge  or  consent  of  the  plaintiff's 
attorney ;  where  it  appeared  to  have 
been  executed  in  pursuance  of  a  bond 
fide  arrangement  between  the  plaintiff 
and  the  defendant  to  settle  the  action, 
and  without  any  collusion  on  their 
part  to  deprive  the  attorney  of  his 
costs.     Jones  v.  Bonner  and  Nash, 

718 
PETTY  SESSIONS. 

See  Certiorari,  1. 

PLEA. 

See  Abatement,  2. 

Audita  Querela,  2. 
Bankrupt. 

1.  To  an  action  on  an  attorney's 
bill,  the  defendant  pleaded  that  the 


plaintiff  did  not  deliver  *'  one  month" 
before  bringing  the  action  a  signed 
bill  of  his  fees,  *' pursuant  to  the 
statute  in  such  case  made,"  "  contrary 
to  the  form  of  the  said  statute."  The 
6  &  7  Vict.  c.  73,  s.  379  requires  a 
bill  to  be  delivered  "  one  month" 
before  bringing  an  action,  and  by  the 
interpretation  clause,  "  month"  is  de- 
clared to  mean  '*  calendar  month." 
Held,  on  special  demurrer,  that  the 
word  '*  month"  in  the  plea  was  to  be 
taken  to  mean  "  lunar  month ;"  that 
the  words  **  pursuant  to  the  statute," 
&c.  would  not  enable  the  Court  to 
construe  it  as  a  '^ calendar"  month; 
and  that  as  the  act  required  a  delivery 
a  **  calendar  month"  before  the  action, 
the  plea  was  bad  as  tendering  an  in- 
conclusive and  immaterial  issue. 

QuiBr€i  if  the  plea  was  not  also  bad 
as  being  an  argumentative  averment 
that  the  plaintiff  did  not  deliver  one 
**  calendar"  month  before  bringing  the 
action,  a  signed  bill,  &c.  Parker  v. 
OiU,  21 

2.  An  information  by  the  Attorney 
General  stated  that  the  Queen  was 
seised  in  fee  of  a  certain  forest,  &c., 
and  that  she  and  all  her  ancestors, 
kings,  &c.,  continually  held  and  en- 
joyed the  said  forest,  and  the  game  of 
wild  beasts  and  fowls  of  forest,  chase, 
and  warren,  coming  and  arising  from 
the  said  forest,  and  all  rights,  &c., 
without  any  disturbance,  title,  or 
claim,  &c. :  that  the  defendant,  with- 
out any  lawful  warrant,  right,  or  title, 
erected  a  fence,  and  dug  a  ditch  in 
and  upon  the  soil  of  the  said  forest, 
to  wit,  in  and  around  one  hundred 
acres  of  land,  being  parcel  of  and 
within  the  said  forest,  and  encroached 
and  usurped  thereon,  and  separated 
the  same  from  the  residue  of  the  said 
forest ;  whereby  the  Queen  could  not 
have  and  enjoy  the  said  forest,  or  the 
said  game,  and  the  said  rights,  &c., 
in  as  full  and  ample  a  manner  as  she 
ought;  to  the  great  injury  and  dis- 
turbance of  the  Queen  in  the  said 
forest,  and  to  the  great  damage  and 
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destructioii  of  the  vert  and  Tenison  of 
and  in  the  said  forest,  &c.  Plea, 
'*  that  the  place  in  which,  &c.,  was 
not,  nor  was  any  part  thereof,  parcel 
of  or  within  the  supposed  forest,  modo 
et  formL" 

Held,  on  demarrer  to  the  plea,  that 
the  cause  of  action  was  ambiguously 
stated,  and  that  the  information  must 
be  considered  in  the  nature  of  an 
action  of  trespass  on  the  case  for  in- 
jury to  the  incorporeal  right  of  forest, 
by  interfering  with  the  game;  and 
that  therefore,  the  plea  was  good,  the 
defendant  not  being  bound  to  make 
title  to  the  land. 

Held  also,  that  such  a  plea  would 
be  bad,  if  pleaded  to  an  information 
of  intrusion  into  lands  of  the  crown. 
The  Attorney  General  v.  HaUett,   87 

3.  Assumpsit  for  the  use  and  occu- 
pation of  furnished  apartments.  Plea, 
that  before  the  defendant  held  the  said 
apartments  by  the  permission  of  the 
plaintiff,  he  held  the  same  as  tenant 
under  a  demise  from  A.  B. ;  that  while 
he  so  held  them,  A.  B.  assigned  all 
her  interest  therein  to  the  plaintiff; 
that  the  occupation  in  the  declaration 
mentioned  was  a  continuation  of  the 
tenancy  under  A.  B.,  and  that  the 
defendant  paid  A.  B.  the  money  in 
the  declaration  mentioned  without 
notice  of  the  assignment,  and  that 
defendant  never  expressly  promised 
to  pay  the  plaintiff  the  money  in  the 
declaration  mentioned :  Held  bad,  as 
amounting  to  the  general  issue.  Cook 
V.  May  Ian,  101 

4.  Covenant  for  payment  of  250/. 
and  interest  on  demand.  Plea,  that 
the  covenant  was  entered  into  in  pur- 
suance of  an  usurious  contrast,  by 
which  the  defendant  agreed  to  pay 
more  than  51.  per  cent,  by  way  of 
interest,  and  that  the  payment  was 
secured  by  a  deed  whereby  the  de- 
fendant bargained  and  sold  to  the 
plaintiff,  by  way  of  security,  certain 
personal  chattels,  and  also  the  crops 
of  grass  then  growing  on  certain  lands. 
Replication,   that    the    contract   was 


entered  into  after  the  passing  of  the 
2  &  3  Vict  c  37. 

Held^  that  the  plea  was  good,  and 
the  replication  bad ;  for  though  the 
terms  "growing  crops'*  might  mean 
crops  to  be  sowed  by  the  owner  of 
the  soil,  and  delivered  as  a  personal 
chattel;  yet  the  plea  prima  Cscie 
shewed  an  usurious  contract  within 
the  12  Anne,  stat.  2,  c.  16 ;  and  if 
the  plaintiff  relied  upon  the  2  &  3  Vict, 
c  37,  he  should  have  replied  that  the 
contract  was  entered  into  after  the 
passing'  of  that  act,  and  that  the  se- 
curity did  not  relate  to  land. 

The  defendant  also  pleaded  fraud, 
to  which  the  plaintiff  replied  de  in- 
juria.    Held^  a  good  replication. 

Another  plea  stated  that  the  de- 
fendant mortgaged  to  the  plaintiff 
certain  goods  and  chattels,  and  that 
the  plaintiff  sold  the  same,  and  re- 
ceived the  proceeds  of  the  sale,  and 
thereby  satisfied  himself  in  the  sum 
of  2502.  and  interest,  and  that  he 
accepted  the  proceeds  in  full  satis- 
faction of  250/.  and  interest.  Repli- 
cation, that  the  plaintiff  did  not  sell 
the  said  goods  and  chattels,  nor  re- 
ceive the  proceeds  of  such  sale,  nor 
pay  himself  the  sum  of  250/.  and 
interest,  nor  accept  the  said  proceeds 
in  satisfaction,  &c. :  Held,  that  the 
replication  was  not  double.  JVash- 
bourn  v.  Burrows,  105 

5.  To  an  action  by  indorsee  against 
maker  of  a  promissory  note,  the  de- 
fendant pleaded  that  the  note  was 
made  by  himself  and  £.,  his  partner ; 
and  that  whilst  the  plaintiff  was  the 
holder  of  the  note,  the  defendant  and 
£.  delivered  to  him  nineteen  signed 
bills  of  costs,  which  were  referred  to 
taxation  :  that  it  was  agreed  that  the 
balance  found  due  from  the  plaintiff 
to  the  defendant  and  £.,  on  such 
taxation,  should  be  applied  in  part 
payment  of  the  note,  and  that  the 
balance  of  the  note,  with  interest, 
should  be  secured  by  a  judgment, 
payable  at  certain  periods,  which  had 
elapsed  before  the  commencement  of 
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the  suit :  that  the  taxation  was  still 
pending,  and  the  balance  not  ascer- 
tained :  and  that  the  defendant  and  E. 
had  always  been  ready  and  willing  to 
apply  the  balance  due  to  the  defendant 
towards  the  payment  of  the  note,  and 
on  completion  of  the  taxation,  to 
secure  the  balance  due  on  the  note  by 
a  judgment  in  accordance  with  the 
agreement:  Held  bad  on  demurrer, 
as  even  supposing  it  to  be  a  good 
agreement  to  suspend  the  remedy,  the 
lapse  of  time  shewed  the  performance 
of  it  to  be  impossible.  Carter  v. 
Wormald,  131 

6.  In  a  declaration  in  assumpsit  by 
vendee  against  vendor  for  the  non 
delivery  of  an  abstract  of  title,  one  of 
the  conditions  of  sale  set  out  was, 
*'  that  the  vendor  would  deliver  an 
abstract  of  title  to  the  purchaser.'* 

Plea,  that  it  was  part  of  the  con- 
tract that  the  defendant  should  deliver 
an  abstract  commencing  with  a  certain 
conveyance,  dated  1843  only,  and  not 
be  required  to  shew  any  previous  title, 
and  that  he  did  furnish  such  an  ab- 
stract :  Held^  on  special  demurrer,  to 
be  bad,  as  amounting  to  the  general 
issue.     Sharland  v.  Leifchsld,       139 

7.  A  plea  of  the  defendant's  dis- 
charge under  the  5  &  6  Vict.  c.  116, 
should  either  set  out  the  proceedings 
in  conformity  with  section  4,  or  de- 
scribe them  as  in  section  10  of  that 
statute.    Wright  v.  Hutchinson,     149 

8.  A  declaration  in  debt  contained 
two  counts,  each  demanding  the  sum 
of  26^  Plea  as  to  51,  parcel,  &c.,  a 
tender  of  5/.  before  action  brought. 
Replication,  that  at  the  time  of  the 
tender,  the  sum  of  13/.  15s.  was  due 
from  the  defendants  to  the  plaintiff  as 
one  entire  sum,  and  on  one  entire 
contract  not  divisible  from  the  sum 
of  5/. ;  that  afterwards  the  plaintiff 
demanded  the  sum  of  \3L  15«.,  but 
the  defendants  refused  to  pay  the 
same:  Held,  on  demurrer,  that  the 
replication  was  good  ;  as  a  tender  of 
a  part  of  an  entire  debt  is  bad  in  law ; 
and  if  the  defendants  relied  on  a  set- 


off, &c.,  it  should  have  been  rejoined. 
Dtxofi  the  Younger  v.  Clark  and 
Another,  155 

9.  To  a  declaration  on  a  bill  of 
exchange  against  the  defendant  as 
acceptor,  he  pleaded  that  he  accepted 
the  bill  while  he  was  an  infant,  it  being 
without  date  at  the  time  of  the  accept- 
ance ;  that  the  plaintiff  afterwards 
altered  the  bill  by  writing  a  date 
thereon;  and  that  there  never  was 
any  license  or  ratification  by  the  de- 
fendant to  such  alteration,  after  he 
attained  the  age  of  twenty-one  years : 
Held,  on  special  demurrer,  that  the 
plea  was  not  bad  for  duplicity.  Har^ 
rison  ▼.  Cotgreave^  169 

10.  Action  for  use  and  occupation. 
Plea,  that  plaintiff  wrongfully  seised 
and  detained  certain  goods  of  defend- 
ant of  sufficient  value  to  pay  the  rent 
and  costs;  that  it  was  agreed  that 
plaintiff  should  retain  them  in  satis- 
faction of  the  rent,  and  that  he  did 
retain  them.  Replication,  traversing 
the  seizure  of  sufficient  value,  &c 
Replication  held  bad,  a's  traversing 
mere  inducement  to  the  allefiration  of 
acceptance  in  satisfaction.  Plea  held 
good  as  disclosing  a  good  accord  and 
satisfaction.     Jones  v.  Sawkins,    353 

1 1.  Where  a  plea  in  abatement  was 
supported  by  an  affidavit  of  verifica- 
tion, which  disclosed  the  place  of 
business,  but  not  the  place  of  resi- 
dence, of  an  alleged  co-contractor  with 
the  defendant ;  the  Court  set  it  aside, 
on  the  ground  that  it  did  not  comply 
with  the  provisions  of  the  3  &  4 
Wm.  4,  c.  42,  s.  8. 

Whether  the  affidavit  does,  or  does 
not,  state  the  true  place  of  residence, 
IS  a  matter  which  may  be  controverted 
and  determined  by  the  Court  on  mo- 
tion.    Mayhury  v.  Mudie,  360 

12.  The  declaration  stated  an  agree- 
ment by  plaintiff  to  act  as  defendants' 
salesman  for  one  year ;  to  devote  the 
whole  of  his  time  to  them,  and  not  to 
be  connected  with  any  other  house  in 
disposing  of  goods ;  for  which  defend- 
ants were  to  pay  plaintiff  200A  for 


pay  him  the  200/. 

Plfa,  u  to  the  not  paying  the  2D0L, 
that,  during  the  yeu,  the  pluntiff 
-entered  the  Mrrice  of  another  home, 
and  becanie  connected  with  such 
hoQH,  in  the  diipoul  of  their  goods. 
Verification, 

Held,  had,  upon  apeeial  demurrer, 
aa  traversing  argumentativelj  the 
plaintiflf's  leadineas  and  willingness 
to  remain  in  tho  emptoyment  of  the 
defendants.  SjioUuood  v.  Barrou  and 
Another,  373 

13.  Deht  on  a  bond  given  by  a  sure- 
ty nnder  the  1  &  2  Vict.  c.  110,  s.  8. 
Pleat  that  after  making  the  bond,  the 
plaintiff  brought  an  action  against  the 
principal,  and  took  and  detained  him 
in  execution,  according  to  ihe  practice 
of  the  Court  of  Queen's  Bench,  in 
respect  of  the  snid  debt;  that,  from 
the  time  of  recovering  such  judgment 
nntil  the  arrest,  he,  the  principal,  was 
always  raady  and  willing  to  render 
himself,  according  to  the  course  and 
practice  of  the  Court  of  Queen's 
Bench;  and  that  by  reason  of  his 
detention  in  execution,  be  was,  by 
the  practice  of  the  said  Court,  exone- 
rated and  discharged  from  rendering 
himself  according  to  the  said  condi- 
tion :  Held,  on  special  demurrer,  that 
the  plea  was  bad,  as  it  did  not  dis- 
tinctly allege  either  that  the  principal 
did  surrender  according  to  the  con- 
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and  that  the  rights  and  causes  of 
action  of  the  pkmtiff  upon  and  in 
respect  of  the  said  note  should  he 
suspended,  so  long  as  he,  the  said 
A.  B.,  should  continue  to  pay  the 
said  sum  of  61,  5$.  every  quarter. 
Averment,  that  A.  B.  had  duly  paid 
the  annual  sum  of  252.  quarterly. 
Replication,  traversing  the  allegation 
of  payments  alleged  to  have  been 
made  by  the  said  A.  B.,  of  the  annual 
sum  of  251.  After  verdict  for  the 
defendant  on  this  issue,  and  judgment 
of  the  Court  of  Queen's  Bench  in  his 
favour :  Held,  on  error  in  the  Exche- 
quer Chamber,  reversing  the  judgment 
of  the  Court  of  Queen's  Bench,  that 
the  plea  was  bad ;  as  the  agreement, 
although  it  might  properly  be  the 
subject  of  a  cross  action,  was  yet  no 
bar  to  the  present  action.  Ford  v. 
Beech,  610 

17.  A  date  may  be  assumed  to  be 
material  upon  demurrer,  when,  if 
truly  stated,  it  would  support  the 
pleading. 

The  Court  is  presumed  to  have  the 
writ  of  summons  before  them  on 
demurrer. 

Assumpsit  against  the  defendants 
as  executors  of  J.  B.  Pica  in  abate- 
ment of  the  non-joinder  of  a  co-exe- 
cutrix. The  plea  stated  that  the 
defendants  and  C.  B.  were  appointed 
executors  and  executrix ;  that  the 
defendants  and  C.  B.  duly  proved 
the  will,  and  took  upon  themselves 
the  burthen  of  the  execution  thereof, 
and  that  C.  B.  then  administered 
divers  goods  and  chattels  which  were 
of  J.  B.  at  the  time  of  his  death,  as 
executrix  of  the  last  will  and  testa- 
ment of  the  said  J.  B.  Held,  on 
demurrer,  that  the  allegation  of  pro- 
bate was  only  inducement  to  the 
averment  of  administration,  and  did 
not  render  the  plea  double.  RyalU 
▼.  Bramall  and  Another,  Executors, 
^c,  753 

1 8.  Duplicity  in  a  plea  in  abatement 
can  only  be  taken  advantage  of  on 
special  demurrer.  Ibid 


19.  To  a  declaration  in  covenant, 
stating  that  the  defendant  was  sum- 
moned to  answer  the  plaintiff  by 
virtue  of  a  writ  of  summons,  dated 
the  21st  of  March,  1843,  the  defendant 
pleaded,  first,  in  bar  of  the  further 
maintenance  of  the  action,  that  the 
first  writ  vrith  which  he  had  been 
served  was  a  writ  of  plnries  summons, 
dated  the  2 1st  of  October,  1846,  and 
that  the  said  writ  was  not  issued 
vrithin  one  calendar  month  after  the 
expiration  of  any  preceding  writ,  and 
no  proceedings  had  been  had  towards 
outlawry.  That  the  cause  of  action 
did  not  accrue  within  twenty  years 
next  before  the  date  of  sudi  writ; 
and  that  the  writ  was  issued  more  than 
ten  years  after  the  passing  of  the 
3  &  4  Wm.  4,  c.  42.  Secondly,  a 
similar  plea,  setting  out  the  various 
writs  in  continuation  of  previous  writs, 
and  stating  that  one  of  them,  dated 
the  28th  of  March,  1846,  was  not 
entered  of  record  within  one  calendar 
month  next  after  the  expiration  there- 
of, including  the  day  of  such  expira* 
tion,  according  to  the  form  of  the 
statute,  &c:  Held,  on  special  de- 
murrer, that  the  pleas  were  bad,  first, 
for  not  alleging  positively  that  the 
cause  of  action  accrued  more  than 
twenty  years  before  the  commence- 
ment of  the  suit ;  and  secondly,  for 
being  improperly  pleaded  to  the  fur- 
ther maintenance  of  the  action. 

Although  the  sUt.  2  Wm.  4,  c.  39, 
s.  10,  requires  a  particular  mode  of 
issuing  and  continuing  writs,  in  order 
to  prevent  the  operation  of  any  Sta- 
tute of  Limitations,  the  defendant 
should  still  plead  generally  that  the 
cause  of  action  did  not  accrue  within 
—  years  before  the  commencement 
of  the  suit ;  and  if  the  plaintiff  replies 
that  the  cause  of  action  did  accrue 
within  the  limited  time,  he  must 
shew,  by  a  proper  record,  that  all  the 
formalities  required  by  the  10th  sec- 
tion have  been  complied  with.  Higgs 
v.  Mortimer,  756 

20.  To  an  action  of  assumpsit  for 


in  a  leMODBble  time ;  that  after  the 
punng  of  tbe  9  fit  10  Vict.  c.  28,  it 
waa,  at  a  meeting  held  under  that  act, 
reaaWed  that  the  nndertaking  ahonid 
be  abandoned,  and  tbe  afUn  of  the 
partnenhip  wound  op  ;  that  they  bad 
not  yet  been  wound  up,  nor  bad  a 
leaionable  time  elapsed  for  tliat  pur- 
pose :  Held  bad,  as  amounting  to  non 
auumpsit.     Owen  r.  Chaili*,        802 

PLEA  (FRIVOLOUS). 

To  an  action  of  asanmpait  contain- 
ing one  count  ou  a  bill  of  exchange, 
and  another  on  an  account  stated,  tbe 
defendant  pleaded  generally  non  as- 
sumpsit :  Held,  that  tbe  plointifi*  waa 
not  bound  to  demur,  but  might  apply 
to  a  Judge  to  let  tbe  plea  aaide. 
RobeaoH  T.  Ellu,  403 

PLEA  (ISSUABLE). 
1.  To  a  declaration  contuning  a 
count  by  indorsee  against  indoner  of 
a  bill  of  exchange,  and  also  an  account 
stated,  a  defendant  under  terms  of 
pleading  issnably,  pleaded  thus:  "And 
tbe  defendant,  by,  &c.,  taya,  that  he 
did  not  indorse  the  bill  in  manner  and 
torn  OS  in  the  first  count  mentioned, 
&C. ;  and  as  to  the  last  count,  tbe 
defeitdant  says  that  he  did  not  pro- 
mise," Ste.  The  plaintiff  having 
treated  the  fint  plea  as  non  isauable, 
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QUO  WARRANTO.      841 


PROBATE. 

See  Scire  Facias,  1. 

PROHIBITION. 
See  County  Court. 

1 .  On  a  summons  before  the  Jadge 
of  a  County  Court,  the  defendant 
pleaded  judgment  recovered  and  exe- 
cution issued  for  the  same  claim.  The 
plaintiff  admitted  the  truth  of  the 
plea ;  but,  notwithstanding,  the  Judge 
decided  in  favour  of  the  plaintiff.  A 
prohibition  to  the  County  Court  was 
refused,  as  the  decision  of  the  Judge 
was  on  a  matter  within  its  jurisdiction. 
Ex  parte  Rayner,  S42 

2.  On  motion  for  a  prohibition  to 
the  Judge  of  a  County  Court :  Held, 
that  in  a  proceeding  under  the  122nd 
sec.  of  the  9  &  10  Vict.  c.  95,  the 
jurisdiction  of  the  County  Court  is  not 
ousted  by  the  tenant  appearing  and 
shewing  cause. 

Held  also,  that  the  Judge  of  the 
County  Court  has  jurisdiction  to  in- 
quire whether  the  tenancy  was  deter- 
mined by  a  legal  notice  to  qut,  and 
that  bis  decision  on  that  fact  is  con- 
clusive, and  cannot  be  questioned  on 
a  motion  for  a  prohibition,  Fearon 
and  Another  v.  Norvall,  439 

PROMISSORY  NOTE. 

See  County  Court,  10. 
Declaration,  1. 

In  an  action  of  debt  the  declaration 
stated  that  defendant  made  his  pro- 
missory note,  &&, "  and  thereby  pro- 
mised to  pay  to  the  plaintiff  Jessie, 
by  name  and  addition  of  Miss  Jessie 
Hope,  at  10,  Duncan  Street,  Edinbro., 
the  sum  of  200/."  &c.  It  was  then 
averred  that  the  said  Jessie,  while  she 
was  sole  and  unmarried,  was  always 
ready,  and  the  plaintiffs  since  their 
marriage  were  always  ready,  to  re- 
ceive the  amount  of  the  said  note. 


according  to  the  tenor  and  effect  of 
the  said  note,  &c.  :  Held^  that  the 
note,  as  pleaded,  must  be  taken  on 
general  demurrer,  to  be  payable  "  at 
10,  Duncan  Street,  Edinbro.,"  and 
that  those  words  were  not  part  of  the 
description  of  the  female  plaintiff. 
And  that,  therefore,  the  declaration 
ought  to  have  averred  specifically  a 
presentment  at  that  particular  place, 
and  that  such  an  averment  was  not 
implied  in  the  averment  of  readiness 
to  receive  according  to  the  tenor  and 
effect  of  the  note :  Held  also,  that  the 
note  being  non*  negotiable,  made  no 
difference.  Spindler,  and  Jessie  his 
Wife,  V.  QreUett,  191 

PUIS   DARREIN  CON- 
TINUANCE. 

See  Pauper. 

QUARTER    SESSIONS. 
See  Certiorari,  2. 

QUO  WARRANTO. 

Previous  to  the  passing  the  5  &  6 
Wm.  4,  c^76,  the  mayor  for  the  time 
being,  of  a  borough  corporate,  named 
in  schedule  (A.)  of  that  act,  held  and 
exercised  the  office  of  coroner  also  for 
the  borough.  Subsequent  to  that  act, 
the  borough  petitioned  for  and  ob- 
tained a  separate  Court  of  Quarter 
Sessions,  and  appointed  a  coroner 
under  the  62nd  sect  of  that  act : 
Held,  on  motion  to  obtain  the  costs 
of  an  information  in  the  nature  of  a 
quo  warranto,  brought  to  try  the  right 
to  that  office,  that  it  was  not  an 
"  office  '*  within  the  meaning  of  9  Anne, 
c.  20,  s.  5,  so  as  to  entitle  the  relator 
to  costs,  on  judgment  for  the  crown. 

An  *'  office,'*  to  come  within  the 
meaning  of  the  9  Anne,  c.  20,  ss.  1,  4 
and  5,  must  be  a  corporate  office. 
The  Queen,  on  the  proseeniion  of 
Joseph  Rogerson  v.  Thomas  Grim^ 
shaWf  249 
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REPLICATION. 


RULE  (ENLARGED). 


RAILWAY. 

See  Corporation. 
Waiver,  2. 

RATE. 
See  HioHWAT, 

REJOINDER. 
See  RxjoiNiNO  Gratis. 

REJOINING  GRATIS. 

The  plainti£^  on  the  last  day  for 
entering  the  cause  for  the  assizes^ 
being  also  the  last  day  within  which 
the  defendant  had  to  rejoin,  inserted 
a  rejoinder  for  the  defendant,  made  up 
the  record,  and  entered  the  cause  for 
trial.  Subsequently,  on  the  same 
evening,  but  after  the  office  for  enter- 
ing the  records  was  shut,  the  defend-* 
ant  delivered  a  rejoinder  differing 
alightly  in  form,  although  in  substance 
the  same  as  that  which  the  plaintiff 
had  inserted  for  him.  The  cause  was 
tried,  the  defendant  not  attending, 
and  a  verdict  given  for  the  plaint^. 
The  Court  set  aside  the  record  and 
trial. 

Rejoinder  gratis  only  means  re- 
joining without  a  rule  to  rejoin,  and  a 
defendant  has  still  four  days'  time 
within  which  to  rejoin.  Winterbottom 
V.  Lees^  744 

REMANET. 

See  Judgment  (as  in  case  of  a 
Nonsuit),  4. 

RENT. 
See  County  Court,  10. 

REPLICATION. 

1.  Where  to  trespass  quare  clausum 
fregit,  the  defendant  pleads  thirty 
years'  ei^oyment  of  a  right  on  the 
land  in  which,  &c.,  under  the  2  &  3 
Wm.  4,  c.  71,  s.  1,  the  plaintiff,  if  he 
relies  on  the  fact  that  during  part  of 


those  thirty  years  the  land  has  been 
held  by  a  tenant  for  life,  or  on  any 
other  matter  of  fact  not  inconsistent 
with  the  simple  fact  of  enjoyment, 
should  reply  it  specially,  and  not 
traverse  the  enjoyment  as  pleaded. 
Pye  V.  Mumford,  414 

2.  In  an  action  on  the  case  by  a 
reversioner  for  widening,  &c.,  a  water- 
course, the  defendant  pleaded  a  right 
to  the  watercourse  for  twenty  years, 
and  that  he  had  of  right,  as  oflen  as 
required,  scoured  and  widened  the 
watercourse.  The  plaintiff  replied 
traversing  the  right  to  the  watercourse, 
as  well  as  to  scour  and  widen  ;  Heldf 
on  special  demurrer,  that  the  replica- 
tion was  not  double*  Peter^  Clerk,  v. 
Danielf  501 

3.  Replication  to  a  plea  of  plene 
administraverunt  by  executors,  that 
since  plea  pleaded,  assets  had  come 
into  their  hands :  Held^  bad  on  de- 
murrer. 

The  proper  course  for  a  plaintiff  to 
pursue,  where  assets  have  come  into 
the  hands  of  executors  since  the  com- 
mencement of  the  suit,  and  they  plead 
plene  administraverunt,  is  to  sign  a 
judgment  of  assets  quando  acciderint, 
which,  if  properly  entered  up,  will 
reach  not  only  whatever  assets  may 
thereafter  accrue,  but  also  all  which 
remain  in  the  hands  of  the  executors 
unadministered  at  the  time  of  the 
judgment*  Smith  v.  Tateham  and 
Another,  732 

4.  Where  a  replication^  besides  a 
traverse  of  matter  alleged  in  the  plea 
concluding  to  the  country,  also  con- 
tained two  separate  answers  to  the 
plea,  the  Court  set  aside  the  replica- 
tion, except  as  to  the  traverse,  on 
a  summary  application.  Tolson  v. 
The  Bishop  of  Carlisle  and  Others, 

789 

RULE  (ENLARGED). 

Where  a  rule  is  enlarged  by  con- 
sent, it  is  in  the  C.  ?•>  notwithstanding 
such  consent,  the  practice  to  serve  the 
enlarged  rale.  Batt^f  v.  Marriott,  477 


SCIRE  FACIAS. 


848 


SCIENTER. 
See  Plea,  14. 

SCIRE  FACIAS. 

See  Insolvent,  2. 

1.  In  a  scire  facias  at  the  suit  of 
executors,  the  Court  refused  to  allow 
judgment  by  de&ult  to  be  entered  up 
on  an  affidavit,  which  omitted  to  state 
that  probate  had  been  granted ;  not- 
withstanding the  defendant  had  notice 
of  the  proceedings.  Vogel  and  Another^ 
Executors  of  Ann  Vogel,  deeeased^  v. 
Thompson,  114 

2.  Execution  was  issued  against 
several  existing  members  of  a  banking 
copartnership,  established  under  the 
7  Geo.  4,  c  46,  and  no  satisfaction 
had  been  obtained,  and  grounds  were 
shewn  for  believing  that  none  of  the 
existing  members  were  solvent;  the 
Court  permitted  a  scire  facias  to  issue 
against  persons  who  were  members  at 
the  time  of  the  contract  being  made, 
although  execution  had  not  been  issued 
against  all  the  existing  members; 
Wilde t  C.  J.,  dubitante. 

The  Court  will  not  shorten  the 
time  for  shewing  cause  against  a  rule 
for  issuing  a  scire  facias  on  the  ground 
that  the  three  years  limited  by  the 
statute  for  proceeding  against  retired 
members  might  "expire  before  exe- 
cution could  issue.  Field  v.  M*Kenz%e, 
Public  Officer,  172 

8.  Declaration  in  scire  facias  on  a 
judgment  recovered  against  the  public 
officer  of  a  banking  company,  stated 
that  the  defendant,  "at  the  time  of 
such  judgment  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  a 
member  of  the  said  copartnership  t" 
Semble,  that  is  bad  on  special  de- 
murrer*    Esdaile  P.  O.  v.  Trustwell, 

219 

4.  Where  a  rule  of  Court  for  pay- 
ment of  money  is  more  than  a  year 
and  a  day  old,  it  is  not  necessary  to 
sue  out  a  scire  facias,  or  to  obtain  the 
leave  of  the  Court,  before  suing  out 


execution  upon  it,  by  virtue  of  1  &  2 
Vict.  c.  no,  8.  18. 

Therefore,  where  a  rule  obtained 
by  a  defendant  had  been  discharged 
with  costs,  and  the  costs  taxed  on 
the  Master's  allocatur,  and  more  than 
a  year  and  a  day  after  the  allocatur, 
the  plaintiff  issued  a  ca.  sa.  upon  it : 
Held,  on  motion  to  set  aside  the  ca. 
sa.,  and  to  discharge  the  defendant 
out  of  custody,  that  the  proceedings 
were  regular,  and  that  it  was  not 
necessary  that  the  plaintiff  should 
have  issued  a  scire  facias,  or  obtained 
the  leave  of  the  Court  to  issue  exe- 
cution. In  re  arbitration  between 
Spooner  and  Payne,  810 

5.  Where  a  rule  for  a  scire  fadaa 
under  the  7  Geo.  4^  c.  46,  s.  18,  had 
been  granted  against  persons  who 
had  formerly  been  partners  in  a 
banking  company,  the  fact  that  the 
plaintiff  held  a  collateral  security 
from  the  bank,  from  which,  with 
care,  some  fruits  might  be  obtained, 
but  which  had  not  been  mentioned 
on  the  application  to  obtain  the  rule, 
was  held  to  be  no  ground  for  setting 
it  aside.  Field  v.  M'Kentie,  Public 
Officer,  848 

6.  A  writ  of  scire  facias  on  a  judg^ 
ment  recovered  against  a  public  officer 
of  a  banking  company,  under  the 
7  Geo.  4,  c.  46,  alleged  that  C.  S.  F., 
"  at  the  time  of  the  commencement  of 
the  said  action  in  which  the  said 
judgment  was  so  obtained  as  afore- 
said, and  at  the  time  of  the  recovery 
and  giving  of  the  said  judgment  was, 
and  from  thence  continually  has  been, 
and  still  is,  a  member  of  the  said 
co-partnership."  The  writ  having 
been  issued  without  the  leave  of  the 
Court ;  the  Court  quashed  it,  on  the 
ground  that  the  plaintiff  might  obtain 
execution  under  it  against  the  said 
C»  S.  F*»  as  being  a  member  at  the 
time  of  judgment  recovered,'*  although 
the  leave  of  the  Court  to  issue  the 
writ  had  not  been  obtained.  The 
Oovemor  and  Company  of  the  Bank  of 
Scotland  v*  FemHek,  877 


844       SEQUESTRATION. 


SEVERAL  COUNTS. 


SCOTCH  BANKRUPT. 
See  Bankrupt  (Scotch). 

SECURITY  FOR  COSTS. 

1.  The  Court  refused  to  grant  a 
rule,  in  an  action  of  tort,  compelling 
the  plaintiff  to  give  security  for  costs 
on  the  ground  of  his  insolvency ;  no 
ground  being  shewn  for  believing 
that  the  action  was  prosecuted  for 
the  benefit  of  the  plaintiff's  assignee. 
Stead  V.  WUUanu  and  Others,      497 

2.  A  cause  was  removed  by  cer- 
tiorari from  the  Court  of  the  Lord 
Mayor  of  London.  The  defendant 
paid  a  sum  of  money  into  Court,  in 
lieu  of  baO,  and  shortly  afterwards 
obtained  a  rule  for  security  for  costs 
on  the  ground  that  the  plaintiff  re- 
tided  out  of  England.  The  security 
for  costs  was  never  given,  and  a 
period  of  nearly  two  years  elapsed 
without  any  proceeding  in  the  cause. 
The  Court,  under  these  circumstances, 
made  absolute  a  rule  calling  on  the 
plaintiff  to  give  security  for  costs 
within  a  fortnight ;  otherwise  the  de- 
fendant to  be  at  liberty  to  take  the 
money  paid  in,  in  lieu  of  bail,  out  of 
Court.     Tassie  v.  Kennedy,  587 

SEQUESTRATION. 

See  Insolvent,  1. 

A  writ  of  sequestration  on  a  judg- 
ment debt,  at  the  suit  of  the  plaintiffs, 
had  issued  in  April,  1834,  upon  which 
the  bishop  had  granted  his  warrant  of 
sequestration.  On  the  1st  of  October, 
1838,  the  1  &  2  Vict.  c.  110,  s.  17, 
took  effect.  In  December,  1839,  and 
in  September,  1840,  other  writs  of 
sequestration  at  the  suit  of  other  par- 
ties were  sued  out,  and  were  in  the 
hands  of  the  bishop  to  execute : 
Held,  that  this  Court  would  not  order 
the  bishop  to  hand  over  the  first  men- 
tioned writ  in  order  that  the  plaintiffs 
might  indorse  it,  to  levy  the  interest 
as  well  as  the  debt  Watkins  and 
Others  v.  Tarjiley^  Clerk,  226 


SET-OFF. 
See  Particulars. 

SET-OFF  (OF  COSTS). 
See  Amendment,  1. 

SEVERAL  COUNTS. 

1.  In  an  action  of  assumpsit,  the 
first  count  stated,  that  in  consideration 
of  tiie  plaintiff  having,  at  the  defend- 
ant's request,  contracted  to  sell  to  H. 
certain  shares  of  which  defendant  was 
the  registered  holder,  defendant  pro- 
mised to  deliver  to  plaintiff  all  new 
shares  allotted  in  respect  of  the  shares 
so  sold,  as  long  as  defendant  con- 
tinued to  be  registered  holder,  and  to 
indemnify  plaintiff  from  all  loss  sus- 
tained by  reason  of  any  breach  of  the 
former  promise.  Breach,  that  certain 
shares  were  allotted  to  defendant, 
which  he  would  not  deliver,  and  that 
by  reason  thereof  plaintiff  was  obliged 
to  lay  out  a  large  sum  of  money  in 
the  purchase  of  other  similar  shares 
in  order  to  fulfil  his  own  contract : 

Held,  that  such  a  count  might  be 
joined  with  a  count  for  money  paid, 
and  was  not  an  apparent  violation  of 
the  Reg.  Gen.,  Hil.  Term,  4  Wm.  4, 
pt.  II.  r.  5.     Simpson  v.  Randy     389 

2.  A  declaration  contained  two 
counts.  The  first  count  was  on  an 
agreement  by  the  defendant  to  take 
the  plaintiff  into  his  service  for  six 
months,  and  if  when  that  period  ex- 
pired there  was  no  just  cause  shewn 
to  the  contrary,  to  enter  into  another 
agreement  for  a  further  engagement 
for  two  years.  Breach,  that  although 
at  the  expiration  of  the  said  six 
months,  no  just  cause  was  shevm  to 
the  contrary,  the  defendant  refused  to 
enter  into  a  fUrtber  agreement  for  two 
years.  The  second  count  stated  that 
the  plaintiff  had  been  in  the  service  of 
the  defendant  for  the  space  of  six 
calendar  months,  and  the  defendant 
promised  to  enter  into  an  agreement 
for  two  years  more.    Breach,  that  the 


SEVERAL  MATTERS. 


SPECIAL  CASE.        845 


defendant  refused  to  continue  him  in 
such  service :  Heldj  that  the  two 
counts  were  evidently  founded  on 
the  same  agreement,  and,  therefore, 
amounted  to  a  breach  of  rule  5  of  the 
pleading  rules  of  Hilary  Term, 
4  Wm.  4,  Pt.  II.  Smith  v.  Thompson, 

524 

3.  A  declaration  in  case  for  the 
infringement  of  a  copyright  contained 
three  counts  ;  the  first  and  second 
founded  on  the  5  &  6  Vict.  c.  45,  and 
the  third  on  die  common  law  ;  the 
copyright  being  the  same  in  all.  The 
Court  compelled  the  plaintiff  to  make 
his  election  between  the  two  first 
counts  and  the  last :  as  the  cause  of 
action,  contained  in  the  last  count, 
might  be  given  in  evidence  under 
either  of  the  former.  Boozey  v.  ToU 
kien,  549 

4.  The  Court  refused  to  allow  a 
plaintiff  to  retain  in  his  declaration  a 
count  in  trespass  in  the  ordinary  form, 
for  breaking  and  entering  the  plain- 
tiff*s  premises,  together  with  a  count 
under  the  2  Wm.  &  M.  sess,  1 ,  c.  5, 
8.  5,  to  recover  double  the  value  of 
goods  improperly  distrained,  Hoare 
V.  Lee,  765 

SEVERAL  MATTERS. 

The  defendant,  after  appearing  by 
attorney,  obtained  an  order  to  plead 
together,  her  coverture  in  bar  and  the 
Statute  of  Limitations.  She  pleaded 
those  pleas  accordingly.  They  were 
afterwards  set  aside  by  a  Judge  at 
Chambers,  on  the  ground  that  they 
ought  not  to  have  been  pleaded  to- 
gether, as  coverture  ought  not  to  be 
pleaded  after  appearance  by  attorney. 
The  defendant  then,  without  any  fresh 
appearance  or  order  to  plead  several 
matters,  delivered  pleas  of  coverture 
to  the  two  first  counts,  and  the  Statute 
of  Limitations  to  the  whole  declaration. 
The  plaintiff  thereupon  signed  judg- 
ment for  want  of  a  plea.  That  judg- 
ment having  been  set  aside  by  Judge's 
order,  with  costs,  Held,  upon  applica- 

VOL.  V. 


tion  to  rescind  that  order,  that  the 
judgment  was  improperly  signed,  as 
the  order  to  plead  several  matters  did 
not  bind  the  defendant  to  plead  each 
plea  to  the  whole  declaration,  and  the 
order  setting  aside  the  former  pleas 
did  not  make  a  new  rule  to  plead 
several  matters  necessary.  Frtfer  v. 
Andrews,  221 

SEVERAL  PLEAS. 

Where  a  plaintiff  had  counter- 
manded notice  of  trial,  and  it  did  not 
appear  that  he  would  be  delayed  in 
proceeding  to  trial  in  consequence  of 
the  defendant  adding  a  plea,  the  Court 
permitted  him  to  add  one,  to  the  effect 
that  the  plaintiff  was  not  a  broker  duly 
licensed  in  pursuance  of  the  6  Ann. 
c.  16,  8.  4.     Field  v.  Sawyer,       777 

SHERIFF. 

Where  a  sheriff's  officer  takes 
more  than  the  fees  allowed  under 
7  Wm.  4  &  1  Vict.  c.  55,  for  exe- 
cuting a  writ,  the  rule  may  call  upon 
the  sheriff  to  shew  cause  why  he 
should  not  return  the  excess,  as  well 
as  upon  his  officer  to  shew  cause 
why  a  writ  of  attachment  should  not 
issue  against  him,  for  his  contempt  in 
receiving  the  excess. 

Where  the  excess  complained  of 
was  charging  for  remaining  in  pos- 
session a  longer  time  than  was  neces- 
sary, and  for  more  men  than  were 
necessary  to  keep  possession,  and 
the  affidavits  were  contradictory ;  the 
Court  referred  the  matter  to  the 
Master  for  his  report.  Blake  v. 
Newbum,  601 

SPECIAL  CASE. 

Where  a  special  case  has  been 
stated  in  pursuance  of  the  8  &  4 
Wm.  4,  c.  42,  8.  25,  the  Court  will 
not  hear  it  argued  if  it  contains  a 
clause  that  the  Court  may  draw  such 
inferences  as  a  jury  might  draw,  and 
the  parties  to  be  at  liberty  to  turn 
the  special  case  into  a  special  verdict. 

Ill  D.  &  L. 


See  LiuiTATiOMi  (Statute  of). 

STATING  PROCEEDINGS. 

The  Court  will  not,  in  an  sction 
against  nireticB  on  a  bond,  nay  pto- 
ceedinga  as  to  certain  breacfaei,  on 
payment  into  Court  of  the  amount 
admitted  to  be  duo  on  those  bleaches, 
BO  as  to  enable  the  defendant  to  try 
the  question  of  liability  on  other 
breaches.  Kepj)  t.  Wiggett  and  /In- 
other,  164 

SUGGESTION. 

See  County  Court,  2. 
CoDRT  OF  Requests. 
Judgment  (as  in  case  of 
A  Nonsuit),  3. 

SUMMONS. 

Sfe  Plea,  17- 

SUPCHSEDEAS. 

Set  Audita  Qdbbgla. 


TAXATION  (NOTICE  OF). 

See  Allocatub. 

Attoknkt  (Bill  of). 


I.  Wl 
meut  of 
and  tliel 
might  be 
the   seco 

Codlt    M 


VARIANCE. 


VENUE. 
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shipped  on  board  the  plaintiff's  vessel 
by  Messrs.  R.  &  Co.,  to  be  delivered  in 
this  country  according  to  the  terms  of 
the  bill  of  lading,  to  the  order  of  R. 
&  C,  or  their  assigns  paying  freight 
and  2/.  10»,  per  day  demurrage  over 
four  working  days  :  it  averred  that  R. 
&  Co.  indorsed  and  assigned  over  the 
bill  of  lading  to  the  defendants  ;  and 
that "  in  consideration  of  the  premises, 
and  that  the  plaintiff  at  the  request  of 
the  defendants  would  deliver  unto  the 
defendants  as  such  indorsees  and 
assignees  as  aforesaid,  and  would  suf- 
fer and  permit  them  to  take  the  said 
cattle  bones  according  to  the  terms  of, 
and  agreeably  to,  the  bill  of  lading ; 
the  defendants  then  promised  the 
plaintiff  to  accept  and  take  the  said 
cattle  bones  on  the  terms  and  con- 
ditions contained  in  the  said  bill  of 
lading,"  and  to  clear  the  vessel  within 
four  days,  or  pay  2/.  IO5.  for  each  day 
beyond  for  demurrage.  That  although 
plaintiff  was  ready  and  willing  to 
deliver,  and  permitted  the  defendants 
to  take,  and  defendants  did  take  the 
cattle  bones  ;  yet  the  defendants  did 
not  discharge  the  vessel  within  four 
working  days,  but  detained  her  three 
days  beyond,  whereby  the  plaintiff 
was  put  to  great  costs  and  charges, 
&c.,  and  a  large  sum  of  money  became 
due  to  the  plaintiff,  by  way  of  de- 
murrage, which  the  defendants  had 
not  paid,  &c.,  to  the  plaintiff's  damage, 
&c. 

At  the  trial,  the  plaintiff  proved  all 
the  facts  stated  in  the  declaration  ex- 
cept an  express  promise  by  the  de- 
fendants :  Held,  that  the  facts  proved 
warranted  the  jury  in  finding  that  the 
defendants  did  promise  ;  and,  there- 
fore, that  the  evidence  supported  the 
declaration. 

The  improper  reception  of  evidence 
when  the  fact  is  fully  proved  aliunde, 
is  no  ground  for  a  new  trial. 

Held,  on  motion  in  arrest  of  judg- 
ment, that  the  declaration  disclosed  a 
sufficient  consideration.  Stindt  v. 
RoberU  and  Another,  460 


3.  To  a  declaration  in  trover  for 
hops,  the  defendants  pleaded,  that  just 
before,  &c.,  and  until,  &c.,  M.  &  Co. 
were  possessed  of  the  hops  as  of  their 
own  property,  and  casually  lost  them, 
and  that  immediately  thereupon  they 
came,  by  finding,  to  the  possession  of 
£.,  who  immediately  thereupon  sold 
them  to  the  plaintiff,  whereupon  and 
immediately  before  the  time,  &c.,  the 
defendants  retook  them,  as  servants  to 
M.  &  Co.,  and  for  their  use.  Repli- 
cation de  injuria.  Held,  upon  the 
issue  so  raised,  that  the  defendants 
could  succeed  only  by  proving  pos- 
session in  M.  &  Co.  at  the  time  of  the 
alleged  conversion  ;  and,  therefore, 
that  evidence  was  admissible  on  the 
part  of  the  plaintiff,  to  shew  that  M. 
&  Co.  had  sold  the  hops  to  the  person 
under  whom  he  claimed. 

To  the  same  declaration  a  similar 
plea  was  pleaded,  only  alleging  a 
different  person  in  addition  to  E., 
through  whose  hands  the  hops  were 
alleged  to  have  passed,  but  not  al- 
leging the  possession  of  M.  &  Co. 
down  to  the  time  of  the  plaintifiTs 
conversion :  Held,  that  similar  evi- 
dence in  answer  to  this  plea  was  ad- 
missible to  shew  that  M.  &  Co.  had 
sold  the  hops  to  the  person  under 
whom  the  plaintiff  claimed,  as  this 
plea  also  must  be  construed  as  alleg- 
ing a  continuing  possession  in  M.  & 
Co.  at  the  time  of  the  conversion 
complained  of.  Eyre  y.  Scovell  and 
Others,  516 

VENUE. 

1.  In  an  action  on  a  banker's 
cheque,  the  venue  cannot  be  changed 
on  the  common  afiidavit.  Webb  v. 
Inwards,  478 

2.  Until  issue  is  joined,  the  Court 
will  not  grant  a  rule  for  changing  the 
venue,  on  the  ground  that  the  wit- 
nesses on  both  sides  in  the  cause 
reside  in  a  county  different  from  that 
in  which  the  ])laintiff  has  laid  the 
venue.     Hodge  v.  Churchyard,     514 

3.  The  Court  refused  to  change 
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be  made  on  such  warrant  of  attorney, 
containing  the  substance  and  effect  of 
such  defeazance/'  does  not  render  the 
warrant  void  as  between  the  parties. 
Joel  V.  Dicker,  1 

2.  On  a  motion  to  enter  up  judg- 
ment on  an  old  warrant  of  attorney, 
an  affidavit  that  the  deponent  has 
seen  the  defendant  alive  within  three 
months,  and  that  he  is  now  residing 
at  Paris,  is  insufficient ;  unless  it  also 
state  that  his  residence  there  is  un- 
known. Tripp  and  Another^  Exe- 
cutors of  Skrine,  v.  Sir  W.  T.  S. 
Massey  Stanley,  Bart.,  262 

3.  A  party  may,  by  the  terms  of  the 
warrant  of  attorney,  waive  the  neces- 
sity of  an  affidavit  being  made,  of  his 
having  been  recently  seen  alive,  in 
order  to  obtain  leave  to  enter  up  judg- 
ment after  a  year  and  a  day  have 
elapsed.  Ibid 

4.  A  deed  or  other  writing  must  be 
taken  to  speak  from  the  time  of  its 
execution,  and  not  from  the  date  ap- 
parent on  the  face  of  it. 

Therefore,  where  a  warrant  of  at- 
torney, under  seal,  bore  date  the  24th 
of  February,  1847,  but  was  not  exe- 
cuted till  the  20th  of  March,  or  deli- 
vered over  to  the  plaintiff  until  the 
29th  of  March,  and  the  defeazance 
was  for  the  payment  of  the  principal 
sum  "  on  the  20th  of  March  next  ;'* 
and  the  plaintiff  issued  execution  on 
the  30th  of  March  ;  it  was  held  that 
the  execution  was  premature,  and 
must  be  set  aside. 

Upon  motion  to  set  aside  a  warrant 
of  attorney,  the  Court  will  not  deter- 
mine, upon  affidavit,  the  question  of 
whether  or  not  it  has  been  given  by 
way  of  fraudulent  preference. 

An  execution  for  more  than  the 
sum  really  due,  but  not  for  more  than 
the  sum  authorized  by  the  warrant  of 
attorney,  will  only  be  set  aside  pro 
tan  to  for  the  excess.  Browne  v. 
Burton,  289 

5.  On  motion  to  enter  up  judgment 
on   an   old   warrant   of  attorney,   it 


appeared  that  the  warrant  of  attorney, 
which  was  joint,  was  given  to  A.  B. 
and  C.  D.,  *'  public  officers  of  the 
Yorkshire  Banking  Company,"  but 
not  to  them  as  public  officers.  The 
defeazance  shewed  that  the  object  of 
the  warrant  of  attorney  was  to  secure 
to  the  plaintiffs,  as  public  officers, 
money  dierein  expressed  to  have  been 
lent  by  them  as  public  officers  to 
defendants,  and  such  further  sum  as 
the  banking  company  might  advance. 
The  affidavits  shewed  the  original 
debt  to  be  unpaid,  and  a  further  sum 
to  have  been  advanced  by  the  banking 
company,  but  did  not  allege  the  debt 
to  be  still  owing  to  the  plaintiffs,  one 
of  them  having  ceased  to  be  a  public 
officer.  The  Court  permitted  the 
banking  company  to  enter  up  judg- 
ment in  the  names  of  A.  B.  and 
C.  D.  as  individuals. 

The  affidavit  stated  that  the  depo- 
nent believed  the  defendants  to  be 
alive,  having  seen  and  conversed  with 
two  of  them,  and  "  been  in  company 
with  *'  the  third  on  a  recent  day : 
Held  sufficient.  Howard  and  Another 
V.  Batho  and  Others,  396 

6.  A  warrant  of  attorney  was  attest- 
ed in  the  following  form : — "  Signed,** 
&c.,  **  by  the  said  J.  K.,  in  the  pre- 
sence of  W.  K.  T.,  one  of  the  attor- 
neys of  her  Majesty's  Court  of 
Queen's  Bench  at  Westminster,  and 
attorney  on  behalf  of  the  said  J.  K., 
expressly  named  by  him,  and  atten- 
ding at  his  request  to  inform  him, 
and  I  did  inform  him,  of  the  nature 
and  effect  of  the  above  written  war- 
rant of  attorney  before  the  same  was 
executed  by  him,  and  I  declare  my- 
self to  be  the  attorney  for  the  same 
J.  K.,  W.  K.  T."  Held  sufficient, 
Holt  and  Another,  Assignees,  ^c.  v. 
Kershaw,  419 

7.  The  attestation  to  a  warrant  of 
attorney  was  as  follows  : — "  Signed, 
sealed,  and  delivered  by  the  said 
II.  H.,  in  my  presence,  and  I  declare 
myself  to  be  the  attorney  for  the  said 
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H.  H.,  and  that  I  subscribe  as  such 
attoraey,  Q.  O.,  solicitor."  Held 
sufficient. 

Where  goods  were  vested  in  trustees 
for  the  benefit  of  infants,  but  the 
trustees  declined  to  act,  and  the 
grandmother  of  the  infbnts,  with 
whom  they  were  living,  took  away 
part  of  the  goods,  but  permitted  the 
rest  to  remain  in  the  possession  of 
the  stepfiUher,  on  his  givmg  a  warrant 
of  attorney ;  the  Court  refused  to  set 
aside  the  warrant  of  attorney,  on  the 
ground  of  want  of  consideration. 

SemhUf  that  the  Court  will  not  set 
aside  a  warrant  of  attorney  upon 
motion,  even  if  a  total  want  of  con- 
sideration appears.   Oay  v.  HaU^  422 

WATERCOURSE. 
See  Replication,  2. 


WIDOW. 
See  Guardian  and  Ward. 

WORK  AND  LABOUR. 

A  claim  for  a  month's  wages  by  a 
menial  servant  on  dismissal  without 
warning  and  without  cause,  cannot  be 
recovered  under  the  common  indebi- 
tatus count  for  work  and  labour. 
Fewings  v.  Tindal,  VJ6 

WRIT  OF  INQUIRY. 

A  writ  of  inquiry,  in  a  personal 
action,  may  be  tested  in  Vacation, 
under  the  2  Wm.  4,  c.  39,  ss.  1  i 
and  12.     CoUeU  v.  Curling,  605 
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